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TOWARDS THE DEVELOPMENT OF GOVERNANCE
PRINCIPLES FOR THE ADMINISTRATION OF SOCIAL
PROTECTION BENEFITS: COMPARATIVE LESSONS
FROM DUTCH AND AMERICAN EXPERIENCES

Frans Pennings* and Paul M. Secunda**

The purpose of this article is to introduce a new approach to social
protection benefit provision through an analysis and comparison of two
of the advanced benefit systems in the world. Both the Dutch and
American examples teach us that meaningful social benefit protection is
possible, consistent, and necessary within market-based societies.

Our recommendation is that advanced-market societies start a
discussion on social protection benefits based on the dual principles of
federalism /subsidiarity and fiduciary duty. Federalism provides that
the national/federal government should provide the principles and
minimal framework for benefit provision, while regional authorities,
employers, and insurance companies should be given freedom, and the
duty, to implement the underlying schemes to meet the challenges of the
local situation. However, to constrain the sometime self-interested and
conflicted motives of employers and insurance companies in the benefits
system, we also suggest that countries adopt, at the national level,
fiduciary duties of loyalty and care to protect against abuse,
discrimination, and arbitrary action in the provision of such benefits. In
addition, these principles should also be applied to employer-sponsored
schemes in both countries, to the extent that such duties do not already
exist.

We hope, and believe, that through the construction of such a social
benefit system, countries can guarantee a minimal level of benefit
protection that will help their citizens negotiate difficult times during
retirement, disability, sickness and injury, and unemployment. In turn,
the "benefit" of such a system will be the recognition of the dignity and
self-worth of all individuals, which is a non-ideological goal that we can
all embrace.

* Professor of Labour Law and Social Security Law, Utrecht University, Netherlands
and guest professor at Gothenburg University, Sweden.

** Professor of Law, and Director, Labor and Employment Law Program, Marquette
University Law School. We are grateful to Zachary Mesenbourg for his exceptional
research, writing, and editorial assistance on this article.
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L. INTRODUCTION

Social protection benefits include retirement, disability,
unemployment, sickness, and healthcare benefits. In Western
Europe and the United States, these benefits have developed
both symmetrically and asymmetrically. Some historical factors
that influenced the systems were basically the same: the
Industrial Revolution led to a demand for dependent workers;
because of their dependency, protective measures had to be
taken, otherwise mass poverty threatened.! Another important
development was the crisis of the 1930s that led in the next
decade to the conviction that society should be free from want
and poverty.2 This idea was first realized in the United States,
with the federal Social Security Act,3 but was also adopted in
Europe where, during the Second World War, blueprints were
adopted for a better society after war.4

There are also important differences. In the Netherlands,
as a result of the involvement of Christian Parties in the
government and Parliament, there is a general principle that
ensuring a sufficient income for living is a public concern,’
whereas in the United States, the focus has been much more on
individual responsibility.6 This difference in approach to social
protection systems can still be clearly seen today. At first
glance, a comparison of one European and the American system
would therefore not appear to be very fruitful, but an initial
analysis that the authors completed during a conference three
years ago at Gothenburg University in Sweden persuaded them
to undertake an in-depth comparison.

In short, Western European and American social protection

1. Abe Bortz, Historical Development of the Social Security Act, SOC. SEC.
ADMIN. (Sept. 21, 2014), http://www.ssa.gov/history/bortz.html; David N. dJones,
International Social Work and Social Welfare: Europe, ENCYC. OF SOC. WORK (June
2013),
http://socialwork.oxfordre.com/view/10.1093/acrefore/9780199975839.001.0001/acrefo
re-9780199975839-e-568?rskey=EaHAmf&result=1.

2. Bortz, supra note 1.

3. Arthur J. Altmeyer, Social Welfare in The United States, SOC. SEC. HISTORY,
www.ssa.gov/history/aja964.html (last visited Apr. 21, 2015).

4. Id.

5. National Reform Programme: The Netherlands 2013,
http://ec.europa.eu/europe2020/pdf/nd/nrp2013_netherlands_en.pdf.

6. What is Social  Security?  NAT'L  ACAD. OF  SOC. INS.,
www.nasi.org/book/export/html/159 (last visited Apr. 21, 2015).



2015]ADMINISTRATION OF SOCIAL PROTECTION BENEFITS 317

benefit systems have important elements in common: (1) the
risks against which they seek to provide protection, (2) the
benefits provided by the system, and (3) the principles
supporting these social protection programs. Similarly, these
systems have many challenges in common, specifically the
increasing greying of their populations and the need to ensure
adequate access to minimum retirement, disability,
unemployment, sickness, and healthcare income. There has
been a move to include more private actors in the social
insurance systems in both Western Europe and the United
States, with mixed success being experienced for different
reasons.” As a result, the authors believe a more in-depth
analysis comparing these different systems would be fruitful in
aiding an understanding of the development of these programs,
as well as providing important lessons about one another’s social
protection benefit experiences.

In this comparison, the authors will primarily deal with a
major question for organizing social protection by law: Who is
responsible for the provision of benefits? This approach enables
us to compare different systems because it leaves open whether
and how a particular risk should be protected. The answers to
this question then allow us to compare how these issues are
addressed in Western Europe, specifically in the Netherlands, in
contrast to the United States.

We will investigate major parts of the Dutch system with
those of the United States, focusing on provisions made for
protection of retirement, disability, unemployment, sickness,
and healthcare benefits. We conclude that some programs are
better provided at the national level, while other programs are
more suited for local or regional treatment. Additionally, we
conclude that some social protection programs are better
provided by public bodies alone, while other programs can
benefit through various forms of private actor participation.
Finally, we embrace the ideas of federalism and subsidiarity on
the one hand, and fiduciary duty on the other.

Federalism provides that the national government should
provide the principles and minimal framework for benefit

7. See generally FRANS PENNINGS, THOMAS ERHAG & SARA STENDAHL (EDS.),
NON-PUBLIC ACTORS IN SOCIAL SECURITY ADMINISTRATION, A COMPARATIVE STUDY
(Kluwer Law International, 2013) (discussing in a series of countries, including the
United States, whether non-public actors have a role to play in the administration of
social protection benefits).
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provisions,® while principles of subsidiarity provide that regional
authorities, employers, and insurance companies should be given
freedom, and the duty, to implement the underlying schemes to
meet the challenges of the local situation.® However, to
constrain the sometimes self-interested and conflicted motives of
employers and insurance companies in the benefits systems in
both countries, we suggest that countries adopt, at the national
level, fiduciary duties of loyalty and care for benefit
administrators to protect against abuse, discrimination, and
arbitrary action in the provision of social protection benefits.

This paper is divided into six Parts. Part II discusses the
social protection benefit system in the United States. Part III
undertakes a similar analysis of the Dutch system. Part IV then
draws out some important similarities and differences between
the two systems. Part V considers different dimensions through
which it is possible to find unifying themes between the Dutch
and American social protection systems. Part VI concludes by
proposing that retirement, disability, unemployment, sickness,
and healthcare benefits be provided based on principles of
federalism and subsidiarity and fiduciary duty, or through
national governments with local assistance from regional
authorities, employers and insurance companies. On the other
hand, to combat self-interested motives of private actors, we
recommend that national fiduciary standards of loyalty and care
be implemented to make benefit provision more consistent with
individual self-worth and dignity.

II. SOCIAL PROTECTION BENEFIT SYSTEM IN THE
UNITED STATES

Social protection benefits in the United States evolved over
time and were shaped by important historical factors.
Throughout the colonial period, support for those in need
revolved around the concept of community responsibility (where
the poor relied on the community itself to help them through
difficult times, rather than public institutions).l® By the mid-
1800s, Americans started requesting a form of public welfare;

8. Altmeyer, supra note 3.

9. David A. Bosnich, The Principle of Subsidiarity, ACTON INST. FOR THE
STUDY OF RELIGION AND LIBERTY, http:/www.acton.org/pub/religion-liberty/volume-
6-number-4/principle-subsidiarity (last visited Apr. 21, 2015).

10. Bortz, supra note 1. This system worked fairly well at the time given that
territories were not expansive and communities were tight knit, making it easy for
people to support each other. Id.



2015]ADMINISTRATION OF SOCIAL PROTECTION BENEFITS 319

the response came in the form of “custodial institutions” for the
poor, insane, criminals, etc.1!

The Industrial Revolution became the most formative and
influential factor in the development of modern social protection
benefits in the United States.!2 The Industrial Revolution led to
income dependence: People now had real responsibilities to both
procure and maintain jobs, or face the consequences of not being
able to provide enough for their families.13 As the number of
Americans (or workers) unable to support their families
increased, backing for a true public welfare system grew, and
the concept of a bureau for public welfare emerged.!4 Public
opinion shifted, there was more “recognition that poverty was
often attributable to social inequities rather than personal
defects.”1> All of these shifts helped shape the structure of the
current American system.

In the United States, the basic social protection programs
are run predominantly by the federal (national) government,!6
with some important exceptions for each type of social protection
program where states and private actors also play a role.l” On
the other hand, government actors, as opposed to private actors,
play the predominant role in the administration and
implementation of these programs.18

11. Id.

It appears that the post-Revolutionary War generations were far
more prepared than their predecessors to assign a larger share of
responsibility for dependent behavior to the structure of society
itself rather than to individual idiosyncrasy, choosing to locate in
existing social arrangements the essential causes of the problem.
As they viewed it, American society was so open and
unstructured—filled with limitless opportunities for achievement
and vice—and its members so inadequately prepared to cope with
it—since neither church nor school, nor, above all else, family
provided the necessary discipline—that poverty, crime and
insanity threatened the welfare of the new republic. Id.

12. See id. (examining triggers during the revolution that helped shaped social
security policy, such as cities growing too fast with millions living in poverty,
exploitation of minorities, and rampant unemployment).

13. Id.

14. See id. The idea for such a bureau started in Kansas City in 1910.

15. Id.; but see generally Colleen E. Medill, The Individual Responsibility Model
of Retirement Plans Today: Conforming ERISA Policy to Reality, 49 EMORY L.J. 1, 5-
9 (2000); Edward Zelinsky, The Defined Contribution Paradigm, 114 YALE L.J. 451,
471 (2004) (discussing individual responsibility model in employee benefit law
context).

16. Altmeyer, supra note 3.

17. Id.

18. Organizational Structure of the Social Security Administration, SOC. SEC.
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As an initial matter, it is important to point out that the
term “Social Security” in the United States refers to the
government-run insurance program for older and disabled
Americans.’® The term was first used when Congress passed the
federal Social Security Act in 1935.20 Shortly after World War
II, it became popular in Europe, introduced by the Beveridge
Report that had the term “social security” in its title.2! This
means—maybe somewhat remarkably—that Europe inherited
the term from the United States. Still, it has an entirely
different meaning in the United States than in Europe (where it
generally refers to all schemes covering social risks).22 In the
United States, pension and disability benefits are defined by
federal Social Security statutory law, while all states have their
own public sector pension statutes and a few states have state-
provided disability plans.23

In addition to Social Security, a large segment of the
American populace receives employer-provided retirement and
welfare benefits either under collective bargaining agreements
or, more likely, through the unilateral and voluntary actions of
employers (spurred on by vast tax subsidies for sponsoring such
benefit plans).2¢ The federal Employee Retirement Income

ADMIN., http://www.ssa.gov/org/orgdco.htm (last visited Apr. 21, 2015).

19. See History FAQs, SOC. SEC. ADMIN., http://www.ssa.gov/history/hfaq.html
(last visited April 21, 2015) (“The Social Security Act was signed by FDR on 8/14/35.
Taxes were collected for the first time in January 1937 and the first onetime, lump-
sum payments were made that same month. Regular ongoing monthly benefits
started in January 1940.”).

20. See NEVILLE HARRIS, SOCIAL SECURITY IN CONTEXT 14 (Oxford University
Press, Inc. 2000) (“This term indicated a broad view of the objective of state support:
from one which was conditional on insurance, and thereby restricted to workers, to a
system of social protection for all in poverty and need.”).

21. See generally WILLIAM BEVERIDGE, SOCIAL INSURANCE AND ALLIED
SERVICES, BEVERIDGE REPORT, (H.M. Stationery Office 1942), available at
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/19_07_05_beveridge.pdf  (providing a
blueprint for post-war social protection system in Europe).

22. See generally infra Part III (on the Dutch Social Protection Benefit System
in the Netherlands).

23. See, e.g., ST. OF CAL. EMP. DEV. DEP'T, http://www.edd.ca.gov/disability/ (last
visited Apr. 21, 2015) (providing an overview of California’s state-provided disability
plan, which acts as a partial wage-replacement insurance plan).

24. See Dustin Mineau, The 401k is a Government Subsidy for Wall Street,
DAILY Kos (Sept. 27, 2012, 1:32 PM),
http://www.dailykos.com/story/2012/09/17/1132891/The-401k-is-a-Government-
Subsidy-for-Wall-Street#. Employers get tax deductions and or credits for the
creation of a 401k plan, as well as additional benefits for matching an employee’s
contributions. Id.
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Security Act of 1974 (ERISA)25 provides rules for the provision of
such benefits, including rules for the protection of certain forms
of pension funds from forfeiture.26

The American Social Security system is funded on a pay-as-
you-go (PAYQG) basis and takes the form of a defined benefit
plan.2?7 After employers and employees pay into the program,
during the employee’s working life, the employee begins to
receive a defined retirement benefit after she reaches a
designated retirement age (which can vary based on the
individual’s wishes as to when she or he wishes to start receiving
benefits).28 This program in its current form, after some futile
attempts to introduce privatization, remains bereft of private
actors, and 1is run completely by the Social Security
Administration, which is an independent federal agency.2?

The rest of this Part considers the four major American
social insurance schemes: (1) the old-age, survivor, and disability
insurance program under Social Security; (2) the unemployment
compensation system; (3) the Family and Medical Leave Act
(FMLA)30 for sickness and family leave; and (4) with regard to
healthcare, both the public Medicare and Medicaid health
insurance systems, as well as the private health insurance

25. 29 U.S.C. § 1001 et seq. (2012).

26. See Health Plans & Benefits: Employee Retirement Income Security Act —
ERISA, U.S. DEP'T OF LABOR, http:/www.dol.gov/dol/topic/health-plans/erisa.htm
(last visited Apr. 21, 2015) (explaining plan requirements that all participants must
abide by).

27. See NAT'L ACAD. OF SOC. INS., supra note 6 (describing how today’s current
workers pay into the system with money flowing back out to current beneficiaries
knowing they will receive a similar benefit once they reach retirement age).

28. See Retirement Planner: Benefits By Year Of Birth, SOC. SEC. ADMIN.,
http://www.socialsecurity.gov/retire2/agereduction.htm (last visited Apr. 21, 2015). A
person can start receiving Social Security Benefits as early as 62 or as late as 70. Id.
But if someone chooses to start receiving payments early, the benefit is reduced
fractions of a percent for each mother before full retirement age. Id.

29. See Kathleen Schlach, Bush Eyes Privatizing Social Security in Second
Term, NPR (Nov. 11, 2004, 12:00 AM),
http://www.npr.org/templates/story/story.php?storyld=4164384 (stacking up
President George W. Bush’s three proposed social security reform models, all of
which failed to gain any traction); see also James K. Glassman, Moynihan’s Social
Security Plan, WASH. POST A19 (Mar. 24, 1998), http://www.washingtonpost.com/wp-
srv/politics/special/security/stories/oss040898.htm (outlining Sen. Daniel Patrick
Moynihan’s (D-N.Y.) proposal to change Social Security by cutting the payroll tax so
that Americans could use the money for their own private retirement accounts);
Social Security in the United States, INFOPLEASE.COM,
http://www.infoplease.com/encyclopedia/society/social-security-in-united-states.html.
(last visited Apr. 21, 2015).

30. 29 U.S.C. § 2601 (2012).
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system under the Affordable Care Act (ACA). Part A. discusses
pensions and disability insurance under the federal Social
Security program. More specifically, this section considers why
privatization has been wunsuccessful, even though such
participation might lead to more choice, more efficiency, and
more activation. “Activation” is a term generally absent from
social insurance discussions in the United States. The term is
used here to refer to activation strategies that seek to activate
large groups of inactive persons in the labor market, such as
recipients of unemployment or disability benefits.3!
Privatization, and the greater use of private actors in the social
insurance context, tends to go hand-in-hand with redirecting
resources toward activation strategies.32

Part B. next explores the federal-state unemployment
compensation program and highlights the few places where non-
public actors have played a role in this program, primarily in the
job search context. Additionally, this Part considers why it is
unlikely that unions and employer organizations will play a
greater role in the future development of this program, similar
to the European Ghent System of unemployment insurance.

Part C. discusses the largely inadequate American version
of sickness benefits. Unlike many other countries, the United
States does not have a national social insurance scheme that
provides for sickness benefits. Instead, under the federal Family
and Medical Leave Act (FMLA), qualified employees are entitled
to twelve weeks of unpaid, job-protected leave for designated
reasons.33 In addition to the federal FMLA, as discussed in more
detail below, many states and municipalities have their own
equivalent laws and various types of sickness benefits.

Finally, Part D. is divided into two subparts. The first
subpart discusses the public health insurance programs,
Medicare (for the elderly and disabled) and Medicaid (for the
poor, needy or disabled). The second subpart recognizes that
without a true national healthcare system, those not covered by
Medicare or Medicaid must find health insurance coverage
either through their employer or on their own through the

31. See Werner Eichhorst & Regina Konle-Seidl, The Interaction of Labor
Market Regulation and Labor Market Policies in Welfare State Reform, 28 COMP.
LAB. L. & POL'Y J. 1, 27 (2006).

32. See Robert H. Cox, From Safety Net to Trampoline: Labor Market Activation
in the Netherlands and Denmark, 11 GOVERNANCE: INTL.J. POLICY & ADMIN. 397,
397 (1998).

33. 29U.S.C. §2612.
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private market. Consequently, health insurance remains largely
an employer-dominated area in the United States, and the
Affordable Care Act (ACA) plays a large role in the provisions of
healthcare for an increasing number of Americans. So, the
second subpart discusses the provision of private health
insurance through employer-sponsored plans under ACA and
ERISA.

A. OLD-AGE AND SURVIVORS

In the Old-Age, Survivors, and Disability Insurance
program (OASDI), the federal system organizes retirement
security for elderly and disabled persons, as well as for survivors
of elderly couples.34 The Social Security Act was signed into law
by President Franklin Delano Roosevelt in 1935 as part of his
New Deal Program.35 It now covers some 58 million Americans,
with one out of every four American families receiving benefits,
and for people aged sixty-five and older, it is the main source of
income.3¢ In addition to the elderly, through the social
supplemental insurance (SSI) program, more children receive
benefits under Social Security than any other federal program.37
It is also the most efficient social insurance program, costing less
than one penny in administrative expenses for every dollar that
it metes out.38 Because of its hallowed status after almost eighty

34. See EBRI Databook on Employee Benefits, Ch. 1: Employee Benefits in the
United States: An Introduction, Employee Benefit Research Institute (March 2001).
Additionally, a separate Supplemental Security Income (SSI) program provides
monthly cash benefits to certain low-income elderly, disabled or blind Americans
[hereinafter EBRI databook].

35. Eduard A. Lopez, Constitutional Background to the Social Security Act of
1935, 50 Soc. SEC. BULLETIN 5, 6 (Jan. 1987),
http://www.ssa.gov/policy/docs/ssb/v560n1/v50n1p5.pdf.

36. See Elisa A. Walker, Virginia P. Reno & Thomas N. Bethell, Social Security
Finances: Findings of the 2014 Trustees Report, NAT'L ACAD. OF SOC. INS. No. 44, 2
(July 2014), available at
http://www.nasi.org/sites/default/files/research/SS_Brief_044.pdf.

37. See EBRI Databook on Employee Benefits, supra note 34. “In the study, 84%
of American’s agreed with the following statement: I don’t mind paying for Social
Security taxes because it provides security and stability to millions of retired
Americans, disabled individuals, and the children and widowed spouses of deceased
workers.” Nat’s Acad. Of Soc. Ins., Video: Social Security: Americans Agree, NASI
(http://www.nasi.org/learn/social-security/americansagree?) (last visited Apr. 21,
2015).

38. Id. “Social Security is efficient. Less than a penny of every one dollar is
spent on administration, the rest is for the 55 million people who get benefits every
month.”  Social  Security: Americans Agree, NASI (Aug. 10, 2012),
http://www.nasi.org/learn/social-security/americansagree?; see also Social Security:
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years in existence, it is considered to be politically untouchable
and the “third rail” of politics in the United States.39

Social Security provides an income base, in the form of a
lifetime annuity, to nearly all retired and disabled workers and
their surviving spouses.40 It was not until 1956, twenty years
after the Social Security Act was initially enacted, that the
Disability Insurance program was added to the Social Security
program, providing income to disabled workers.4!

OASDI benefits are defined by federal statutory law.42
Throughout its history, it has been consistently administered
exclusively by public authorities, with a complete absence of any
role for private actors.43 The program is a pay-as-you-go system
(PAYG), meaning today’s workers pay (through payroll taxes
matched in amount by their employers) for the benefits of
today’s retirees.44 Social Security covers more than 95% of
Americans, provides half of all retirement benefits, and
currently, one in seven, or 58 million Americans, receive such
benefits.45 Under the OASDI program, benefits are adjusted for

Americans Agree, NASI (Aug. 10, 2012), http://www.nasi.org/learn/social-
security/americansagree?.

39. “It was former U.S. House Speaker Thomas ‘Tip’ O’Neill who first called
Social Security the ‘third rail of American politics,” and O’Neill did as much as
anyone to make Social Security a deadly political issue.” See Why Is Social Security
Called the Third  Rail of  American  Politics? SENIOR  LIVING,
http://seniorliving.about.com/od/socialsecurity101/a/socialsecurity.htm (last visited
Apr. 21, 2015).

40. Jonathan Barry Forman, Reforming Social Security to Encourage the
Elderly to Work, 9 STAN. L.. & POL’Y REV. 289, 291-92 (1998).

41. See John R. Kearney, Social Security and the “D” in OASDI: The History of a
Federal Program Insuring Earners Against Disability, SOC. SEC. BULLETIN Vol. 66
No. 3, 2, 9-11 (2005/2006), available at
http://www.ssa.gov/policy/docs/ssb/v66n3/v66n3pl.pdf  (discussing the eventual
addition of disability coverage along with operational considerations for its
enactment and continued existence).

42. The original Social Security Act was enacted 14 Aug. 1935. The Social
Security Act of 1935, Pub. L. 74-271, 49 Stat. 620. Private occupational pension
plans, a relatively new phenomenon in the United States, are generally governed by
the Employee Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. §§ 1001-
1461 (2012).

43. Kathryn L. Moore, Privatization of Social Security: Misguided Reform, 71
TEMP. L. REV. 131, 136 (1998).

44. See OASDI and SSI Programs Rates & Limits, 2014, SOC. SEC. ADMIN.,
http://www.ssa.gov/policy/docs/quickfacts/prog_highlights/RatesLimits2014.html (last
visited Apr. 22, 2015). Most people pay 6.2%, while self-employed persons pay 12.4%.
Id.

45. See DAVID A. PRATT & SHARON REECE, ERISA AND EMPLOYEE BENEFIT LAW:
THE ESSENTIALS 5, 7 (American Bar Association Publishing 2010); see Elisa A.
Walker, Virginia P. Reno & Thomas N. Bethell, Social Security Finances: Findings of
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inflation and support the beneficiary’s spouse during the
beneficiary’s life, as well as after the beneficiary’s death.46

There is some debate about whether Social Security is in
financial trouble and in need of reform.4” On the one hand, the
financial distress of the system stems, in part, from a smaller
generation of workers seeking to support a larger generation of
workers (i.e., the baby boomers).48 Indeed, as a result of
increased life expectancies, there has been “a decrease in the
ratio of [old age and survivor insurance] OASI-covered workers
to OASI beneficiaries from 16.5 in 1950 to 3.7 in 1970 to 3.2 in
2008.749 At some point, there will be more beneficiaries than
workers, and the PAYG system will falter. In the meantime, in
attempt to keep this scenario from coming to fruition, the
retirement age for full social security benefits has been raised to
sixty-seven for those born after 1960,50 and payroll taxes have
been raised to help keep the system solvent.5! Although not
exactly optimistic about the future of the Social Security System,
the 2014 report by the Trustees of the Social Security System
does point out that the system is not in short-term danger of
failing, but some immediate legislative action could forestall
further difficulties.52 The Disability Trust fund faces the largest

the 2014 Trustees Report, NAT'L ACAD. OF SOC. INS. NO. 44, 2 (July 2014), available at
http://www.nasi.org/sites/default/files/research/SS_Brief_044.pdf.

46. Forman, supra note 40, at 291.

47 See Status of the Social Security and Medicare Programs, a Summary of the
2012 Annual Reports, Soc. SEC. ADMIN.,
http://www.ssa.gov/OACT/TRSUM/index.html (last visited Apr. 22, 2015) (“[T]he
long-run actuarial deficits of the Social Security and Medicare programs worsened in
2012. The actuarial deficit in Social Security increased largely because of the
incorporation of updated economic data and assumptions.”).

48. See Amanda Alix, Are Baby Boomers Going to Drain Social Security Dry?
THE MOTLEY FooL May 11, 2014),
http://www.fool.com/investing/general/2014/05/11/are-baby-boomers-going-to-drain-
social-security-dr.aspx. The article states that the Social Security system depends on
the "old-age dependency ratio”—the ratio of people sixty-five and older to those ages
twenty to sixty-four. Id. In 2012, that ratio was 22.8%, but by 2050 that number is
expected to rise to 38.4%. Id.

49. EBRI Databook, supra note 34.

50. Id.

51. See Moore, supra note 43, at 136, 145 (describing how the Social Security
system is funded by payroll taxes that are imposed on both employees and
employers, and how benefits cannot increase unless payroll taxes are increased,
which may be unacceptable to many Americans).

52. Social Security and Medicare Board of Trustees, The Status of Social
Security and Medicare Programs: A Summary of the 2014 Annual Reports 5, SOC.
SEC. ADMIN., http:/www.ssa.gov/oact/tr/ (last visited Apr. 22, 2015) (“While the
theoretical combined OASDI Trust Fund fails the long range test of close actuarial
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challenges, with its beneficiaries facing benefit cuts starting in
2016 if Congress does not take immediate action.53

Social security alone does not provide adequate retirement
income, evidenced by the fact that a large majority of U.S.
workers will see about a 40%—50% income replacement ratio
from Social Security.54 Most experts believe that at least a 70%
income replacement ratio is required to have adequate
retirement income.’® As discussed below employer-provided
pension and retirement plans have become so important in the
United States as a result of the current state of Social Security
benefits and the lack of personal savings.

Supplemental Security Income (SSI) is one system through
which eligible people receive retirement income, but it is strictly
based on need.?¢ In general, a person can qualify for SSI
benefits if he or she meets the following requirements: (1) is at
least sixty-five years old, (2) is blind or disabled, (3) has limited
income and resources, and (4) is either a U.S. Citizen or national
or eligible alien.5” For 2014, those eligible individuals who fit
the criteria can receive $721 per month ($1,082 for an eligible
person with an eligible spouse).?8 The purpose of SSI payments

balance, it does satisfy the test for short-range (10-year) financial adequacy. The
Trustees project that the combined trust fund asset reserves at the beginning of each
year will exceed that year’s projected cost through 2027.”).

53. Id. at 3-4 (“Social Security’s Disability Insurance (DI) program satisfies
neither the Trustees’ long-range test of close actuarial balance nor their short-range
test of financial adequacy and faces the most immediate financing shortfall of any of
the separate trust funds.”).

54. See Aon Consulting, Replacement Ratio Summary: A Measurement Tool for
Retirement Planning 2, AON.COM (2008), http://www.aon.com/about-aon/intellectual-
capital/attachments/human-capital-consulting/RRStudy070308.pdf (chart
illustrating that a person retiring with income of $60,000 can expect a replacement
ratio of 46%). An income replacement ration “is a person’s gross income after
retirement, divided by his or her gross income before retirement.” Id.

55. See Jack VanDerhei, Can Social Security and 401(k) Savings Be “Enough’?,
EMP. BENEFIT RES. INST. (Jan. 22, 2014),
http://www.ebri.org/pdf/PR1058.RetAdqcy.22Jan14.pdf (reiterating that 70% of
replacement income is the typical standard for what is believed to be a financially
successful retirement).

56. See Beth Laurence, What Is The Difference Between Social Security
Disability (SSDI) and SSrI?, DISABILITYSECRETS.COM,
http://www.disabilitysecrets.com/page5-13.html (last visited Apr. 22, 2015) (funding
for SSI is through a "means-tested program," which has nothing to do with work
history, it is all based on financial need).

57. See Understanding Supplemental Security Income SSI Eligibility
Requirements — 2014 Edition, SOC. SEC. ADMIN., http://www.ssa.gov/ssi/text-
eligibility-ussi.htm (last visited Apr. 22, 2015).

58. See SSI Federal Payment Amounts for 2014, Annual Report of the
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are to help people pay for necessities—food, clothes and housing.
Many disabled individuals who get SSI will also be eligible to get
Medicaid from the state in which they live.?® But because SSI is
a federal benefit with specific requirements, the government can
be as stringent as it would like in enforcing who receives it. This
has even led some to question its effectiveness and whether it
actually helps to perpetuate people living near the poverty line.60

In addition to the federal SSI payments, forty-six states
offer supplementary state SSI payments.61 As the supplemental
programs are state-run, each state can decide on its own how
much of a benefit to offer. As of 2013, Wisconsin, for example,
would pay up to $83.78 per month to an eligible individual
($132.05 per eligible couple).62 Critics attack state SSI claiming
states have an incentive to get a “welfare-receiving family [i.e.
receiving public assistance] with a disabled child, onto the SSI
rolls.”63

Supplemental Security Income Program, Soc. SEC. ADMIN.,
http://www.ssa.gov/oact/cola/SSIL.html (last visited Apr. 22, 2015).

59. See Laurence, supra note 56 (saying many of those on SSI also likely be
qualified to receive food stamps).

60. See Julie Turkewitz & Juliet Linderman, The Disability Trap, N.Y. TIMES,
SR5 (Oct. 20, 2012), http://www.nytimes.com/2012/10/21/sunday-review/the-trap-of-
supplemental-security-income.html (recounting the story of Brad Crelia, and how
SSI is supposed to be his “safety net,” but “is actually the source of the problem,
experts say. S.S.I. traps many disabled people by limiting their income to levels just
above the poverty line, and taking away their cash benefits if they achieve any level
of security.”). Crelia commented, “I've been kept financially sort of in this cage. Just
basic things that people rely upon, having a normal life, aren’t things that are really
accessible. And won’t be.” Id.

61. See Laurence, supra note 56 (listing Arizona, North Dakota, West Virginia,
and Mississippi as the four states who do not offer supplemental SSI); SSI State
Supplementary Payments/Optional State Supplements and Eldercare, PAYING FOR
SENIOR CARE,
http://www.payingforseniorcare.com/longtermcare/resources/ssi_state_ssp_oss.html,
(last updated Jan. 2014).

62. See Benefits of Supplemental Security Income (SSI), WiS. DEP'T OF HEALTH
SERVS, http://www.dhs.wisconsin.gov/ssi/benefits.htm (last revised Mar. 27, 2014)
(qualifying the specifics for Wisconsin SSI eligibility, including how it operates, who
qualifies and payment levels).

63. See Patricia Wen, Aid to disabled children now outstrips welfare, BOSTON
GLOBE (Aug. 28, 2014), http://www.bostonglobe.com/metro/2014/08/27/cash-
distributed-under-ssi-for-children-now-
exceedswelfare/ekOpeSWTLJOOYIAOCONFYI/story.html (talking about the massive
growth in SSI payments, especially for qualified children and how much strain it is
putting on the system).
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B. STATE AND EMPLOYER-SPONSORED DISABILITY
PROGRAMS (SSDI)

In addition to being eligible for disability benefits under
SSDI, many states have different forms of short-term and long-
term disability programs, which provide income replacement for
qualified disabilities.64 Additionally, many employers provide
short-term and long-term disability plans as one of the welfare
benefits they provide to their employees.65

SSDI can best be described as a related but separate
component of SSI, with a couple of important distinctions. First,
SSDI is an earned benefit provided to people with physical and
mental impairments that are severe enough to keep them from
carrying on in their regular jobs or from partaking in any other
type of work.66 For an impairment to be deemed severe enough,
it must be believed that it will last for one year at minimum, or
that it will inhibit a person throughout his or her life.67 Second,
there is a distinction in how the two programs receive funds:
SSDI is fuelled by Social Security taxes that workers, employers,
and the self-employed pay, whereas SSI gets paid out of the
Treasury Department’s general revenue.68 So even though SSI
and SSDI use the same definition to classify disabled adults,
SSDI focuses on impairment-based need, while SSI is for people
with very low income.69

Only five states provide short-term disability benefits
(sometimes called temporary disability insurance (TDI)):
California, Hawaii, New Jersey, New York, and Rhode Island.?

64. See 2014 CDA Long Term Disability Claims Review, COUNCIL FOR
DISABILITY AWARENESS, 8 (2014), available at
http://www.disabilitycanhappen.org/research/CDA_LTD_Claims_Survey_2014.pdf
(151 million workers had disability insurance coverage via SSDI at the end of 2013,
which represented a 0.2 percent increase from 2012).

65. 2013 Employee Benefits: An Overview of Employee Benefits Offerings in the
U.S., Soc. FOR HUMAN RES. MGMT 12 (Feb. 2013) [hereinafter 2013 Employee
Benefits]. Id.

66. See Stan Hinden, What’s the Difference Between SSDI and SSI?, AARP
BULLETIN (June 13, 2012), http://www.aarp.org/work/social-security/info-06-
2012/social-security-disability-insurance-supplemental-securityincome.html
(comparing the key components of both SSDI and SSI).

67. Id.

68. Id.

69. Id.

70. See State Short-Term Disability Benefits, NoOLO.coMm,
http://www.nolo.com/legal-encyclopedia/state-short-term-disability-benefits (last

visited Apr. 22, 2015) (providing links to further reading about each state’s short-
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The purpose of such programs is to give people partial pay
replacement if they cannot work for more than three days due to
conditions such as injury, illness, or pregnancy.”> While it is just
one example, California administers its program through its
Employment Development Department, which requires all
employees to contribute to short-term disability via payroll
deductions.”? Through this structure, if someone cannot work
due to disability, that person can then get weekly payments
until she or he goes back to work or his or her benefits run out.”

More commonly, however, disability programs (outside of
SSDI) are provided by employers. In its 2013 review of claims
data, the Council for Disability Awareness, which is comprised of
nineteen insurance providers, found that more than 213,000
employers make long-term disability insurance available to their
employees.”™ This is a marginal increase in terms of number of
providers, but the number of people who opt-in for coverage
declined by about 1.5%.75 Despite the decrease in coverage,
payment claims increased once again, up to $9.8 billion in
2013.76

The way that long-term disability typically works in the
employment context is that it is a voluntary benefit, meaning
that the employee pays the full cost of coverage.”” In the past,
however, many employers took it upon themselves to pay the full
cost, or at least pay for coverage up to a certain level.”8
According to Barry Lundquist, president of the Council for
Disability Awareness, there are a few good reasons for the
change in how companies approach disability insurance, such as
“employers are focused on compliance with the new Affordable

term disability specifics).

71. Id.

72. Id

73. Id.

74. See Ashlea Ebeling, Disability Insurance: The QOverlooked Employee Benefit,
FORBES (June 19, 2014, 8:51 AM),

http://www.forbes.com/sites/ashleaebeling/2014/06/19/disability-insurance-the-
overlooked-employee-benefit/ (discussing recent shifts in long-term disability
coverage and offerings, including the impact of voluntary versus involuntary
enrollment plans).

75. See id. (Only 32.1 million people had long-term disability coverage in 2013
compared to 34 million in 2009). 32 million is 22% of the current employed persons
of 146 million. So a little less than one in four working Americans have disability
coverage from their employer. Id.

76. Id.

77. Id.

78. Id.
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Care Act’s health insurance provisions—so employers and
agents/brokers are saying they’ll deal with other benefits like
disability insurance later.”’® Another factor is tied back to
whether disability is a voluntary versus employer-driven benefit.
For voluntary (employee choice) plans, enrollment is about
40%.80  Of course for an employer-paid plan, employees are
automatically enrolled, but they are sometimes given the choice
if they want to increase coverage by making pay check
deferrals.8!

C. UNEMPLOYMENT COMPENSATION

The current United States unemployment insurance (UI)
system?®2 was enacted in 1935 as part of the New Deal program
of President Franklin D. Roosevelt.88 The Ul system provides
temporary, partial wage replacement for workers who are
unemployed through no fault of their own.8¢ The unemployment
compensation system is based on a joint federal-state scheme
that effectively encourages states to form their own UI
programs.85 Under this scheme, the federal government does
not directly provide UI benefits, but states receive federal
subsidies for their own UI programs.86 The source of federal
funding is a tax, currently set at 6.2% of the first $7,00087 in
wages, on every covered employee in the United States.88 Under
the Federal Unemployme