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Introduction1

Figure 1*
“There is no single silver bullet solution to business and human rights challenges.”1

John Ruggie, UN Special Representative for Business & Human Rights

1.1 Rana Plaza

On 24 April 2013, an eight story factory building in Savar, Bangladesh, collapsed. The 
collapse of the Rana Plaza factory caused the death of over 1,100 workers, while over 
2,500 workers were rescued alive. In the building, garments were produced for a number 
of Western clothing brands, including Benneton, Primark and Wal-Mart. Investigations 
found that a number of structural and safety risks led to the collapse. 

This disaster (which is not the first, but was one of the deadliest) led to media discussions 
on the role and responsibility of Western multinational companies (“MNCs”) in respect 

* Dhaka Savar Building Collapse, image bij Rijans, source: www.flickr.com/photos/40831205@N02/ 
8731789941.

1 Remarks by SRSG John Ruggie. ‘The ‘Protect, Respect and Remedy Framework: Implications for the 
ILO”, International Labour Conference, Geneva, 3 June 2010, available at: www.ilo.org/wcmsp5/groups/
public/@ed_emp/@emp_ent/@multi/documents/genericdocument/wcms_142560.pdf.
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of those who work for them and their suppliers.2 The questions raised in these discussions 
highlight the importance of the research at hand: where does the responsibility of 
Western companies lie in respect of supply chain workers? Are they, or should they be, 
accountable or liable if things go wrong in the supply chain? And – perhaps for lawyers 
more importantly – what is the role that can or should be played by the law? Does 
liability law offer the possibility of legal recourse for those harmed by CSR violations in 
the supply chain or should we look elsewhere when we wish to address these questions? 
Does it matter for questions of liability that the MNC made certain demands in respect 
of the (labor) conditions that its supplier was to respect during production?

When the idea for this research was first conceived in 2010, many companies still 
thought they had little, if any, responsibility in terms of corporate social responsibility 
(“CSR”), let alone for the CSR performance of their suppliers. Over the past four years, 
this attitude has changed: CSR is no longer something that MNCs can “opt out of ”. 
Although it was not the first CSR drama, the recent Rana Plaza disaster has painfully 
illustrated the necessity for MNCs to take action in respect of CSR in their supply chains. 
Moreover, it has opened up the way for (legal) discussions on the role and responsibility 
of MNCs in respect of their supply chains. 

This book aims to answer a number of questions that have been raised in the wake of 
the Rana Plaza factory collapse, by focusing on the extent of the legal responsibility and 
liability for CSR violations in the supply chains of MNCs. Many MNCs currently take 
an array of (semi-)legal measures in order to govern their supply chains in terms of 
CSR. Using a qualitative approach, this book will investigate those (semi-)contractual 
measures (such as codes of conduct, contracts and general terms and conditions) that 
companies take in respect of the suppliers they contract with and it will investigate the 
consequences of those measures in terms of contract law and liability law.3 

1.2 Research 

The main research question reads as follows:

How do contractual mechanisms between MNCs and their supply partners impact the 
(possible establishment of) liability of MNCs for corporate social responsibility violations 
in their supply chain?

This research question is answered in respect of the three jurisdictions studied within 
the framework of this research: the Netherlands, England & Wales (hereinafter simply 
referred to as “England”) and California, United States. The main research question can 
be divided into a number of sub-questions. The sub-questions are the following, and 
these are explained and elaborated upon in section 2.3:

2 See section 3.3 for a further explanation on the structure and workings of supply chains. 
3 Note that the impact on only a limited number of possible grounds for liability will be discussed; see 

further Chapter 2. 
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–  What is the content of the (semi-)contractual instruments, such as codes of conduct 
and CSR contracts, currently used by best-practice players?

–  How are these codes of conduct and CSR contracts incorporated in the relationship 
between the MNC and the supply partner?

–  What prerequisites are there in order for such codes and contracts to be contractually 
binding?

–  How can the measures of contractual control found in the research be categorized in 
terms of their content?

–  If corporate social responsibility violations do occur in the supply chain, what legal 
bases could be used to hold MNCs liable for actions of their supply chain partners?

–  What role do codes of conduct and contractual clauses play with regard to the 
(establishment of) liability of an MNC for corporate social responsibility violations 
in its supply chain, assuming that the law of its home state applies? 

This book therefore investigates which legal measures a limited number of Dutch, 
English and Californian MNCs take in practice, in order to govern their supply chains 
in terms of CSR; do they use contracts, general terms and conditions or codes of conduct 
(“COCs”) to effectuate certain CSR behavior with their suppliers? And what are the 
consequences of these measures in terms of both contract law and liability law?4 

The answer to these questions fills a crucial void in CSR literature. Although scholars 
have attempted to answer questions such as “Why CSR?” or “can MNCs be held liable?”, 
comparatively little attention has been devoted to the question of which measures 
companies actually take in order to govern their supply chains from a CSR perspective. 
In identifying the measures that selected MNCs in three jurisdictions have taken to 
govern their supply chain, this research provides valuable insights into those companies 
that aim to improve the CSR performance in their supply chains and take measures 
accordingly. In addition, this research also offers a helpful “reality check” to those 
scholars working in the field of CSR and/or the law and who make assumptions in 
respect of the CSR choices that MNCs make. 

Secondly, and more importantly, this book answers the crucial question of what legal 
impact these measures may have for MNCs, if those measures are not lived up to in 
practice. Is it possible that the MNC is held liable for those CSR violations, or do the 
legal instruments used serve to avoid liability for the MNC as much as possible? 

In answering these questions, it should be noted that this book does not aim to provide 
a representative sample of all companies in the jurisdictions studied. The number of 
companies participating would not suffice for that purpose (it is, after all, a qualitative 
rather than quantitative study) and this is not, nor has been the intention of the study. 

This study also does not serve as an exhaustive dogmatic study that addresses all 
theoretical legal questions that could rise in CSR liability cases or cases concerning codes 

4 Again, note that only a limited number of grounds for liability has been researched, as described in 
Chapter 2. 
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of conduct. I believe that such research has been undertaken in all three jurisdictions 
by others and I do not aim to replicate such research. I will refer to the relevant studies 
whenever appropriate. 

What this book does offer, is an illustration of the possible choices that companies could 
make in regulating their supply chains in terms of corporate social responsibility. It 
also aims to qualify such measures in terms of contract law; most of these measures are 
contractually binding in the relationship between an MNC and a supplier. However, 
this research also indicates that the measures taken by MNCs tend to serve to negate 
the legal liability for MNCs in respect of CSR violations in supply chains. They therefore 
offer little recourse to the victims of CSR violations in supply chains, as they generally 
do not provide for a legal basis for holding the MNC liable for damages resulting from 
CSR violations. 

If this insight is combined with the knowledge that most Western governments 
currently believe that more legal measures (in the form of acts of legislation, legally 
binding covenants with businesses, et cetera) are in fact not desirable (and are therefore 
not likely to be adopted), the question of the role and value of the law for addressing 
CSR violations in supply chains arises. Perhaps we need to conclude that the law (i.e., 
legislation, private legal instruments such as COCs and contracts, and liability law) 
as it currently stands should not be considered the primary agent for triggering CSR 
changes in the supply chain. The insights from CSR practitioners that were (anecdotally) 
gathered in the course of this research seem to support such a – careful – conclusion; 
instead, they propose other insights as being crucial to the CSR performance of a 
company’s supply chain. These insights point in the direction of other (social) sciences, 
such as business studies and communication studies. Those academic disciplines are 
not focused on improving (access to) the law, or on legal redress for possible victims 
of CSR abuses, they may aid those who could otherwise suffer from CSR abuses, by 
ensuring that – for instance – business processes are effectively managed to prevent such 
CSR violations. This research therefore concludes by advocating a multi-disciplinary 
approach to problems of CSR in the supply chain, rather than simply a legal approach. 

1.3 Structure of this book

In short, the structure of this book is as follows. 

Chapter 2 will offer an overview of the set-up of this research and the methodological 
choices made in the course of this research. This chapter also explains and elaborates 
upon the sub-questions that fall within the scope of the main research question, which 
are answered in respect of the three jurisdictions studied within the framework of this 
research: the Netherlands, England and California, United States. Chapter 2 will set out 
why these jurisdictions were chosen and how and why the participating MNCs were 
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approached. As is noted in Chapter 2, all MNCs participated on the basis of anonymity.5 
Finally, I will assess what the limitations6 and delimitations of this research are. 

Chapter 3 will provide the framework that sets the stage for the research questions. It 
will explain the rise of CSR and its current (semi-)legal status. It will also look into the 
organization of the supply chains of MNCs and the strategies that companies use to 
organize and govern their supply chains. Finally, I will make some observations on the 
role of CSR in the supply chain. Chapter 4 addresses a number of private international 
law aspects. These aspects do not lie at the core of the research (since this book is 
focused on questions of substantive law) but will nonetheless need to be addressed in 
any legal proceedings that concern the liability of the MNC for CSR violations in the 
supply chain. Questions of jurisdiction and of the applicable law will be answered and a 
number of general observations will be made to answer these questions. 

Chapters 5 through 8 will address the core questions of this research. In Chapter 5, the 
instruments used by MNCs to regulate their supply chains in terms of private law will be 
qualified. How are contracts, general terms and conditions and codes of conduct viewed 
in terms of private law? What is required in respect of their formation and content 
in order to make them legally binding? In Chapter 6, I will look at the measures that 
a number of MNCs in each of the three jurisdictions take. What do these measures 
consist of, what types of issues are regulated in these measures, how are they worded 
and how do they qualify in terms of private law? Is it possible to distinguish patterns in 
each jurisdiction and do these patterns differ? 

Chapter 7 will tackle the subject of the liability of the MNC. In each of the three 
jurisdictions, there are several legal grounds imaginable to hold the MNC liable for 
CSR violations in its supply chain. Although there are variations for each jurisdiction, 
three grounds for liability can be used in all three jurisdictions studied: firstly, breach of 
contract in respect of a third party beneficiary; secondly, liability on the basis of a tort, 
and thirdly, liability for misleading advertising. 

Chapter 8 will combine the insights in respect of the CSR instruments used in practice 
with the requirements for liability discussed in Chapter 7. I will answer the question 
if, and if so, how the instruments used by the MNCs participating in this research can 
impact the possible liability of the MNC for human rights violations in the supply chain. 
It will conclude that the instruments used by MNCs would not aid those seeking to 
hold MNCs liable for CSR supply chain violations. Instead, they effectively function as 
safeguards against liability for the MNC. Since – to date – case law and legislation in 
this area are both minimal, perhaps this should lead us to conclude that the law does 
aid those seeking redress for CSR violations in the supply chain of MNCs. Perhaps it is 

5 As noted in Chapter 2, the reading committee for this dissertation was permitted, upon request, to 
consult all original, non-anonymous documentation, in order to judge the validity of the research and 
its conclusions. 

6 The most important limitation being that I have only investigated legal instruments that pertain to a 
number of core labor rights, as will be explained in Chapter 2. 
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therefore not simply the law that we should look to if we want to make improvements in 
terms of CSR in supply chains. 

The epilogue, Chapter 9, will therefore include a number of other insights. What insights 
can CSR practitioners bring to the table for our understanding of the subject matter? 
These questions will be answered in Chapter 9. 

1.4  Reading guide

Each chapter is set out according to a similar structure. As indicated in section 1.3, 
the first part of this book – consisting of Chapters 1 through 4 – serves as a general 
introduction to the theme of corporate social responsibility and contractual control 
in supply chains. The second part (Chapters 5 and 6) concentrates on the contractual 
aspects of instruments used to govern CSR in supply chains, and the third part 
(Chapters 7 and 8) focuses on liability aspects of CSR instruments in supply chains. 
Finally, Chapter 9 draws a number of conclusions and in the Epilogue, some (more 
or less anecdotal) insights from practitioners are shared, in order to provide a wider 
framework than simply the legal framework of this research.

The main, substantive part of this book is thereby formed by Chapters 5 through 8. Each 
of these chapters is structured in a similar manner. The chapter starts with a general 
introduction. It then continues with a study of the three jurisdictions in question: first 
the Netherlands, then England, and then California, in that order. Each chapter ends 
with a conclusion or some final notes.

Chapters 5 and 7 form the theoretical frameworks upon which Chapters 6 and 8, 
respectively, build. Chapters 6 and 8 then investigate what instruments are encountered 
in practice in each of the three jurisdictions studied and how they should be qualified in 
terms of contract law and liability, in the manner and order in which they are analyzed 
in the theoretical Chapters 5 and 7. 

For those readers with limited time, the following approach is recommended. Readers 
with an interest predominantly in theoretical questions (“how codes of conduct should 
be qualified in terms of private law?”, or “what legal grounds could be used to hold 
multinational companies liable for supply chain CSR violations?”) are recommended to 
read the two theoretical chapters (Chapters 5 and 7).

For those primarily interested in the practices of multinationals, and the consequences 
of those choices in terms of contract and liability law, such as CSR practitioners or in-
house lawyers, it is recommended to read Chapters 6 and 8. Those chapters not only 
explain what instruments were found in practice, but they also incorporate the insights 
from the theoretical chapters and draw conclusions on the instruments in practice. 
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Research design and 
methodology2

2.1 Introduction

This chapter will elaborate upon the methodology used for this research. In par. 2.2, the 
aim and purpose of the research will be described. Par. 2.3 will elaborate upon the main 
research question and sub-questions. In par. 2.4, several aspects of the methodology will 
be explained in further detail: why were the three jurisdictions studied chosen and how 
was the research set up? Moreover, the sample of companies that was initially approached 
is described, with specifics for each jurisdiction. Par. 2.5 explains the model that was 
used as a starting point to assess each instrument. Par. 2.6 sets out the limitations and 
delimitations for this research. Finally, par. 2.7 describes the relevance of this research 
in terms of its contribution to the legal discipline.

2.2 Aim

This research provides an overview of the legal, contractual measures taken by a limited 
number of multinational companies that have a CSR policy that applies to supply 
chain partners. This research investigates the written CSR policies of the participating 
multinationals in three countries: the Netherlands, England and California, the United 
States. 

This research looks at the content of these CSR policies: the nature of the measures 
taken, the phrasing used throughout the policy (flexible and broad versus strict and 
clear norms), the issues covered, and the presence and nature of the monitoring and 
enforcement mechanisms. 

Furthermore, it provides an overview of whether and how these CSR measures are 
imposed upon supply partners: are supply partners simply provided with a copy of a 
COC, or are they to sign such a code? Is the COC legally incorporated by reference in 
a contract or is the code of conduct part of the general terms of purchase? What are the 
consequences of the choices the MNC makes in this respect? 

The final part of the research examines the influence that such contractual mechanisms 
have on contractual and extra-contractual liability for CSR violations, assuming that the 
applicable law is that of the home-state of the MNC.
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Although research into the legal aspects of corporate social responsibility has 
strongly increased over the last decade, much of the research has focused on the legal 
qualification of alternative regulation, or on how to hold MNCs liable for corporate social 
responsibility violations. While these are important issues, research into the content of 
contracts and COCs in respect of the supply chain, and the consequences thereof for the 
liability of these MNCs has lagged behind. This research – albeit qualitative research and 
not an exhaustive, representative study – may aid to fill this gap. It not only contributes 
to the theoretical framework with regard to alternative CSR regulation, but it also 
provides MNCs with points of reference in order to evaluate their codes of conduct and 
CSR contracts. Furthermore, this research clarifies how the COC an MNC adopts may 
impact its possible liability if the applicable law is that of its home state. 

2.3 Research questions

The main research question is as follows:

How do (semi-)contractual mechanisms between MNCs and their supply partners 
impact the (possible establishment of) liability of MNCs for corporate social responsibility 
violations in their supply chain? 

This research question can be divided into the following sub-questions:

A)  What is the content of the (semi-)contractual instruments, such as codes of conduct 
and CSR contracts, currently used by best-practice players?

The aim of this first sub-question is to get a proper grasp of the manner in which MNCs 
in the three jurisdictions studied actually govern their supply chain from a legal CSR 
perspective. Principally, there are three types of choices that they can make. The question 
therefore is: which (semi-)legal instruments do MNCs use in the relationship with 
suppliers in order to govern the CSR behavior of their suppliers? What types of issues 
are included in these instruments and how are they phrased? This sub-question will be 
answered in Chapter 6. Note that for a myriad of reasons described infra in paragraph 
2.6.1, the empirical part of this research primarily focuses on CSR instruments that 
incorporate labor rights as included in the core conventions of the International Labor 
Organization. 

B)  How are these codes of conduct and CSR contracts incorporated in the relationship 
between the MNC and its supply partner?

The second sub-question looks at the manner in which the instruments used are 
anchored in the contractual relationship between the MNC and its supplier. Are clauses 
that relate to CSR incorporated in any binding legal contracts, or are there other means 
by which these clauses are made contractually binding? Or do companies choose to 
keep CSR agreements informal and flexible? Are CSR codes of conduct used on a 
voluntary basis by parties in supply chains, or do they effectively function as legally 
binding contracts? This sub-question will also be answered in Chapter 6. 
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C)  What prerequisites are there in order for such codes and contracts to be contractually 
binding?

The third sub-question pertains to the theoretical framework and will be answered in 
Chapter 5. What does each jurisdiction require in order for the measures taken by MNCs 
to become legally binding? When is a contract or a set of general terms and conditions 
enforceable? And how do codes of conduct fit in this framework? The answers to these 
questions determine how the instruments found in practice should be looked at. 

D)  How can the measures of contractual control found in the research be categorized in 
terms of their content?

The fourth sub-question aims to structure the CSR instruments (contracts, codes of 
conduct, general terms and conditions) and to see if a pattern can be found for each 
jurisdiction. Do companies make similar choices in terms of the issues they include 
in their CSR instruments? The answer to this question, which will be discussed in 
Chapter  6, will serve as a further framework for the liability questions discussed in 
Chapters 7 and 8. 

E)  If corporate social responsibility violations do occur in the supply chain, what legal 
bases could be used to hold MNCs liable for actions of their supply chain partners?

The fifth sub-question will venture into the field of liability law and will be answered 
in Chapter 7. Although there are many legal grounds for liability imaginable in each 
jurisdiction, this research will discuss three primary liability grounds: breach of contract 
versus a third-party beneficiary, negligence (or a species thereof) and misleading 
advertising. 

Central to all three liability grounds is that the behavior in the supply chain that leads 
to liability consists of CSR violations. In the case of a breach of contract versus a third-
party beneficiary, this means that the breach of contract consists of the breach of a clause 
containing CSR obligations (for instance: clauses aiming to ensure the protection and 
the health and safety of employees). In respect of negligence claims, the negligence will 
consist of an act that breached certain CSR rights (labor or human rights); an example 
would be the inhumane treatment of supply chain workers or environmental damage in 
the supply chain. Finally, CSR violations could lead to a claim for misleading advertising 
if the MNC makes inaccurate claims about the CSR conditions under which its products 
are made. 

The notion of “CSR violations” is not restricted to violations of labor rights, despite the 
fact that this research focuses on the manner in which the instruments studied include 
labor rights (as explained in section 2.7 and further). 

F)  What role do codes of conduct and contractual clauses play with regard to the 
(establishment of) liability of an MNC for corporate social responsibility violations 
in its supply chain, assuming that the law of its home state applies? 
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The sixth sub-question concludes this research and will also be answered in Chapter 7. It 
will provide an insight into how (semi-)contractual measures play a role in the question 
whether and how the MNC can be held liable for CSR violations, on the legal grounds 
set out above. 

Finally, the main research question, which ties in both the law in theory and the law 
in practice, will be answered in Chapter 8. It will look into the manner in which the 
instruments found in practice may impact the liability of the MNC for CSR violations 
in the supply chain. All (sub-)questions will be answered for three jurisdictions: Dutch, 
English and Californian law.

2.4 Research method

This study was based upon a qualitative research method and provides a comparative 
legal research in three jurisdictions. It should again be noted that the results from this 
study will likely not be representative of all the MNCs in the jurisdictions studied, nor 
did it intend to be. In par. 2.4.1, it will be explained what the reasons were for choosing 
a comparative approach, and for choosing the jurisdictions at hand. In par. 2.4.2, the 
research design will be elaborated upon and in par. 2.4.3, the method for choosing 
which companies to approach will be explained. 

2.4.1 Jurisdictions: reasons and delimitation

A comparative legal approach was chosen for this research for a number of approaches. 
First of all, numerous MNCs operate in all three of the jurisdictions studied in this 
research. It is possible and likely that they may decide to use the same COC for each 
jurisdiction in which they operate, in order to promote uniform policies throughout 
their operations. As a result, for such companies it would be interesting to see if the 
same legal instruments should be interpreted in different manners in each jurisdiction. 

Moreover, those seeking redress for corporate CSR violations (and labor right violations 
in particular) have chosen the jurisdictions studied in this research as a forum for these 
proceedings. As a result, the information gathered in the course of this research could 
prove interesting to those wishing to initiate legal proceedings against MNCs. Both 
sides of the discussion, so to speak, are therefore aided in greater insights into the CSR 
instruments that companies in several jurisdictions use and the effects that they may 
have on the possible liability of MNCs. 

Finally (and although not at the core of the questions addressed in this study), a 
comparative law approach could possibly help point in the direction of the way in which 
the contract and liability law of each country impact the CSR contracting practices in 
each country. Do certain legal choices clearly lead to stricter or rather more lax practices 
in CSR contracting? It should nonetheless be noted that such questions are not the 
primary purpose for this research, and – more importantly – that there are many other 
factors that affect MNC’s contracting choices in each jurisdiction. 
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This research was carried out in the Netherlands, England and California. In each 
jurisdiction, the codes and contracts of approximately 10-15 companies were analyzed. 

Research indicates that at the time the research was initiated, Northern American 
and European companies had the most advanced approaches to supply chain labor 
standards.1 As a result, if companies from these regions were to be approached for this 
research, they would be more likely to have instruments that would be available for 
study. 

A second limitation was posed by my limited language skills. A lack of proficiency in the 
Nordic languages, Spanish, Italian and Eastern-European languages meant that I would 
not be able to carry out legal research in these countries. 

A further reason for exclusion of certain jurisdictions in this research was formed by 
the (lack of) availability of case law on corporate human rights or corporate social 
responsibility violations, corporate labor law violations, and violations of codes of 
conduct. A number of European jurisdictions, such as Austria, Switzerland, Germany 
and France, were excluded for this reason: at the time this research was started, there 
were few, if any CSR cases upon which to build this research. 

Initially, the Netherlands, England and the United States (as a whole) were chosen as 
jurisdictions for this research. This was later narrowed down to the State of California, 
rather than the United States. For all three jurisdictions, it holds that many companies 
based in these jurisdictions have fairly advanced CSR policies;2 more so than in numerous 
other Western countries. It would therefore provide for interesting research as there 
would be more documentation available on which to base this research. After all, if 
jurisdictions would be included in which companies did not take any CSR measures in 
relation to their suppliers, there would be insufficient material to study.

A second and very important reason for choosing these jurisdictions is that in these 
jurisdictions had legal procedures with the aim of holding the MNC liable been initiated 
at the time this research was started. This means that England, the Netherlands and 
the United States offer unparalleled sources of information for the questions posed in 
this research. It was presumed that case law pertaining to CSR violations in particular 
would be of aid in answering the main research question regarding the impact of CSR 
measures on the (possible establishment of) liability of MNCs for violations of their 
suppliers. Finally, all three jurisdictions provide headquarters to numerous MNCs, 
which not only meant that more documentation could theoretically be available but 
also that there would be a greater possibility of further legal proceedings being initiated 
(and decided) against these MNCs during the course of the research.

Besides the above-mentioned reasons, which hold for all three jurisdictions, there were 
a number of (less important) reasons for each individual jurisdiction. The Netherlands 

1 EIRIS 2009, p. 5. 
2 EIRIS 2009, p. 32. 
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was chosen as a starting point, because I am primarily schooled in Dutch law. English 
law offered an interesting introduction to the common law perspective, but it still offered 
some points of connection with Dutch law due to EU regulation. Finally, California was 
an attractive jurisdiction for this research for numerous reasons. While the United States 
as a whole initially appeared interesting as a jurisdiction (as a result of the procedures 
concerning MNC liability initiated before its courts, the abundance of multinational 
corporations located there, and so on), for both geographical and scientific reasons it 
would not have been possible to examine the legal systems from the whole of the United 
States.3 California was rather than another state, because out of all the states, it is the 
most popular with Fortune 500 companies; the 500 closely held and public companies 
with the largest revenue in the United States.4 Furthermore, since the contract law 
researched would be that of a state rather than that of the whole of the United States, 
it would be more interesting if that contract law were to some extent representative 
of that of the United States as a whole. Californian law fits that description. Finally, 
California is a progressive state from a legal/CSR perspective. In California, a number 
of acts of legislation have been enacted on a state-wide level that are comparatively new 
and experimental and that may offer interesting experiences for other jurisdictions.5 

2.4.2 Research design

In each country, approximately 45-50 MNCs were approached. It was expected that 
approximately 25% of these companies would be willing to participate. For this 
qualitative research, a sample of 10-15 companies would provide sufficient information 
on the basis of which an overview of possible choices could be provided. 

These multinationals were first approached by telephone and then sent a letter with 
more information on the research. This letter was – if necessary – again followed up 
with a phone call to further discuss the research. The letter sent to all companies has 
been included in Annex 1. The choice in approaching companies is explained in more 
detail in section 2.4.3 for each jurisdiction. 

With each participating company, a discussion was held, which took place both 
in person (mostly in the Netherlands) and over the phone. The script that served as 
guideline for these conversations (or interviews) can be found in Annex 1. The purpose 
of these conversations was primarily to obtain the necessary legal documentation from 
the company interviewed and to verify that such information would be interpreted 
correctly.

As much as possible, relevant documentation was gathered from public sources (such 
as company websites) beforehand. In the Netherlands, it was possible to obtain general 

3 Most importantly, contract and tort law as a whole are not regulated on a federal level. As a result, each 
state has its own legislation and case law in these subject matters. It would therefore be necessary to 
choose one state, preferably one that was a popular location for MNCs.

4 In 2013, 54 Fortune 500 companies had their corporate headquarters in California. New York hosted 52 
corporate headquarters, as did Texas.

5 These are described in depth in section 4.4.
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terms and conditions through their filing with the Chamber of Commerce (although 
companies also provided these at their own initiative). In the United States, the 
Securities’ and Exchange Commission (“SEC”) database EDGAR provided a relevant 
source of information if and when necessary. Pursuant to Regulations S-K and S-B, 
companies are required to file “material contracts” as an exhibit with the SEC. EDGAR 
is a publicly searchable database and as a result it was possible to search the database for 
contracts filed by the participating companies. Wherever relevant contracts were found, 
these were included in the research. 

Documents not publicly available were obtained from the company. Non-public 
documentation mostly consisted of model agreements (such as purchasing agreements) 
and general terms and conditions (in England and California). 

The available documents were studied prior to the interview. As indicated above, the 
interview was then used to verify that the documents already in possession were, in 
fact, all the documents that were available. Moreover, the interview was used to verify 
my (legal) interpretation of the available documentation (such as the manner in which 
they were used: were codes of conduct required to be signed by suppliers, et cetera) 
and verify that no other documents had been overlooked. The discussions with each 
MNC were not intended to verify that the CSR documents studied in fact presented an 
accurate representation of the company’s operations in reality (although certain MNCs 
voluntarily offered information that indicated that these documents, in fact, did not 
provide such an accurate representation). 

Because of the sensitive nature of some of the documents (such as supply contracts), 
many companies requested that they remain anonymous and that the information 
provided by them would not be traceable to them. This request was granted, subject to 
the provision that the reading committee for this PhD research would be permitted to 
gain access to the full list of approached and participating for purposes of the verifiability 
of the research. 

All companies were requested to provide all relevant documentation regarding CSR 
in the supply chain (i.e. both in respect of “people” and “planet” aspects). However, in 
order to make the analysis manageable, not all possible aspects of CSR could be included 
in this research. After all, this would lead to comparing documents on corruption and 
CO2 reduction with documents on health and safety. It was therefore necessary to find 
some “common ground” in the CSR measures adopted by these companies. 

In respect of assessing the content of CSR instruments (which aspects were included 
and how they were described), I focused on labor rights embodied in the eight Core 
Conventions of the International Labour Organization (“ILO”). These rights were 
included in the model, and although some companies supplied CSR documentation 
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that did not focus on these core rights, the analysis was restricted to the (legal) effect of 
these rights.6 

The reason for focusing on these core labor rights is threefold. First of all, all companies 
included in the sample included most or all of those rights in their CSR documentation. 
Furthermore, the ILO Core Conventions are historically widely accepted and lie at the 
heart of core CSR documents such as the OECD Guidelines and Ruggie’s framework.7 
Finally, the rights embedded in these core conventions are fairly unambiguous: one can 
include quantitative standards with regard to – for example – child labor and list the 
grounds of discrimination. This makes a comparison of the content of the CSR measures 
that companies take in respect of these aspects fairly easy. 

The ILO adopted a Declaration on Fundamental Principles and Rights at Work in 1998, 
which covers universal principles and rights in four categories. States must respect these 
principles and rights and promote them, regardless of whether they have ratified these 
conventions.8 The following four categories are covered by a total of eight ILO core 
conventions. 

Freedom of association and collective bargaining: Conventions C87 (1948) on Freedom 
of Association and Protection of the Right to Organize Convention and C98 (1949) the 
Right to Organize and Collective Bargaining Convention cover this principle. Under these 
conventions, workers may not be subjected to anti-union discrimination. They are to 
be protected against dismissal as a result of being union members or other (related) 
prejudice. 

Prohibition of child labor: Convention C138, the Minimum Age Convention (1973) 
includes the following provisions.9 The minimum age for employment shall not be 
less than the age of completion of compulsory schooling and no less than 15 years. 
Developing states may initially specify a minimum of 14 years and in case of dangerous 
work (in terms of health, safety or morals), the minimum age of employment shall be 
18 years. Furthermore, convention C182 on Worst Forms of Child Labor (1999) serves to 
prohibit and eliminate the worst forms of child labor, which are set out in the convention 
and include all types of slavery and work similar to slavery (such as debt-bondage and 
compulsory labor), prostitution and drug trafficking. 

Prohibition of forced labor: Conventions C29 (Forced Labour Convention, 1930) and 
C105 (Abolition of Forced Labour Convention, 1957) stipulate that all ILO member states 

6 Convention C87, Freedom of Association and Protection of the Right to Organise Convention (1948), 
Convention C98, Right to Organize and Collective Bargaining Convention (1949), Convention C138, 
the Minimum Age Convention (1973), Convention C182, Worst Forms of Child Labour (1999), 
Convention C29, Forced Labour Convention, (1930), Convention C105, Abolition of Forced Labour 
Convention, (1957), Convention C100 (Equal Remuneration, 1951) and C111 (Discrimination, 1958). 

7 This in contrast to other, more “progressive” human rights that can be brought within the umbrella of 
CSR, such as the right to a living wage and the right to a healthy environment (including measures to 
reduce CO2). 

8 EIRIS 2009, p. 9.
9 EIRIS 2009, p. 10.
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must suppress the use of forced or compulsory labor and not make use of it. Forced or 
compulsory labor is defined as “all work or service which is exacted from any person 
under the menace of any penalty and for which the said person has not offered himself 
voluntarily.”

Non-discrimination: Conventions C100 (Equal Remuneration, 1951) and C111 
(Discrimination, 1958) provide that there may be no distinction on the basis of race, 
color, sex, religion, political opinion, national or social origin. Men and women are to 
receive equal pay for equal work. 

The second part of this research analyzes the contractual consequences of the choices 
made by the companies studied. These choices are analyzed in terms of the private 
law of each legal system: are these measures binding? Are there any issues in terms of 
contract law? These qualifications are made on the basis of the private law of each legal 
system; where possible, literature research (including books, guidebooks, PhD theses, 
et cetera) and case law are restricted to literature from the CSR arena. If CSR literature 
is insufficiently available, the scope of the literature is extended to general private law 
literature.

The final part of this research then first analyzes the possibilities for holding a MNC 
liable for corporate human rights violations or CSR violations.10 As indicated in par. 2.3 
and par. 2.6, the focus of the theoretical study of liabilities, in particular liability in 
tort, is not limited to the core labor rights analyzed in Chapter 6. The relevant case law 
available is very limited as it is, and a further focus on corporate violations of labor 
rights by suppliers would create further problems in this sense. This research therefore 
investigates the consequences of these choices if the MNC is to be held liable for broader 
corporate social responsibility violations by its supply partners. Aspects of contractual 
and extra-contractual liability are investigated on the basis of literature research and 
relevant case law. For each legal system, literature and case law were studied on the 
interrelation between contractual clauses and contractual and extra-contractual liability. 
This research was not restricted to literature on CSR (as this was extremely limited); 
rather, all relevant literature and case law from the realm of private law (including 
transportation law, general liability law, and insurance law) was included. In Chapter 8, 
the findings in respect of the law of liability are incorporated with the findings from 
the empirical part of this research. As the empirical study only focuses on labor rights, 
rather than CSR in the broad sense of the word, this discrepancy is addressed wherever 
relevant. 

10 The term “CSR violations” will predominantly be used, although it should be noted that other authors 
have used the term corporate human rights violations for the same phenomenon; they will, at times, 
both be used. 
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2.4.3 Which companies were approached?

The empirical research in respect of the Netherlands was conducted between February 
2011 and August 2011; the research in respect of England was conducted between 
February 2012 and April 2012; the research in respect of the United States was 
conducted between June and September 2013. Any new policies or codes of conduct 
dated thereafter were not included in this research.

In order to increase the chances of participation, the invitation letter offered companies 
the possibility to remain anonymous if they so wished, as long as it was permitted that 
the reading committee for this dissertation was granted access to the full details of the 
research (including but not limited to documentation used, a full list of companies 
approached, and written out interview reports). Most companies accepted subject to 
the provision that they remain anonymous and that the information provided in this 
book could not lead back to their company, due to the sensitive nature of some of the 
documents studied (such as commercial contracts, et cetera). 

As a result of this prerequisite for the companies, some of the wordings used in Chapter 8 
when discussing the codes of conduct and contracts used by the companies have been 
paraphrased in order to reduce their traceability. After all, if direct quotes from codes 
of conduct would be used, a simple search on the internet could provide one with the 
name of the participating company. Paraphrasing was done while keeping the character 
of the clause intact as much as possible. 

Again, it should be stressed that this research is qualitative in nature. A similar guideline 
was used for deciding which MNCs to approach in each jurisdiction: primarily the 
largest stock-exchange listed companies in each jurisdiction were approached. In the 
Netherlands, a further number of other companies was added to that list in order to 
come to the total of 45-50 companies approached. Nonetheless, it should be stressed 
that the sample size is so small that it will by no means be representative of all the 
operating MNCs in each jurisdiction. 

2.4.3.1 The Netherlands

45 Dutch multinationals were approached: the top 25 stock exchange (AEX) listed 
companies11 and an additional 20 companies from industries that have traditionally 
developed CSR policies.12 A total of 13 companies participated; these included both 
AEX listed companies (at the time of their participation) and those companies that were 
represented in the Dow Jones Sustainability World Index 2010. 

11 Date listed: 1 January 2011. 
12 EIRIS 2009.
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2.4.3.2 England

In England, 49 companies were approached. All were listed in London’s FTSE index; the 
list of companies approached was limited to companies with their head offices within a 
60-mile radius from London (due to necessary cost restrictions). Thirteen companies 
participated. 

2.4.3.3 California, United States 

In California, all Fortune 500 companies with their corporate headquarters in California 
were approached. In 2013, the Fortune 500 index contained 54 companies with their 
corporate headquarters in California. Again, companies were approached by phone 
prior to e-mailing them or sending a letter. 

The materials of twelve participating companies were gathered. Ten companies 
provided follow up conversations. Two further companies were unwilling to participate 
in such conversations. The participation rate in California was slightly lower than that 
in the Netherlands and England. This could be due to the legal and business culture in 
California, which is defensive in terms of the fear of liability and perhaps more secretive 
than in Europe. 

2.5 Model 

In order to compare and assess codes of conduct, one needs a set of indicators and 
variables. Van Tulder and Kolk have proposed such a model, combining the content of 
the issues included, the nature of the wording, references to legal systems which they 
make and compliance aspects.13 

13 Van Tulder and Kolk 2001.
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Criterion                                Short elaboration           Classification

S P E C
 I F I C

 I T Y

I S S U
 E S

1.1  
Social

• employment (employment promotion, equality of opportunity 
and treatment; security of employment)

• training
• working conditions (wages and benefits; conditions of work and 

life; safety and health)
• industrial relations (freedom of association; collective bargaining; 

consultation; examination of grievances; settlement of industrial 
disputes)

• force (child labor; forced labor; disciplinary practices)

ranging from:
0 out of 5,  
to 5 out of 5

1.2  
Environment

• management policies and systems (subdivided into 4 aspects)
• input/output inventory (6 aspects)
• finance (2 aspects)
• stakeholder relations (7 aspects)
• sustainable development (3 aspects)

ranging from:
0 out of 5,  
to 5 out of 5

1.3  
Generic

• consumer interests (consumer needs; disclosure of information; 
consumer concerns; marketing practices)

• community interests (community involvement; disclosure of 
information; community philanthropy/sponsoring)

• global development (global issues; socio-political setting; fair 
and free trade practices; third world development; third world 
philanthropy/sponsoring)

• ethics (fundamental human rights and freedoms; fundamental 
ethical values; bribery and facilitating payments)

• legal requirements (legal compliance; compliance vis-à-vis 
business partners

ranging from:
0 out of 5,  
to 5 out of 5

F O
 C

 U
 S

2.1  
Organizations 
targeted

general; firms; industries; business partners; internal operations of 
specific firms

general/firms/ 
industries/ 
partners/ 
internal

2.2  
Geographic 
scope

global (general); nearly global (frail); general region (moderate);
regulatory system (moderate to strong); specific country (strong)

no/general/ 
frail/moderate/ 
moderate to 
strong/strong

2.3  
Nature

general prescription/description (general); predominantly general
(frail); general and specific (moderate); predominantly specific 
(moderate to strong); specific (strong)

no/general/
frail/moderate/ 
moderate to 
strong/strong

M
 E A

 S U
 R

 E
3.1  
Quantitative 
standards

% of issues quantified: >90% (predominant); 51%-90%- (majority);
25%-50% (medium); 10%-25% (minority); <10% (few); none (no)

predominant/ 
majority/ 
medium/
minority/few/no

3.2  
Time horizon

• quantification % of >90% (predominant); 51%-90% (majority)-; 
25-50% (medium); 10%-25% (minority); <10% (few); none (no)

• qualitative division into none defined; vague; clear

ibid.;
and none/ 
vague/clear

3.3  
Reference

none defined; home country; host country; international; or 
combinations

like preceding
box

C
 O

 M
 P L I A

 N
 C

 E

4.1  
Monitoring 
systems and 
processes

good insight into system and process (clear); reference to some 
parts, but criteria or time frames are lacking (clear to vague); only 
general reference to monitoring without details (vague)

clear/clear to 
vague/vague/ 
none

4.2  
Position of 
monitoring actor

firms themselves (1st party); business associations (2nd party); external 
professionals paid by firms (3rd party); combinations of different 
actors (4th party); NGOs (5th party); legal authorities (6th party)

ranging from: 1st 
to 6th party

4.3  
Sanctions

measures have no large implications, e.g.  warnings and exclusion of 
membership (mild); threat to business activities (severe)

none/mild/
severe

4.4  
Sanctions against 
third Parties

measures such as fines, or demands for corrective action (mild); 
severance of relationship, cancellation of contract (severe)

n.a./none/mild/
severe

4.5  
Financial 
commitment

classification according to level of fee or relative investment low/moderate/ 
high/very high/
none

4.6  
Management 
commitment

no commitment stipulated (none); includes a list of endorsing firms 
(explicit); or with regard to company codes, when business partners 
must sign it (explicit); commitment implied (implicit)

none/implicit/
explicit

Table 1 – Van Tulder & Kolk 2001
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This model, which builds upon the model proposed by Kolk, Van Tulder and Welters 
1999, was chosen as a starting point because it is one of the few available that 
incorporates so many different CSR issues. Moreover, it can be applied not simply to 
codes of conduct but also to contract clauses and general terms of conditions. It does 
not focus solely or predominantly on managerial aspects such as implementation of the 
code (which this study is not concerned with), such as the study by Nash and Ehrenfeld 
1997.14 Furthermore, unlike other models, it is suitable for qualitative research, studying 
individual legal instruments.15 

The above model analyses codes on the basis of a number of aspects. First of all, 
a criterion is the issues it incorporates: does it incorporate social, environmental or 
generic issues, with specific types of such issues listed? On the basis of the outcome, the 
model classifies the code on a scale of 0 out of 5 to 5 out of 5. 

Next, it investigates the focus of the code, including targeted organizations, geographic 
scope, the nature of the phrasing (varying from general prescription to specific) and 
awarding it a certain classification described in the far-right column. 

Thirdly, it looks at the measures incorporated: does it include quantitative standards, a 
time horizon or reference to certain legal standards?

Finally, in the fourth section, it looks at aspects of compliance: does the code include 
monitoring systems; what type of monitoring actor is used; are there sanctions included 
and what types of commitment are requested? Again, in the fourth column, the code of 
conduct is awarded a score depending on the variable used.

This model was adapted in order to exclude some irrelevant issues (e.g. clauses in respect 
of the environment or of philanthropy). Furthermore, only issues in respect of the 8 ILO 
core conventions were included. The sample contracts and COCs are loosely assessed on 
the basis of that model and three broad categories of instruments are created, depending 
on which end of the possible spectrum they fit in with.

The adjusted model used for this research analyzes the issues included in the instruments 
used in the first row: are issues of non-discrimination, industrial relations, child and 
forced labor included in the instrument? The second row looks at the incorporation of 
quantitative standards and classifies them as predominant, majority, medium or frail, 
depending on the amount of quantitative standards incorporated. 

The third row investigates whether the instrument refers to any local or international 
legal standard, and the final row serves to assess which compliance methods, if any, are 
included in the instrument used. 

14 Nash & Ehrenfeld 1997.
15 For an example of such quantitative research, see for instance: Bondy, Matten & Moon 2006.
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Classification

Issues  • non-discrimination, equal remuneration
• industrial relations (freedom of association, 

collective bargaining)
• child labor
• forced labor

Ranging from: 0 out of 4 to 4 
out of 4
 
 
 

Nature Quantitative 
standards?

• 100% (predominant), 75% (majority)
• 50% (medium)
• 0-25% (frail)

Predominant, majority, medium 
or frail

Measures Reference? Reference to local legal system or international 
standards or other COC?

None defined; home country; 
host country; international or 
combinations

Compliance            Monitoring 
systems and 
processes

Good insight into systems (clear), reference to 
some parts but criteria or time frames lacking 
(clear to vague), only general reference to 
monitoring without details (vague)

Clear/clear to vague/vague 

Position of 
monitoring 
actor

Firms themselves (1st), business associations (2nd), 
external professionals (3rd), combination (4th)

1st, 2nd, 3rd, 4th 

Sanctions Warnings and exclusion of membership (mild), 
threat to business activities (severe)

None/mild/severe

Table 2

2.6 Limitations and delimitations of the research 

2.6.1 Limitations

As with any research, this research has a number of shortcomings, which predominantly 
lie in aspects of private international law as well as with the representativeness of the 
research. 

It is recognized that in practice (as will be pointed out in Chapter 4), one cannot safely 
say that the applicable law in any legal procedure will be that of the MNC’s home state. 
Which law will apply depends on rules of private international law and much research 
has already been done by other scholars with regard to these issues. In respect of both 
contract and tort law, it will not be at all certain that the applicable law will be the law of 
the MNC’s home state or even of the court that has jurisdiction. The applicable law may 
be the law of the country of the supplier, or the law of the country in which the tort took 
place; this may be Bangladeshi law if the MNC’s supplier is located in Dhakar, or Indian 
law if the corporate social responsibility violation occurred in an Indian sweatshop. 

In respect of the companies researched in California, it should be noted that whilst all 
companies had their corporate headquarters in California, various companies were not 
incorporated in California, but rather in other states (such as Delaware). While this 
does have legal implications, these are mostly in respect of company law rather than for 
the matters of contract or tort law as researched in this book.16

16 In respect of contract law, a more relevant determining factor is whether a company has made a choice 
of law in its contracts; in practice this may be the law of the company’s corporate headquarters, its 
corporate seat or of another state altogether.
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A special note should be made in respect of the representativeness of this research. This 
research does not intend to be representative of the CSR policies of all large firms in 
the three jurisdictions researched; rather, it aims to provide an overview of some of the 
measures that multinationals with a developed CSR policy take in order to control their 
supply chain. 

Moreover, it should be noted that this is a field that is very much in development. The 
frontrunners in the CSR field continually improve and update their policies. This means 
that many companies improve upon their CSR supply chain policies every year and that 
information becomes outdated relatively quickly. This also means that drawing parallels 
and making comparisons between policies in the three different countries have their 
pitfalls, since the research in the Netherlands was carried out in 2011, the UK in 2012 
and the US in 2013. However, although attitudes in respect of CSR may change fairly 
quickly, the (contractual) form of policies will likely change relatively little. 

Furthermore, it should be recognized that the legal contractual measures in this study 
may not, in fact, be representative of the factual practices of each MNC. Moreover, 
they only form a small part in the web of corporate social responsibilities. Economic, 
sociological, political and other aspects play equally important roles, as will be pointed 
out in Chapter 9. For instance, one Dutch company illustrated that whether its aimed 
legal and contractual measures are accepted by its supply partners in China depends 
heavily on how well the local Chinese economy is doing. Over the past few years, some of 
the factories it works with have seen a strong increase in local orders. Since this company 
is a relatively small principal for these factories, lately it has become much harder to 
get them to agree to the extensive and elaborate CSR terms that this company would 
like to implement. Changes in the bargaining power of local partners may influence to 
what extent companies can see their CSR wishes met. What is more, most companies 
interviewed in the process of this research indicated that getting supply partners to sign 
a code of conduct was one thing; if there is no cooperation with and training of their 
supply partners, such a code of conduct is useless. Therefore, many companies chose to 
work with their supply partners in order to improve working conditions. 

Finally, this book was not intended as an exhaustive answer to many of the more 
dogmatic questions that may rise in the course of cases concerning CSR and codes 
of conduct. Limitations in time, length of this book, the comparative set-up with an 
empirical component, and so forth, all did not allow me to expand on numerous legal 
questions to the extent possible. This restriction holds in respect of all three jurisdictions. 
Where relevant, I aim to refer to others who have engaged in such dogmatic discussions; 
any omissions in such references are mine entirely. 

2.6.2 Delimitations

It was necessary to create strict boundaries in respect of which issues to cover in the 
research. The first important delimitation, as indicated in section 2.4, concerned the 
empirical part of this research and limits those rights laid down in the instruments 
used within the framework of this research. When contacting participating companies, 
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I requested copies of those instruments that included those labor rights laid down in 
the core conventions of the ILO. A number of companies only used one CSR policy that 
incorporated labor rights, environmental rights, et cetera; others made use of numerous 
policies and codes of conduct. In the latter cases, I only studied those instruments that 
included labor rights as laid down in the ILO core conventions. The analysis carried out 
on the basis of these instruments (see Chapter 6) also focuses on these rights. 

It would theoretically be possible to research the entire width of rights that fall within 
the scope of CSR, but that would create difficulties when attempting to compare 
documents. While this study only covers those instruments that incorporate the labor 
rights from the ILO core conventions, it necessarily draws upon liability cases that 
concern violations of other rights than labor rights (such as the Shell Nigeria case, 
discussed extensively in Chapter 7). There is, therefore, a divergence, between the rights 
analyzed in the empirical part of the study and the theoretical liability part of the study 
(particularly liability in tort (specifically negligence)). It is recognized that in some 
instances, labor rights will have a different status under liability law than other human 
rights (for instance in cases concerned with the Alien Tort Statute). This discrepancy in 
scope between the empirical study and the theoretical study of liabilities is addressed in 
Chapters 6 and 8, by indicating how the findings from the empirical documents would 
translate to the broader study of liabilities for corporate social responsibility violations. 

Secondly, as indicated in section 2.4.1, in the United States, only Californian law was 
researched, partly because in many respects it provides a good representation of United 
States contract and liability law. Because I recognize that readers may be interested in 
the law of states other than California, I will, at times, point out where Californian law 
is not representative of the law of “the average of ” the United States. 

Thirdly, when contacting the companies that participated in this research, companies 
were only asked for those documents that served a (contractual, CSR) purpose in the 
relationship between the MNC and its supplier. I did not ask for – for instance – a copy 
of the standard employment agreement. This research also did not cover any aspects of 
competition law.

Furthermore, this research does not attempt to answer the question of why companies 
choose certain CSR measures.17 Nonetheless, since (as has been indicated in Chapter 2) 
legal rights do not operate in a vacuum, I have provided an overview of the insights 
from other relevant disciplines, such as from supply chain studies, business ethics and 
law and economics. When those insights are combined with the perspectives provided 
by this research, it is possible to shed light on the challenges that lie ahead in the field 
of socially responsible contracting and liabilities for multinational companies. It should 
be noted, however, that although I have a background in social sciences, I am by no 

17 For further reading on these topics, see inter alia: I. Mamic, ‘Managing Global Supply Chain: The Sports 
Footwear, Apparel and Retail Sectors’, 2005 Journal of Business Ethics 59, p. 81-100; A. Kolk & R.J.M. van 
Tulder, ‘Multinationality and Corporate Ethics: Codes of Conduct in the Sporting Goods Industry’, 
2001 Journal of International Business Studies 32, no. 2.
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means a scholar with much expertise in areas other than the law. While I will make 
some critical remarks in respect of insights from other fields, my research in those fields 
has primarily served to gain a better understanding of the way in which companies 
operate from a legal point of view. 

This research also does not venture into the question of the effectiveness of the CSR 
measures taken, in the sense of how effective such measures are in preventing CSR 
violations in the supply chain from occurring. This is an incredibly interesting question, 
which can be looked at from both a practical perspective (what effect does measure X have 
in preventing CSR violations?) and a theoretical perspective (how to measure which CSR 
measures are effective?). The latter perspective is represented by inter alia Scheltema18 
and Cafaggi and Renda.19 These scholars have researched what methodology should be 
used to evaluate the effectiveness of private regulatory organizations.20 Scheltema, for 
one, incorporates effectiveness perspectives from various social sciences and suggests 
that the more these viewpoints are incorporated, the better the effectiveness can be 
measured.21 This observation ties in with convictions of myself and other scholars that 
the field of law is but one small element in creating an effective web of incentives for 
the best possible CSR performance by MNCs and their suppliers. However interesting 
these questions are, I will not attempt to answer them and instead restrict myself to 
documenting the measures that MNCs actually take and the (legal) effects they have.

Finally, although Chapter 4 seeks to serve as an introduction to the questions of private 
international law that are commonly asked in cases such as the ones at hand, the focus 
of this research is on substantive law, rather than procedural law or private international 
law. The framework provided in Chapter 4 is by no means intended to be exhaustive. 
Other authors, such as Van der Heijden,22 Enneking23 and Meeran24 have studied these 
aspects in further depth.

2.7 Relevance of the research

This research contributes to the legal discipline by creating a comparative law analysis 
of binding and non-binding CSR measures and how these measures should be viewed 
within the framework of English, Dutch and United States law. Research into legal 
aspects of corporate social responsibility is in its infancy and much research has focused 
solely on either public law aspects or purely liability-related aspects. This research ties 
in aspects of contract law with liability law. As a result, greater legal certainty can be 
obtained for those legal scholars and practitioners working in the field of CSR. 

18 Scheltema 2010 and 2012.
19 Cafaggi & Renda 2014.
20 Cafaggi & Renda 2014.
21 Scheltema 2012.
22 Van der Heijden 2011.
23 Enneking 2012.
24 Meeran 2013.
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Furthermore, as observed in Chapter 3, governments of various states (including the 
Netherlands) are currently taking action to draw up legal or non-legal frameworks in 
respect of CSR. This research aims to clarify not just what the status quo is in respect 
of a number of MNCs in each jurisdiction, but also how these measures interplay with 
questions of the liability of the MNC for CSR violations in the supply chain. 

Not only will this research contribute to the field of (private) law, it is also of great 
practical and societal relevance. It may serve as a guideline for all companies that 
make use of an international supply chain (which will be most companies) and that are 
concerned (for whatever reason) about their impact on society and the environment. 

This research therefore not only fills a gap in the (scientific) literature but a (societal) 
need for MNCs. This research will evaluate the choices made by a variety of MNCs in 
respect of CSR policies and the contractual implementation of those policies throughout 
their supply chains. By assessing what consequences the measures taken by them have 
for their liability in case of possible human rights violations in their supply chains, 
MNCs will obtain an insight into the state of the art codes so that they can learn from 
one another. Through this research, MNCs will also get more expertise when it comes 
to risk evaluations concerning their own liability.

Finally, this book provides building ground for further scientific research. It is 
acknowledged that this research only provides a number of pieces to the puzzle 
that is corporate social responsibility; further research could be carried out into the 
interaction between codes of conduct, the duty of care and liability for corporate social 
responsibility violations in the supply chain in countries other than the Netherlands, 
England and California. 
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CSR and the supply chain: setting 
the stage and identifying issues3

3.1 Introduction

This chapter will investigate various factors that impact the current world in which 
MNCs operate. The first part will set the stage on which multinationals currently operate 
their supply chain. This “stage” has been influenced by the process of globalization 
(including deterritorialization and the globalization of communication). As a result 
of various factors, MNCs now face a regulatory gap when operating internationally. 
This part of the chapter will also discuss the rise of the corporate social responsibility 
movement and some legal aspects of CSR. 

The second part of the chapter will zoom in on the supply chains of MNCs. What are the 
stages in supply chain planning? What factors play a role in the location and organization 
of supply chain facilities? Furthermore, it will look at a sample supply chain to indicate 
what such a chain could look like. The conclusion of this second part will focus on how 
this information could be taken into account in this research.

3.2 Setting the stage

3.2.1 Introduction

Over the past few decades, the world in which companies operate has changed 
dramatically. Since the early 1990s, there has been a strong increase in the amount 
of companies that operate multinationally. At the end of the 1960s, only 7,000 
multinationals had been registered, expanding to over 30,000 in the early 1990s and to 
60,000 at the start of the new millennium.1 An important role in this respect has been 
played by globalization. 

The process of globalization encompasses many different aspects. One characteristic 
is the concept of deterritorialization: a political process that highlights the decreasing 
role of the state. Over the course of the last few decades, the importance of the borders 
of nation states for social, business and other relations and processes has decreased (a 
process also called deterritorialization). At the same time, it has also become easier for 
companies to operate outside of the borders of their own nation state. Kamminga points 

1 Van Tulder & Van der Zwart 2003, p. 43. 
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out that the process of the liberalization of trade and the deregulation and privatization 
of governmental functions has resulted in the transfer of power from governments to 
companies.2 

A second characteristic of globalization is a technological aspect: modern communication 
technology creates different ways of communicating with one another and enables 
people to keep in touch across the globe. This has enabled companies to change many of 
their processes: manufacturing, information technology and back-office operations can 
be outsourced and (parts of) production processes are moved to low-wage countries, 
while at the same time it is possible to maintain contact with those external parties 
working for the MNC. Simultaneously, the internet has increased transparency in 
respect of both public and private organizations. Not only can citizens read about the 
mistakes public officials make through sites such as Wikileaks, human rights abuses in 
the supply chains of MNCs are also easily exposed on the internet. NGOs make use of 
these possibilities by reporting on abusive conditions in the supply chains of MNCs.3 

These two factors combined create – what the Netherlands Socio-Economic Council 
refers to as – increased interconnectedness.4 As a result of globalization, markets 
have become more and more integrated and businesses increasingly operate across 
borders. Companies may export their products to countries around the world; they 
can import products from abroad or relocate part of their production process to lower-
wage countries.5 Companies located in low-wage countries, such as India, China and 
Bangladesh, increasingly produce for and supply to firms based in Europe and the United 
States. Furthermore, many developing countries have set up export processing zones.6 
In order to make those zones more attractive to foreign investors, labor regulation in 
supplier countries is generally less strict than in the home states of MNCs. While these 
developments have led to the creation of jobs in supplier countries, and may lead to 
better economic prospects for supply chain workers, companies also at times abuse their 
position of strong (economic) power. MNCs can take advantage of the weak points that 
each specific legal system offers, and at the same time they may carefully plan which 
suppliers to use and where and how each daughter company should be structured, so 
that the corporate veil is best utilized in order not to be held liable for any violations of 
the law.7 

These developments have led to criticism in the West, from so-called “anti-globalists” 
or “other-globalists” such as Naomi Klein in No Logo and Noreena Hertz in The 
Silent Takeover. As a result of globalization, they argue, power is surrendered to large 
corporations. The increased dominance of large corporations suppresses poorer nations.8 

2 In Hamers et al. 2005, p. 63. 
3 Bernstein & Greenwald 2009, p. 4. 
4 SER 2008, p. 30. 
5 See also SER 2008, p. 42.
6 EIRIS 2009, p. 17.
7 Kamminga in Hamers et al. 2005, p. 64. 
8 In 2000 there were only fourteen nation states that had a Gross Domestic Product that exceeded the 

turnover of the largest multinationals, such as Ford, Exxon or General Motors (Wall & Rees 2004, p. 25).
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Their economic power often far exceeds that of developing states, let alone their business 
partners in those states. As a result, it is argued, they are able to dictate the terms on 
which they operate in these countries. This can lead to undesirable consequences: 
through their daily operations, MNCs may damage the local environment or they may 
commit human rights abuses. So who governs the behavior of MNCs when they operate 
across borders? 

Globalization has not only intrinsically changed the way companies operate; it has also 
eroded the power of the nation state. States play a smaller role in governance, while 
“polycentric or dispersed regulation” is becoming more important.9 When it comes to 
corporations as actors in the international arena, the regulating of their (cross-national) 
behavior is complex. 

While companies are traditionally governed by the law of their corporate seat, their 
home states generally speaking do not have any legislative power or control when their 
corporate citizens operate across the borders of nation states as a result of the territoriality 
principle. Yet the main characteristic of multinational companies is that they operate 
across the borders of nation states. In such a case, the government of the country in 
which the multinational operates will have the legal authority to regulate the behavior 
of the multinational. However, such a government may lack the expertise or resources to 
regulate adequately.10 Local governments may also be torn between conflicting interests: 
for their economy, they may depend on the investments of these foreign companies. 
These states can lose popularity with foreign investors if their government reproaches 
the investors for their behavior, which could in turn have a detrimental effect on the 
local economy of the host country. 

Furthermore, the “race to the bottom” may play a role. Globalization has enabled 
companies to open offices and production facilities pretty much wherever they want. 
Since they have a wide range of possible locations to choose from, they may choose 
the one that is most favorable: not only in terms of cost, but also in terms of a lower 
level of regulation. Countries looking for foreign investment will therefore attempt to 
make their state the most favorable to investment by keeping environmental and social 
regulation lenient.11 

As a result, regulating the behavior of companies operating across the borders of nation 
states is complex. While home states may have the willpower to regulate the behavior 
of MNCs, they do not have the legal capacity to do so. And while host states may 
technically be able to regulate such behavior, they may be lacking in willpower (because 
of conflicting interest), manpower or organizational structure. Thus the behavior of 
MNCs is often not (effectively) regulated. What remains is a regulatory gap in which 
multinationals operate. As Cafaggi puts it: “the frameworks used in the context of 

9 Sutherland in Faure & Van der Walt 2010, p. 258.
10 Vandenbergh 2007, p. 919.
11 See, inter alia, Stewart 1993. 
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nation states cannot be fully employed when examining the transnational and the global 
dimension”.12

The combination of these factors has led to a situation where Western multinationals 
make use of global supply chains in order to provide their goods and services to the 
public. These global supply chains are often not regulated by public law. At the same 
time, information processes have changed as a result of globalization. Media and the 
widespread access to the internet have made it possible for NGOs as well as ordinary 
citizens to provide the world with confidential and often sensitive information on the 
behavior of companies. If things go wrong, the world could know about it within a 
matter of minutes. And as has been shown by the examples of Shell’s oil spills in Nigeria 
and the heavy metal pollution in Apple’s iPhone factories, things do go wrong in the 
international operations of MNCs. MNCs are held accountable (and – to a lesser 
extent – liable) for these wrongdoings. As Crane and Matten suggest, companies are 
faced with the concept of an extended chain of responsibility.13 The argument that a 
firm is not responsible for its operations further down its supply chain is no longer 
accepted. MNCs themselves now take action on their own in order to prevent human 
rights violations and other issues from occurring. These private initiatives are often 
brought together under the umbrella term of corporate social responsibility (“CSR”). 
But what does this term mean and how should the concept of CSR be viewed from a 
legal perspective?

3.2.2 The rise of corporate social responsibility

Corporate social responsibility or CSR refers to the responsibility that companies have 
with regard to society. It means that rather than solely having a responsibility to generate 
profit (as argued by Milton Friedman14) they also have a responsibility towards society. 
In other words: companies should do no harm. 

Various theories on the rise and origins of CSR exist. It is sometimes argued that its 
earliest origins lie in the large-scale charity of wealthy entrepreneurs in the early 1900s, 
moving into the “modern age of CSR” in the 1950s and 1960s; starting with charity and 
securing labor force in a combination of societal and private interests.15 Most of the 
moral and theoretical foundations in support of CSR have nevertheless been developed 
over the last few decades. 

Carroll first created a four-part model of CSR in 1979,16 which he refined in 1991,17 
consisting of the following four responsibilities: economic, legal, ethical and 
philanthropic. If “true” social responsibility is to be attained, all four levels are to be 
met. He defines corporate social responsibility as “[encompassing] the economic, legal, 

12 Cafaggi 2010, p. 2.
13 Crane & Matten 2004, p. 328.
14 Friedman 1970.
15 Kolk 2003, p. 11; Rudolph, in Mullerat & Brennan 2005, p. 366.
16 Carroll 1979.
17 Carroll 1991.
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ethical and philanthropic expectations placed on organizations by society at a given 
point in time”. The fact that the content of CSR may change along with societal notions 
makes it a fluid definition. The economic responsibility highlights the company’s 
responsibility towards its shareholders; the legal responsibility refers to the fact that the 
company must obey the law. The ethical responsibility means that the company must do 
what is right and its philanthropic responsibility covers aspects such as the making of 
charitable donations. This last aspect is merely desired but is not expected or required. 

This definition creates a useful overview of the various demands that companies face. 
In my opinion, it nevertheless also incorporates aspects that are superfluous; after 
all, one does not need the concept of corporate social responsibility in order to argue 
that companies must comply with the law. Furthermore, the economic responsibility, 
which lies at the bottom of Carroll’s pyramid model, is one that is not even disputed by 
opponents of CSR. This definition, therefore, includes some unnecessary components 
and is somewhat imprecise. 

Another popular theory of CSR is the one coined by Freer Spreckley in 1981, who 
coined the “triple P-bottom line” (the Ps referring to People, Planet and Profit) in 
relation to the performance management in – what he termed – social companies.18 The 
first aspect relates to the company’s social impact, of its employees and the society and 
communities in which it operates. The second relates to its environmental impact. The 
last aspect relates not only to the profit the company must make for its shareholders but 
also for any economic wealth it generates for the community in which it operates. 

What exact topics CSR covers or should cover is not set in stone. Generally speaking, 
however, it can cover a wide range of themes, ranging from the prevention or limitation 
of harm to the environment (both in the short and long term), social, labor and human 
rights and the creation of jobs. In the words of the European Commission: measures 
that “contribute to a better society and a cleaner environment”.19

This concept of CSR as encompassing the triple P is currently widely accepted among 
academics and companies alike. Yet none of the definitions and concepts described 
include the “how”: how should CSR policies be formed or carried out? This is something 
that most companies incorporating CSR perspectives discovered for themselves along 
the way. 

While in the early days of CSR companies did not concern themselves with written 
policies, over the past few decades codes of conduct (“COC”) have taken off.20 In the 
1970s there was a first wave of COCs, which then originated mostly from international 
organizations such as the OECD and the ILO. Two decades later, NGOs and international 
organizations called for action in response to the trade liberalization of the 1980s and the 
corresponding move of MNCs to developing countries. Sample codes were drawn up by 

18 Spreckley 1981.
19 European Commission, Corporate Social Responsibility: Encouraging best behaviour, 15 June 2006, at: 

http://ec.europa.eu/enterprise/library/ee_online/art11_en.htm.
20 Kolk & Van Tulder 2002, p. 2.
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NGOs and some multinationals created their – first – own codes. Currently, most stock 
exchange-listed MNCs in Western countries adhere to some kind of code of conduct; 
COCs are therefore an important source of information when it comes to the what and 
how of regulating CSR. But do companies even have an obligation to undertake CSR? 
Why would any company undertake CSR measures if it is not obligated to do so?

3.2.3 Why CSR?

An important theory contributing to the rise of CSR and its support among companies 
is the stakeholder theory, which argues that organizations have responsibilities toward 
their various stakeholders.21 These stakeholders are groups or individuals that have a 
legitimate interest in the organization and include not only the business and supply 
partners of the company, but also – inter alia – the government, customers, employees 
and the communities in which the company operates. Until the 1980s, the predominant 
theory on the responsibilities of a company was the shareholder theory proposed by 
Milton Friedman. In the words of his famous 1970 article: “the social responsibility of 
business is to increase its profits”.22 He argued that companies should primarily be run 
in the interests of their owners, i.e. the shareholders. The stakeholder theory only started 
to gain traction in the last decades of the 20th century and is currently widely supported, 
especially in Europe. 

However, both of these theories are nothing more than that: normative theories. They do 
not constitute a legal basis obligating companies to undertake CSR. Is there even such a 
basis? After all, CSR not only concerns compliance with the law but also measures that go 
above the law. In the literature, it is generally accepted that there is no legal obligation to 
undertake CSR. In the Netherlands, the government position is that CSR is voluntary.23 
In the United Kingdom, the government reviewed company law in the 1990s and chose 
to keep CSR a voluntary matter.24 The European Commission has also expressed its 
conviction that CSR should be a voluntary initiative. Nevertheless, in the countries 
covered by this study, CSR has been encouraged through various types of legislation. 
In the UK, for instance, pension funds have been required since July 2000 to disclose 
whether they take into account social, environmental and ethical considerations. As a 
result, pension funds increasingly take the CSR policies of the companies they invest 
in into account.25 Similar measures have been taken in the Netherlands and the United 
States.26, 27

21 First coined in the 1960s, and mainly developed by Freeman, 1984. 
22 Friedman 1970.
23 Speech by F. Heemskerk, in Lambooy 2010, p. 13. 
24 See McBarnet 2009, p. 31. 
25 McBarnet 2009, p. 32. 
26 In the Netherlands, the corporate governance code (“Code Frijns”), which applies to listed companies 

and with which code companies are to either comply or explain their non-compliance, prescribes that 
companies are to take into account their stakeholders and include CSR issues. In the United States, legal 
developments over the past decades include the Foreign Corrupt Practices Act, the Sarbanes Oxley Act 
and the more recent Conflict Minerals Act, all of which also address CSR issues. 

27 See section 2.2.4 for more on the current (semi-)legal status of CSR. 
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All in all, there are widely held normative theories on why companies should engage 
in CSR and governments have taken legislative measures in order to encourage CSR. 
But do companies actually engage in CSR because they feel morally obliged or legally 
compelled to de so, or could other factors be at play? CSR skeptics have argued that most 
companies only undertake CSR measures in order to “green-wash” their image: in other 
words, they only do this to improve their social and environmental image with their 
customers or the wider public. Rather than a force of moral change, CSR would then 
amount to window-dressing. Companies, it is argued, only undertake CSR because they 
are afraid of reputational damage. The director of the Socio-Economic Council (Sociaal 
Economische Raad) has claimed that CSR is not something that is to be enforced by law, 
but that the reputation mechanism is the driving force.28 Reputation, he claimed, is so 
important that it will drive companies to act properly.

Extensive research with regard to CSR and the reputation mechanism has been carried 
out.29 But is this claim supported by empirical evidence? And if so, how does the 
reputation mechanism work, and when is it most effective?

Reputational damage is incredibly hard to measure and evidence that incidents in the 
CSR sphere influence the company’s reputation is somewhat thin. Van Tulder and Van 
der Zwart indicate that the damage to a company’s reputation depends on a number 
of factors.30 Corporate branders (of which the company name is also the company’s 
brand, such as Nike and PepsiCo) are more susceptible to reputational damage in the 
consumer arena. Companies that only operate in the business-to-business segment are 
less susceptible to reputational damage and operating on the basis of separate business-
to-business (“b2b”) and business-to-consumer (“b2c”) business units also makes 
companies less susceptible to reputational damage. Furthermore, companies that build 
their branding strategy on the basis of a certain lifestyle and image are more susceptible 
to reputational damage. The reputation mechanism is weakest – inter alia – with regard 
to its effects on the employment market and in the case of image companies with low 
prices. Yet many companies that do not operate on the consumer market or that focus 
on low prices may also have strong CSR policies. 

More importantly: the question of why companies undertake CSR is not too relevant 
for this research. After all, most companies have currently accepted the notion that they 
must maintain a certain degree of corporate social responsibility, for whichever reason: 
whether it is because the public expects them to do so, whether they feel compelled 
by the stakeholder theory, or whether they expect legislation to that effect and already 
want to take measures. As a result, most companies have taken CSR measures, in the 
form of policies, codes of conduct, et cetera. For the answer to the question of what CSR 
measures in the supply chain look like and what legal (contractual and extra-contractual) 
consequences these measures have, the question of why is simply not relevant. 

28 Interview in Volkskrant, 14 February 2001, in: Van Tulder & Van der Zwart 2003, p. 13. 
29 See, inter alia, Van Tulder & Van der Zwart, 2003 and Van Erp, 2008. 
30 Van Tulder & Van der Zwart 2003, p. 306.
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Regulating corporate social responsibility
It has been argued that through corporate social responsibility, firms take on tasks 
that aim to regulate topics traditionally regulated not by private actors but by public 
authorities. These topics are conventionally governed by public law and some argue 
that only public authorities should and can effectively regulate behavior that could have 
an effect on basic human rights. However, as has been argued supra, the transnational 
character of the operations of MNCs means that public law is ineffective in regulating 
this behavior. Furthermore, companies already take CSR matters into their own hands 
and take private law initiatives such as CSR contracts, codes of conduct and general 
terms and conditions. 

Various authors argue that private law is in fact preferable over public law in regulating 
CSR. Vandenbergh argues that lax national and international regulation in MNCs’ 
home states, combined with host states that offer little protection, result in a private 
contracting regime that is in fact preferable to the (public law) alternatives.31 Cafaggi, 
too, argues that private regulation complements rather than substitutes for “public 
regulation at the transnational level in relation to standard setting, monitoring and 
enforcement”.32 It therefore may not be a matter of choosing either public or private law, 
but using the strengths of each system. Moreover, private law initiatives regulating CSR 
to some extent may have already taken over some of the functions that traditionally 
belong to public law. 

This phenomenon is called the “Wal-Mart Effect” and the term describes the effect 
that more than half of the largest firms in eight retail and industrial sectors impose 
requirements on their domestic and foreign suppliers.33 Once these MNCs take on 
regulation through private contracting, they form “networks of private contracts [which] 
form an integral part of the emerging global […] governance regime”.34 Such networks 
of private contracts may consist of contracts between importing and exporting firms. 
In the case of Wal-Mart, its “Standards for Suppliers” lie at the basis of all these private 
contracts. 

These networks have been created in response to the regulatory gap described above: 
where countries are unwilling or unable to regulate the behavior of multinationals, and 
multinationals are held accountable for issues in their supply chain, private governance 
steps in. A system like this is based on private law making and is “both voluntary and 
self-aware; only the continued benefits of participation keep the actors from exiting”.35 
Such a system supports CSR and may effectively fill the regulatory gap.

In conclusion, the public/private law debate need not be seen as an either/or debate. 
Van Driel has argued that public law, such as national legislation, and private initiatives 

31 Vandenbergh 2007. 
32 Cafaggi 2010a. 
33 See, inter alia, Vandenbergh 2007 and Catá Backer 2007. 
34 Vandenbergh 2007, p. 915.
35 Catá Backer 2007, p. 10. 
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such as codes of conduct need not be seen as the diametrically opposite of one another, 
except if one only looks at the source or creator of the rules.36 Furthermore, public and 
private regulation may complement one another rather than exclude one another. As a 
result, the distinction between private and public law is becoming increasingly blurred. 
Lawmaking in the arena of CSR is mostly undertaken by private actors rather than 
public actors: MNCs increasingly rely on self-regulation, soft law and codes of conduct. 

This conclusion has been supported by the business and human rights framework 
drafted by United Nations Special Representative for Business & Human Rights, 
John Ruggie. Ruggie, a Professor of international affairs at Harvard, was mandated 
by the UN to develop a framework in order to bring the business and human rights 
agenda forward. The framework, entitled “Protect, Respect and Remedy” (the “Ruggie 
framework”), describes the obligations that businesses have with regard to human 
rights. This framework was developed by Ruggie and was unanimously adopted by the 
UN General Assembly in 2011.

The Ruggie framework consists of three central pillars. First of all, the state has its own 
duty to respect, protect and fulfil human rights and fundamental freedoms. This means 
that the state must protect against human rights abuses, including those by companies. 
This duty is critical since it lies at the core of the regime and encompasses “appropriate 
steps to prevent, investigate, punish and redress [human rights] abuse through effective 
policies, legislation, regulations and adjudication”.37 The first of the three pillars of the 
framework mainly covers public law measures; nevertheless, this principle also includes 
aspects of accountability, legal certainty and procedural and legal transparency, all of 
which could also apply to private law.38 

Secondly, there is the corporate responsibility to respect human rights. The burden of 
this responsibility lies with private actors, i.e. companies, and it encompasses society’s 
expectation that businesses must act with due diligence in order to avoid violating 
human rights. Furthermore, they are under a duty to deal with any issues that may 
nevertheless arise. 

The final part of this system is the need for more effective access to remedies in case 
rights and obligations have been breached. This part is important in order to effectively 
deal with abuse that has taken place despite all efforts to the contrary and includes both 
judicial and non-judicial measures. This last part sees to the responsibilities of both 
public and private actors in offering redress to victims of human rights.

The Ruggie framework thereby sets out the responsibilities that – inter alia – businesses 
have with regard to their operations and human rights. They are to respect human 
rights, acting with due diligence and dealing with any problems that may arise. In the 
wake of the adoption of the Ruggie framework, many companies and NGOs have taken 

36 Van Driel 1989, p. 131.
37 Ruggie 2011, p. 6. 
38 Ruggie 2011, p. 7.
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measures to address human rights and incorporate the Ruggie framework in their 
policies and codes of conduct. The Ruggie framework was, by and large, received in a 
positive manner and many governments and organizations have used and referred to 
this framework.39 The (legal) status of the framework is nonetheless unclear in the three 
jurisdictions studied. It is still to be seen whether this framework will, in fact, serve as 
a method of establishing the duty of care of MNCs but, to date, it has not been used as 
such in any liability proceedings.

3.2.4 CSR: the current ((semi-)legal) status

So what is the position of CSR and the law in 2014? How should CSR be framed in 
terms of the law? It is clear that CSR is no longer completely voluntary. A number of 
jurisdictions have some form of legislation or regulation that requires MNCs to provide 
an insight into the way in which they structure their CSR policies. The Californian 
Transparency in Supply Chains Act (discussed in Chapter 5) requires companies selling 
to consumers in California to report on the measures they take to – inter alia – prevent 
slavery in their supply chains; the Dutch Corporate Governance Code requires stock 
exchange-listed companies to incorporate sustainability questions into their annual 
reports, to name a few examples, and most recently, the UK government has announced 
that it will incorporate transparency and reporting requirements for companies within 
the framework of its Modern Slavery Act, similar to the requirements in respect of 
conflict minerals under the Dodd Frank Act and the Californian Transparency in 
Supply Chains Act.40

However, the tendency seems to be that most governments do not want to provide clear 
guidelines in terms of what the CSR policy of a company should look like or where 
the legal responsibility of an MNC in respect of its supply chain lies. Although the 
governments of all of the jurisdictions studied within the framework of this research 
have taken action to draft “national action plans” in terms of CSR, the results of such 
initiatives are somewhat hesitant. All emphasize that they do not see a role for the 
government in legislating how MNCs should devise their CSR policies.41 The Dutch 
government, for example, sees its role as mainly “facilitating discussion” that should 
eventually result in (binding or non-binding) covenants between businesses and civil 
society, rather than as setting out what can be expected from businesses.42 As a result, 
large differences remain concerning which measures companies should take to govern 
CSR performance in their supply chains, as shall be seen in Chapter 6. 

39 See the list of applications of the Ruggie framework as compiled by Ruggie’s team in June 2011, 
Applications of the U.N. “Protect, Respect and Remedy” Framework, available at http://business-human 
rights.org/sites/default/files/media/ documents/applications-of-framework-jun-2011.pdf.

40 See, inter alia, news messages from NGO CORE, at http://corporate-responsibility.org/msb-campaign/. 
At the moment when this research was completed, the scope of these transparency requirements was 
not yet made public. 

41 Although it should be noted that the Dutch government’s Research and Documentation Centre, 
WODC, is expected to investigate to what extent it would be desirable to provide a legal foundation for 
the duty of care of MNCs.

42 See, for instance, Letter from the Minister of Foreign Trade and Development Cooperation to the 
House of Representatives, 14 November 2014, 26 485, no. 196. 
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3.2.5 Conclusion

In conclusion, over the past decades the way in which companies operate has changed 
quite radically. Companies frequently operate across borders in host states with little 
legislative control. They may commit human rights violations. At the same time, society 
has become much more transparent.

These factors have all contributed to the rise of CSR, and over the past decades a strong 
foundation – both in theory and in practice – has been built supporting it. While there 
is no formal legal obligation to do so, CSR is encouraged by states and most MNCs 
currently undertake measures in support of CSR. 

So how does this relate to the supply chain of companies? It is clear that companies 
operate across borders and outsource (parts of) their supply chain, but what do these 
supply chains look like in theory and in practice?

3.3 The supply chain

3.3.1 Introduction

I have illustrated that forces of globalization have altered the way in which multinationals 
operate. MNCs now move (parts of) their supply chain to low-cost countries. Since this 
research will focus on how MNCs (attempt to) manage CSR aspects of their supply 
chain, it is necessary to gain some insight into the strategic and the practical side of 
the supply chain. What factors play a role when deciding to outsource production 
facilities to suppliers in developing countries? Do MNCs have various types of suppliers 
for various types of products? These factors may play a role in the structuring of the 
suppliers’ contractual control, as we will see in Chapter 4. 

The following sections will provide some theoretical background to supply chain theory, 
after which a short case study will be presented. This case study serves to provide the 
reader with an idea of what supply chains in an industry can currently look like and 
which factors may play a role in relocating a company’s supply chain. As we have seen 
in the first part of this chapter, the (re)location of a company’s supply chain may have 
impacts on the risks it faces with regard to CSR. After all, if the legislative gap is greater 
(because the host state is a weak regulator), the risk of human rights violations may be 
greater. In the final part of this section, I will discuss where CSR strategy comes into play 
in the supply chain and I will make some remarks on legal relationships in the supply 
chain.

3.3.2 Supply chain strategy theory

Any type of supply chain is operated on the basis of a certain type of strategy that is set 
out by the company. This strategy usually consists of three phases; the first phase relates 
to the longest term, the third to the near future; as a result, planning in each phase 
becomes increasingly concrete and more operational. 



Contractual control in the supply chain

36

The first part of any such strategy consists of designing the supply chain. This includes 
planning where production and warehouse facilities will be located, where products 
will be stored. Decisions relating to design generally have an impact over multiple 
years and can be expensive to alter at short notice. Once the supply chain has been 
designed, the second phase is entered into, which consists of the actual planning of the 
supply chain. These decisions relate to short-term operations (for instance, planning for 
the year ahead) and concern matters such as commercial, operational and marketing 
promotions. In this phase, issues such as uncertainty in demand, exchange rates and 
competition must be taken into account. The third and final decision phase consists of 
supply chain operation: the company takes into account a weekly or daily time horizon 
and makes decisions regarding individual customer orders. 

Most supply chain facility decisions must be made in the design phase. These include 
the location of manufacturing, storage or transportation-related facilities as well as the 
allocation of capacity and roles to each facility.43 

Various factors impact a company’s decision on where to locate its facilities. First of all, 
there are strategic factors: depending on a firm’s strategy, in the case of global supply 
chain networks it has been argued that companies can best work with various facilities 
in different countries playing different roles.44 The Nike case study infra will demonstrate 
this. Secondly, macroeconomic factors may play a role. These may include tariffs and 
tax incentives, as well as free trade zones that developing countries may create. All 
play a role in a country’s attractiveness for investment.45 A third relevant factor is the 
political one: the more politically stable (with a clear legal infrastructure and rules of 
commerce), the more attractive a country becomes as a potential production location. 
Fourthly, there is the location’s infrastructure to consider. If the infrastructure in place is 
not good, a location becomes unsuitable. Finally, financial aspects play a role, including 
costs related to logistics, operating and facilities, and employee wages. 

These factors combined will impact an MNC’s decision to choose a production location. 
If low production costs are the most important to an MNC, it may choose to accept an 
instable political and legal system. If, on the other hand, the products it produces are 
strictly regulated for safety, it may feel more comfortable with a supply partner in a 
country with a clear legal infrastructure, even though production costs may be higher. 

Furthermore, in order to strategically source, the company should differentiate between 
various products and services sourced, so that the most time and effort is spent on 
items that have the highest priority and are strategically most important.46 The strategic 
sourcing model provides a framework in order to obtain this goal.47 On the basis of the 
strategic sourcing model, MNCs should enter into a strategic partnership with supply 

43 Chopra & Meindl 2001, p. 303. 
44 Chopra & Meindl 2001, p. 305.
45 See further Chopra & Meindl 2001, p. 308. 
46 Owens et al. in Gattorna 1998, p. 287. 
47 For further information on the strategic sourcing model, see: Owens et al. in Gattorna 1998, p. 287. 
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partners that produce high volumes of strategically important products, as opposed to 
incidental orders for products that can be supplied by many possible supply partners.

3.3.3 Case study supply chain: Nike

The following example of the sporting goods company Nike illustrates how global 
supply chains have evolved over the past few decades. Furthermore, it highlights some 
of the reasons MNCs may have in choosing a specific supply chain design and their 
motivations for changing the location of their production facilities. 

The supply chain of Nike has changed dramatically over the past few decades. Nike 
was founded in 1964. In the 1980s, the athletic shoe market expanded dramatically 
and Nike grew as a result. In the United States, wholesale revenues of athletic footwear 
tripled between 1980 and 1990.48 In 1980, Nike had a 50% market share. The amount of 
shoe styles also grew exponentially: by 1989, Nike produced 900 different styles of 300 
models. 

This meant that the company that started out producing only one type of shoe 
when it started operating in 1964 had to alter its supply chain considerably in order 
to accommodate its new requirements. In the early days of its expansion – from 
approximately 1976 until 1984 – Nike needed to produce more pairs of shoes than 
ever before and it needed to produce them at lower costs. In the early days, the bulk of 
sneakers produced were produced in and imported from Japan. When labor costs began 
to rise in Japan, Nike began scouting for alternative production locations in order to 
keep retail prices low. The main production bases were located in Korea and Taiwan and 
Nike began to distinguish between different types of suppliers: (i) developed partners, 
which form the upper tier of suppliers and which make the most advanced products, 
(ii) volume producers, which produce specific types of products at great quantities, and 
(iii) developing sources, which have very low labor costs and which Nike takes on in 
order to teach them and help them grow as producers.49 

Having a large supplier base with different types of suppliers allows Nike to have 
flexibility in case of social or economic changes that impact production costs. As a result, 
when labor costs rose in Japan, Nike could switch production to Korea and Taiwan; 
when production costs in those countries rose, Nike could switch less technologically 
advanced segments of its production to China. 

In the mid-1980s, changes occurred in the firm’s marketing and distribution strategies: 
other consumers were targeted (rather than only runners, customers now included 
yuppies but also inner-city youths) and new products such as Nike Air were introduced. 
This led to changes in Nike’s production channels: production was located in countries 
like China, Indonesia and Thailand in order to obtain cost advantages.50 This mostly 

48 Korzeniewicz 2008, p. 166. 
49 Donaghu & Barff 1990. 
50 Korzeniewicz 2008, p. 170.
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concerned less technologically advanced products; the introduction of the Nike Air 
technology was not only innovative but the production process was also secretive and 
expensive. As a result, Nike chose its more experienced supply partners with whom 
they had worked previously, in South Korea. They were able to produce in a quicker and 
more accurate way, with better quality. 

This is a continuous process, one that did not stop in the mid-1980s. As production 
costs rise, Nike moves its facilities to peripheral areas, while maintaining its first-tier 
producers in higher-cost countries, who have the most knowledge and expertise and 
produce the most innovative products. Currently, all but 1 percent of the millions of 
shoes Nike makes annually are produced in Asia.51

This small case study shows that Nike works with various types of suppliers, each 
producing different kinds of products. The less technologically advanced products are 
produced in lower-wage countries. Generally speaking, these countries also have a 
weaker legal regime; the risk of human rights violations may therefore be higher than 
in more developed countries such as Japan. Nike is not unique in utilizing different 
categories of suppliers for different products; many of the companies interviewed 
indicated that they used a similar selection process for suppliers. 

3.3.4 Supply chain contracting and CSR

As the Nike case study shows, most MNCs work with suppliers in different countries. 
A country’s political and legal regime, as well as its socio-economic circumstances may 
all impact the risk of human rights violations occurring. It is possible that MNCs that 
work with more than one type of supplier also work with more than one type of legal, 
contractual document; that countries with a higher risk of human rights violations are 
subject to other, stricter contractual control.52 

In general, the following should be noted. Depending on the nature of the relationship 
between the MNC and its supplier, contracts and other legal documents may be drafted 
in a certain manner. Companies may have one type of supplier with whom they work 
for the duration of only one production cycle (incidental supply partners) and those 
with whom they enter into a partnership. Crane and Matten illustrate that “firms appear 
to be moving away from their traditional adversarial relationships with suppliers, […] 
to be replaced by more partnership-based approaches which emphasize long-term 
relationship with a few core supply firms”.53

Furthermore, the allocation of power in the relationship may determine the type and 
content of legal documentation. If buyer and supplier consider one another as equal 
partners and base their relationship on trust (taking an interest in the other’s welfare), 

51 Korzeniewicz 2008, p. 166. 
52 Some of the companies interviewed within the framework of this research made similar observations; 

because these questions do not lie at the heart of the research, I will not elaborate upon these observations 
but they could provide for interesting further research.

53 Crane & Matten 2004, p. 307. 
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this will generally improve performance. Supply partners will be more likely to share 
information in the supply chain which will enable better production coordination.54 If, 
on the other hand, the relationship is based on power, the stronger party will dictate 
its view. In such a relationship, each supply partner will try to maximize its own profit, 
often at the expense of another. Furthermore, as Chopra and Meindl note, “when a 
stage of a supply chain systematically exploits power advantage, other stages seek ways 
to resist”.55 If this type of relationship is translated to the CSR sphere, this would lead to 
CSR codes that have been dictated by the MNC while it may not even be attainable to 
reach the norms set out in the code. 

One part of creating a trust-based relationship lies in creating effective contracts. 
Contracts should be created that allow for trust to govern certain parts of the relationship 
that have not been regulated in the contract. As a result, Chopra and Meindl conclude, 
“contracts that evolve over time are likely to be much more effective than contracts that 
are completely defined at the beginning of the partnership.”56 Furthermore, effective 
conflict resolution mechanisms should be included in the contract in order to strengthen 
the supply chain relationship. 

We can conclude that the supply chain itself, but also the relationships between the 
MNC and the supplier have changed over the past decades. Millington indicates that 
where in the past MNCs would merely buy, they now proactively manage supply 
chains.57 More often, MNCs enter into long-term commitments and close relationships 
with their suppliers.

3.3.5 CSR in the supply chain

While CSR may be voluntary in nature, it is not entirely non-committal. The same holds 
true for CSR in the supply chain. It is a fairly widely accepted point of view that MNCs 
should no longer simply be held accountable for preventing wrongdoings of their own 
company, but rather that they also have a (limited) responsibility with regard to their 
business partners, including supply partners. 

While it does not have the same status as national or international legislation, Ruggie’s 
framework is widely recognized by companies as providing an indication of what society 
may expect from companies in terms of CSR. Ruggie’s report has quite a few implications 
for obligations with regard to CSR in the supply chain. According to Ruggie, companies 
are under an obligation to prevent or mitigate human rights violations in their supply 
chain as well. Businesses are to “identify and assess any […] human rights impacts with 
which they may be involved either through their own activities or as a result of their 
business relationships”.58

54 Note the relevance of this observation for the CSR approach of the MNC and the supplier treating one 
another as partners, advocated by most NGOs. This notion is elaborated upon in Chapter 9. 

55 Chopra & Meindl 2001, p. 375.
56 Chopra & Meindl 2001, p. 378.
57 In: Crane 2008, p. 365. 
58 Ruggie 2011, p. 17. 
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Ruggie’s report states that MNCs are to have a policy commitment that stipulates 
the business’ human rights expectations of, among others, business partners and 
other parties directly linked to its business; this policy is to be communicated to its 
business partners. Policies and processes of companies should be appropriate to their 
size and circumstances and include a human rights policy, a due diligence process and 
remediation processes for human rights violations. 

Furthermore, prior to contracting, businesses should carry out due diligence before 
contracting with their supply partners and demand that their supply partners sign their 
code of conduct. Businesses are to carry out human rights due diligence in order to assess 
their potential human rights impact and ways in which to address this impact. Such a 
process should consist of four elements: a human rights policy being in place, an impact 
assessment, integrating values into the corporate culture and management systems and 
tracking and reporting on performance.59 This should be an ongoing process and if it is 
not possible to carry out due diligence with regard to all value chains, companies should 
focus on those with the highest risk. 

According to Ruggie, therefore, companies are to take on some responsibilities with 
regard to CSR in the supply chain. Many companies feel the demand from society and 
NGOs, which is reflected in their CSR policies: nowadays, these often include supply 
chain issues. In the Netherlands, 60% of the largest companies researched in the 2010 
Transparency Benchmark addressed supply chain issues in some way or another in their 
CSR policy.60

These numbers illustrate that many companies seem to accept Ruggie’s notion that a 
policy on human rights which also addresses the supply chain is therefore one of the 
basic requirements that MNCs should meet. There is currently no strict liability for 
MNCs which engage with suppliers in low-wage countries, although, from time to 
time, politicians have called for further responsibilities. In the Netherlands, such a call 
came from Parliament in 2007, when it requested the SER to advise on the necessity of 
legislation on supply chain responsibility. The Labor Party (PvdA) had proposed an Act 
on the Transparency of Product Chains (Wet Openbaarheid Ketens61). The European 
Parliament, as well, has called for legislation that would create strict liability for any 
MNC that included child labor in its supply chain, regardless of where this child labor 
would take place. For the moment, no such legislation exists, although legislative 
proposals are, again, in the making.62 At the time of the conclusion of this research, 
the only legal requirements that have actually been realized in respect of CSR in the 
supply chain relate to transparency. The prime example is to be found in the Californian 

59 UN report by Ruggie 2008 A/HRC/8/5, par. 56-64. 
60 Transparantiebenchmark 2010:30.
61 See: www.ketens-netwerken.nl/resources/uploads/files/documenten/WetOpenbaarheidvanproductieen 

Ketens.pdf.
62 The Proposal for an Act to forbid products made with child labor (Initiatiefnota van het lid Van Laar 

over het verbieden van producten gerelateerd aan kinderarbeid, Kamerstukken II 2013/2014, 33 963 nr. 2) 
does not call for strict liability, although it does seek to forbid products made with child labor; the exact 
extent and reach of the proposal is not yet clear. 
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Transparency in Supply Chains Act, which is discussed in further detail in Chapter 5, 
although the UK government has announced that it will also incorporate transparency 
requirements for companies in its Modern Slavery Act.63

In conclusion, while no legislation on CSR in the supply chain exists, it is widely accepted 
that companies have a certain extent of responsibility with regard to their supply chain. 
The extent of this responsibility is not yet clear, however. Businesses and researchers have 
pointed out that most supply chains consist of more than one layer. Furthermore, supply 
chains are often not linear but rather constitute supply networks, whereby suppliers are 
buyers at the same time. As the amount of layers increases, the amount of supply chain 
partners that could potentially be monitored expands exponentially. 

Thorsen and Jeppesen studied 16 Danish and non-Danish “buyer companies” and 
concluded that, on average, each company has around 1700 first tier core suppliers. The 
amount of non-core suppliers (those suppliers that are not of strategic importance to 
the company) can be five to ten times higher, ranging from 8,500 to 17,000 non-core 
suppliers.64 Each further tier adds a substantial amount of sub-suppliers. The Philips 
annual sustainability report indicates that they have mapped their supply chain in some 
respect to up to 8 tiers, with “approximately 10,000 product and component suppliers 
and 30,000 service providers” in the first tier.65 

Because there is little (or in some jurisdictions: no) legislation on the legal responsibility 
of MNCs in respect of their supply chains, where this responsibility lies and how far it 
reaches is not clear. In Chapter 7, it will be investigated if this legal status for MNCs can 
be clarified by case law. 

3.4 Conclusion

I have illustrated that multinationals often have a broad supplier base that they can 
source from. Depending on the nature of their product, they may choose one country 
over another and switch to yet another over time. Furthermore, the supplier base of most 
multinationals consists of various types of supply partners with whom different types 
of contracts may be concluded. Generally speaking, the notion that supply chain issues 
should be addressed in a CSR policy has also become accepted and many companies do 
incorporate such issues in their policies, although the exact extent of this responsibility 
is not yet clear. 

Furthermore, the question whether and if so, how, these CSR issues in the supply chain 
are incorporated in contractual documents has not yet been answered. Moreover, it is 
not clear what the legal consequences of these choices are in terms of both tort and 

63 Note, also, the proposed transparency requirements in the British Modern Slavery Act, discussed supra.
64 Thorsen & Jeppesen 2011, p. 28. 
65 Philips Integrated Annual Report 2013, section on Supplier Indicators; found at: www.annualreport2013.

philips.com/.
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contract law. This research will focus on these issues. The next chapter will set out which 
questions will be addressed and how these questions will be approached.
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4 Private international law

4.1  Introduction

First, some aspects of private international law must be discussed. The nature of the 
contracts and conflicts at hand is inherently international, and while MNCs may want 
their own law to be applied to the matter at hand, this may not always be the case. 

Most attempts to hold multinational companies liable for human rights violations in 
their supply chains have been undertaken in the home states of multinationals, due to 
limitations in access to justice in the state in which the victims reside and/or human 
rights violations have taken place. Such attempts are not without hurdles along the way 
and finding a forum for such legal procedures in the home state of multinationals is not 
easy. 

In any international legal conflict, the first question that should be addressed is the 
question of a forum: which court has jurisdiction over the dispute at hand? On the basis 
of these rules, the court will then decide if it is the law of the forum that must be applied 
or rather that of another state. If it is the law of another state, the further question that 
is then raised is: “how much of that law?”1 Is it only the substantive contract law that 
needs to be applied or also that state’s procedural rules on conflict of laws that determine 
which forum is suitable and which law needs to be applied? Does a reference to the 
foreign law also include that country’s choice-of-law rules?2

A number of themes will be discussed in this chapter in respect of all three jurisdictions: 
the question of the forum (to which court may the dispute be presented?) and the 
question of the applicable law, both in respect of the law applying to the (interpretation 
and validity of the) code of conduct and the supply contract as well as to any questions 
of liability of the MNC. Where the applicable rules are the same in respect of the 
Netherlands and England, both jurisdictions will be discussed simultaneously.

1 Hay et al. 2010, par. 3.13.
2 As a result, both remission (the foreign choice of law determines the law of the applicable forum) and 

transmission (the law of a third state applies) are possible. This problem is also commonly known as 
renvoi.
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Moreover, note that this chapter is merely intended to serve as an introductory guide 
to some of the issues one may encounter when studying aspects such as human rights 
violations in the supply chains of MNCs. It is not intended to serve as an exhaustive 
framework. The first reason for this is that it is simply not possible, due to the amount of 
variables that may play a role in international CSR cases. Different laws and regulations 
may play a role in a case in which the defendant is Dutch, the claimant is Bangladeshi 
and the damage was caused in India, than in a case in which the defendant is Dutch, 
the claimant has an EU nationality and the damage was caused in China. Due to the 
many variables, providing an exhaustive guide is not possible. Another reason for this 
approach is because the focus of this research is and will be on the substantive law 
questions that MNCs may face when dealing with such issues rather than on procedural 
questions and questions of – what is frequently called – access to justice. 

4.2 The Netherlands and England

As has been noted in previous chapters, the road to holding an MNC liable for human 
rights violations that have purportedly taken place abroad is not an easy one, even if 
it were just for reasons of private international law. Many of these issues have been 
extensively described by Van der Heijden3 and Enneking4. The sections below will not 
repeat that research and merely describe when a national court will have jurisdiction 
over legal proceedings concerning international contracts and alleged CSR violations 
based on contractual and extra-contractual liability committed in the supply chain of a 
company.5 I will provide a brief overview below.

4.2.1  Jurisdiction

The first question to be answered is when a court may declare that it has jurisdiction over 
a case in which a multinational is sued on the basis of tort law for human rights liabilities 
in its supply chain. In EU member states, this question is governed by the rules laid 
down in Regulation no. 44/2001 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters (“Brussels I”).6 This Regulation applies 
to cases in which the defendant has its domicile in a EU member state. In respect of 
procedures initiated against Dutch or English MNCs, this Regulation will therefore 
apply, regardless of where the claimant has its domicile and whether this is in an EU 
member state or not. 

The most important rule that flows from article 2 of the Regulation is that the court of 
the state in which the defendant has its domicile has jurisdiction. In respect of Dutch 
MNCs, this will be a Dutch court; in respect of English MNCs, this will be an English 
court.

3 Van der Heijden 2011.
4 Enneking 2012.
5 For extensive discussions on the question of jurisdiction in international cases, see, inter alia: Strikwerda 

2012, Hay et al. 2010, Chapters 3, 6 and 8.
6 Note that as of 10 January 2015, Regulation 1215/2012 will apply instead, which will alter the numbering 

and some substantial issues as well.
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A few additional grounds for jurisdiction nonetheless exist. In respect of cases that 
concern contracts, article 5 of the Regulation provides that a defendant may also be 
sued before a court of the state in which the “obligation in question” was to have been 
performed. Performance of the obligation in question, according to article 5, would 
amount to the place of delivery in the case of a contract concerning the sale of goods, 
or of the place of the performance of services in the case of a contract concerning the 
provision of services. 

In respect of tort cases, the courts of the state in which the harmful behavior occurred 
also have jurisdiction. A final relevant additional forum is provided by section 4 of the 
Regulation regarding contracts concluded with consumers. These cases may also be 
brought before the courts of the state in which the consumer is domiciled. 

Note that creative litigation may result in additional grounds for jurisdiction; as a result, 
Western courts may allow for jurisdiction even if the primary defendant does not have 
its domicile in that jurisdiction. The most notable exception is created by Article 6 
Brussels I, which creates additional jurisdiction if the defendant is 

“one of a number of defendants, in the courts for the place where any one of them is 
domiciled, provided the claims are so closely connected that it is expedient to hear and 
determine them together to avoid the risk of irreconcilable judgments resulting from 
separate proceedings”.7 

As a result, depending on the parties involved in the litigation, there may be other courts 
with jurisdiction than the options listed above. Again, as stated, the above discussion is 
by no means intended to be exhaustive but is merely intended as an introduction to the 
rules regarding jurisdiction.

4.2.2 Applicable Law

4.2.2.1 Contracts

In respect of the Netherlands the Rome I Regulation on the Law Applicable to 
Contractual Obligations (“Rome I”) will govern which law applies to contracts in civil 
and commercial cases (Article 1 Rome I). Rome I has been in effect since 17 December 
2009 and it is universally applicable. As a result, the law specified by Rome I will be 
applied, regardless of whether it is the law of an EU Member State or whether it is the 
law of the forum.

Article 3 Rome I states that if a choice of law has been made, the law chosen will be 
applicable to the contract. Parties are free to choose which legal system applies to the 
agreement, except where Rome I provides otherwise, such as in the example of insurance 
contracts other than those covering a large risk (Article 7). This is not the case for the 
contracts at hand. 

7 Although this article did not apply to the procedure against Shell Nigeria, a similar ground was used in 
the procedure against it, for an extensive discussion see, inter alia, Enneking 2014.
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If no choice of law has been made, Article 4 Rome I prescribes that the law governing the 
contract is the law of the state with which it is most closely connected. Article 4 Rome 
I provides a number of examples: in the case of a sales contract (Article 4(1)) this will 
be the law of the state in which the seller is located. If more than one specific element 
listed under Article 4 is present, the law of the state of the “characteristic performance” 
will govern the contract, unless it is clear that the contract is more closely connected to 
another country; in that case, the law of the latter country will apply. If the contract does 
not include a choice of law, the law of the home state of the MNC will often therefore 
not be the law which governs the contract, but rather the law of the country in which 
the supplier is located.8

Generally speaking, however, most MNCs will include a choice of law clause in their 
contract.9 In most cases, the law that governs the contract will therefore be the law of 
the home state.10 As a result, most MNCs thereby attempt to make the law of their home 
state applicable to the contract. By doing so, they gain greater legal certainty, for instance 
with respect to the interpretation of the contract. 

This choice of law is in practice often included in the general terms and conditions. In 
terms of the Rome I regulation, such a choice of law is sufficient. 

4.2.2.2 Pre-contractual phase

The question is which law applies to pre-contractual questions. Article 10 Rome I 
indicates that the “existence and validity of a contract shall be determined by the law 
which would govern it (…) if the contract were valid”, in other words: the lex causae. 
This is only different (Article 10(2)) if one party states that it has not consented to the 
contract; in such a case, the law of its home state applies if, considering the circumstances, 
it would not be reasonable to base the consequences of that party’s behavior on the law 
specified in Article 10(1).11 

8 Rome I includes a number of exceptions, including in contracts with consumers; however, since the 
documents studied are codes of conduct in place between an MNC and a supplier, such exceptions do 
not apply. 

9 In approximately 70-90% of all contracts investigated, the MNC chooses the law of its home state as 
the law applicable to the contract. For instance, out of the 14 Dutch model agreements studied, 13 
effectively included a choice for Dutch law. See further Chapter 6. 

10 Art. 9 of Rome I relates to the application of overriding mandatory provisions (respect for which is 
regarded as crucial by a country for safeguarding its public interests, such as its political, social or 
economic organization) of national law, which depends on the scope of the provision. Provisions of the 
law of the forum as well as of the country in which the contract is to be performed may be applied. It 
should be noted that there may be some overlap between these provisions and the subjects governed 
by the CSR contract or COC (e.g. labor standards). This article investigates matters of validity and the 
binding nature of these documents, as well as the consequences of these codes and contracts for liability, 
rather than the validity of the content of these documents under national law. 

11 This may be the case if the question is whether one party has not explicitly agreed (but rather tacitly) 
to a contract or clause therein, for instance if the contract or a clause in the contract has been amended 
and the question is whether both parties have in fact agreed to such an amendment. 
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To conclude, these questions will therefore be governed by the law that would have 
governed the contract if it were assumed that a contract had validly been concluded; this 
is usually the home state of the MNC, unless one party disputes that it has consented at 
all, in which case the law of its home state may apply.

4.2.2.3 Torts

A further question is which law would apply if the Dutch or English MNC is held liable 
on the basis of non-contractual liability for CSR violations in its supply chain. The 
applicable law in such cases is determined by Regulation 864/2007 on the law applicable 
to non-contractual obligations (“Rome II”).

The rules that follow from Rome II are by and large the following. The law that is to 
apply to a claim that is based on a tort is the law of the country in which the damage 
occurs. Exceptions exist: the applicable law may also be the law of the state in which 
both the defendant and the claimant are located, or the law of the state with which the 
case is more closely connected than other states.12

Another exception is when the damage has been caused by environmental harm; see 
article 7 Rome II. If environmental damage is caused by an act in another state, the 
claimant may choose that the law of the state in which the damage was caused may 
apply. It has been argued that the same should hold true for cases that concern violations 
of fundamental rights.13 However, this is not a commonly accepted point of view.

In the cases with which this research is concerned, that law will not generally be the law 
of the home state of the MNC. Nonetheless, for the reasons provided in Chapter 3 on 
methodology, it is still interesting to examine what would be needed to hold an MNC 
liable on the basis of the law of its home state.

4.3  California

In the United States, conflict of laws (the preferred term over the more “European” 
private international law) is predominantly a state rather than a federal matter, despite 
the possibility granted by the United States Constitution to regulate federally.14

4.3.1 Jurisdiction

The way in which the Californian courts approach matters of conflict of laws (both in 
terms of the availability of the forum and the applicable law) differs quite substantially 

12 Such a “close connection” could also be based on a prior existing agreement. It would strongly depend 
on the nature of the relationship between the MNC and its supplier, and any pre-existing agreements, 
whether these could meet the requirement of a “closer connection”.

13 Van Hoek 2010, Van Hoek 2013.
14 Hay et al. 2010, par. 1.1. The possibility to regulate conflict of laws is granted by the second sentence of 

art. IV, par. 1 of the United States Constitution.



Contractual control in the supply chain

48

from the European approach.15 The Californian courts, in general, are more willing not 
just to provide a forum but also to subsequently deem their own law applicable to the 
case. This section will first discuss the broad rules that apply to the Californian courts 
in deciding whether they have jurisdiction; in the two subsequent sections I will make 
a few short notes on the specific grounds for jurisdiction if the case concerns a breach 
of contract or a tort. 

It should be noted that the jurisdiction of all American state courts is subject to 
limitations imposed by the United States Constitution (specifically by the due process 
clause of the 14th Amendment to the United States Constitution16). Considering the 
scope of this research and the restraints (both in terms of time and in terms of subject), I 
will only describe conflict of laws rules to the extent that they are relevant to the subject 
matter at hand. There is therefore, unfortunately, no room for an elaborate discussion on 
rules of civil procedure in the United States.

In order for a Californian court to have jurisdiction to hear a case, it must have both 
personal jurisdiction (jurisdiction over the claimant) and subject-matter jurisdiction 
(jurisdiction to hear the legal issue at hand). The latter – subject-matter jurisdiction – 
predominantly relates to which type of court may hear a case, not to whether there is 
a relevant court in California that may hear the case. For the types of cases at hand, 
the Californian superior courts, which have general jurisdiction, will generally be the 
relevant courts. 

In the words of Witkin,

“the state has judicial jurisdiction of the subject matter of the action, if it is of a type 
that may be tried by its courts and jurisdiction over the defendant has been obtained, 
regardless of where the cause of action arose. The extraterritorial origin of the cause of 
action merely calls for the application of the foreign law to the determination of the 
issues (emphasis added).”17 

As a result, therefore, if the court has jurisdiction over an action brought, it will try the 
case.18 

15 See, for instance, the US Supreme Court’s comments in Daimler v. Bauman, in which it held that 
“Other nations do not share the uninhibited approach to personal jurisdiction advanced by the Court 
of Appeals in this case.” It furthermore noted that “The Solicitor General informs us, in this regard, 
that ‘foreign governments’ objections to some domestic courts’ expansive views of general jurisdiction 
have in the past impeded negotiations of international agreements on the reciprocal recognition and 
enforcement of judgments.” Daimler v. Bauman, 571 U. S. (**) (2014).

16 Which provides as follows: “nor shall any state deprive any person of life, liberty, or property, without 
due process of law”.

17 Witkin 2008 Jurisd, par. 106, p. 680. See also Schultz v. Union Pac. R. Co., 118 Cal.App.2d 169, 257 P.2d 
1003.

18 See also E.H. Schopler, 48 A.L.R.2d 800 (Originally published in 1956), Discretion of court to refuse to 
entertain action for nonstatutory tort occurring in another state or country: “The general policy of the 
common-law courts is to entertain transitory tort actions regardless of the residence of the parties or 
the place where the cause of action arose, if the court in which the action is brought has jurisdiction 
over the parties and the subject matter, and if the foreign law creating the cause of action is not contrary 
to the express provisions of the law or the public policy of the forum.”
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Personal jurisdiction can exist on several grounds (provided that the defendant is also 
served in accordance with the applicable rules); those grounds include a defendant’s 
presence (either permanent or temporary) in a state, or a company’s business in a certain 
state which gives rise to legal action. The requirement of “business done” is fulfilled 
even if the company acting as defendant is not a California resident. “Doing business” 
is defined as “a series of similar acts for the purpose of thereby realizing pecuniary 
profit, or otherwise accomplishing an object, or doing a single act for such purpose 
with the intention of thereby initiating a series of such acts”.19 It is thereby a fairly easy 
requirement to meet.

Although there are a few exceptions imaginable (such as actions that concern real 
property rights which involve foreign land, or those in which the forum is inconvenient), 
they are not likely to apply here if the defendant is a Californian MNC. Personal 
jurisdiction in international tort cases brought before the Californian courts is thereby 
a matter that is regulated by civil procedural law rather than by conflicts of law rules. 

There are, nonetheless, limitations in respect of the jurisdiction which a state court 
may exercise over an out-of-state defendant. As stated, the key question is whether 
the court has personal jurisdiction in respect of a claim brought against a defendant. 
In International Shoe, the Supreme Court held that “a State may authorize its courts 
to exercise personal jurisdiction over an out-of-state defendant if the defendant has 
“certain minimum contacts with [the State] such that the maintenance of the suit does 
not offend ‘traditional notions of fair play and substantial justice.”’ It then formulated 
two types of personal jurisdiction. The first category of personal jurisdiction was 
formed by “specific jurisdiction” over an out-of-state defendant if the suit “aris[es] out 
of or relate[s] to the defendant’s contacts with the forum,” for instance because of the 
defendant company’s continuous and systematic presence in the forum state, or because 
there was a specific act that gave rise to the suit.20 

To be distinguished from specific jurisdiction is the situation in which “the continuous 
corporate operations within a state [are] so substantial and of such a nature as to justify 
suit against it on causes of action arising from dealings entirely distinct from those 
activities”.21 In such cases, a State court may exercise so-called “general jurisdiction”. The 
latter situations are uncommon; it is more likely for courts to declare their willingness 
to hear a suit on the basis of specific jurisdiction. 

This was further clarified in Goodyear Dunlop Tires Operations v. Brown, in which the 
US Supreme Court addressed the question whether “foreign subsidiaries of a United 
States parent corporation [are] amenable to suit in state court on claims unrelated to 
any activity of the subsidiaries in the forum State”. It held that North Carolina was not 
a forum in which petitioners would be subject to general jurisdiction over a non-U.S. 

19 E.g., Pennsylvania Fire Ins. Co. v. Gold Issue Mining & Milling Co., 243 U.S. 93 (1917); St. Louis S. W. Ry. 
v. Alexander, 227 U.S. 218 (1913).

20 International Shoe, 326 U.S., at 316-318.
21 International Shoe, 326 U.S., at 416.
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subsidiary in North Carolina based only on the subsidiary’s products being sold in 
North Carolina. 

A final, recent clarification in the general/specific jurisdiction debate was provided by 
the United States Supreme Court in its decision in Daimler AG v. Bauman et al.22 The 
Supreme Court held that “Daimler is not amenable to suit in California for injuries 
allegedly caused by conduct of MB Argentina that took place entirely outside the United 
States”. Daimler was not sufficiently affiliated with California to be subjected to general 
jurisdiction over a corporation; for that it would be necessary that a corporation is 
incorporated in that specific location or that it has its principal place of business there. 
Plaintiffs argued that a corporation’s engagement in “a substantial, continuous and 
systematic course of business” would also suffice; the Supreme Court did not follow 
this reasoning. It argued that “continuous and systematic course of business” would 
suffice for specific jurisdiction, as used in International Shoe. All purpose jurisdiction 
or general jurisdiction would only arise when a foreign corporation’s “affiliations with 
the state are so ‘continuous and systematic’ as to render [it] essentially at home in the 
forum State”.23

The possibilities in finding a forum in a Californian court are therefore not unlimited. If 
there is no specific jurisdiction because of a strong connection with the forum State (as 
described in Goodyear and International Shoe), the corporation must be incorporated 
in or essentially be “at home” in the forum State. Nonetheless, it is still relatively easy to 
find a forum in the United States. As noted by the Supreme Court in Daimler, 

“other nations do not share the uninhibited approach to personal jurisdiction advanced 
by the Court of Appeals in this case. […] The Solicitor General informs us, in this 
regard, that ‘foreign governments’ objections to some domestic courts’ expansive 
views of general jurisdiction have in the past impeded negotiations of international 
agreements on the reciprocal recognition and enforcement of judgments”.24 

4.3.1.1 Jurisdiction in contract cases

As stated above, the Californian courts are by and large more willing to hear an 
international case if the defendant is based in California than Dutch or English courts 
perhaps would. Again, if the cause of action arose in the state of California, those 
courts are generally willing to hear the case.25 Similar to EU regulations, therefore, if 
the contract is to be performed in the state of California, the courts will likely assume 
personal jurisdiction even if the defendant is not “at home” in the state of California. 

22 571 U.S. __ (2014)
23 Goodyear, 564 U.S. (Daimler, 571 U.S.).
24 Quote from the Solicitor General from U.S. Brief 2 (citing Juenger, The American Law of General 

Jurisdiction, 2001 U. Chi. Legal Forum 141, 161-162).
25 If the claim concerns a contract, section 395.5 of the California Code of Civil Procedure provides that “a 

corporation or association may be sued in the county where the contract is made or is to be performed, 
or where the obligation or liability arises, or the breach occurs, or in the county where the principal 
place of business of such corporation is situated.”
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4.3.1.2 Jurisdiction in tort cases

The general rule in California in respect of jurisdiction in tort cases is that “a tort action is 
transitory and may be brought in any place where personal jurisdiction of the defendant 
may be obtained”.26 If the tort arose in the state of California, the courts of that state are 
certain to have jurisdiction.27 Nonetheless, the limitations mentioned in 4.3.1 apply in 
respect of corporations that are not based in the state of California, especially if the case 
has no other close connections to the forum. 

4.3.1.3 Alien Tort Statute

The Alien Tort Statute (“ATS”) is a unique source of legislation that enables non-
Americans to file a suit on the basis of a tort in the United States. The ATS, which 
was enacted in 1789, provides for the possibility for federal courts to hear claims by 
aliens (non-American citizens) on the basis of alleged violations of “the law of nations”.28 
In recent years, it formed the source for numerous legal proceedings, including many 
against multinational corporations on the basis of alleged human rights violations. In 
recent years, federal courts have begun to examine to what extent the ATS might apply 
to such cases.

The ATS lay dormant for decades, but in the 1980s a revival was initiated with the 
decision in Filártiga v. Pena-Irala by the US Court of Appeals for the Second Circuit. 
The Filártiga family (two parents originally from Paraguay) filed suit against Pena, an 
Inspector General of the Police in Paraguay’s capital at the time of the alleged torture 
of the Filártiga’s son by the police that resulted in his death. In its decision, the Court 
held that “we conclude that official torture is now prohibited by the law of nations” 
and that “it is not extraordinary for a court to adjudicate a tort claim arising outside of 
its territorial jurisdiction”. Moreover, it held that “federal jurisdiction may properly be 
exercised over the Filártigas’ claim”. The case of Filártiga resulted in an awarded claim 
in damages of approximately US 10 million dollar and it spurred on a range of suits 
concerning human rights violations on the basis of the ATS.29 

The next important decision in respect of the ATS came in Sosa v. Alvarez-Machain, 
in which the Supreme Court further clarified the scope of the ATS. It indicated that 
the “First Congress did not intend the provision to be ‘stillborn’” and that the granting 
of jurisdiction is “best read as having been enacted on the understanding that the 
common law would provide a cause of action for [a] modest number of international 
law violations”.30 Claims on the basis of the ATS are to “rest on a norm of international 
character accepted by the civilized world and defined with a specificity comparable to 
the features of the 18th century paradigms” of piracy, safe conduct and assaults against 

26 Witkin 2005 Torts, par. 202, p. 342.
27 Witkin 2008 Jurisd, par. 145, p. 730.
28 The Statute reads: “[t]he district courts shall have original jurisdiction of any civil action by an alien for 

a tort only, committed in violation of the law of nations or a treaty of the United States.”
29 See also Enneking 2012 Chapter 3.
30 542 U.S. 692, 714-724 (2004).
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ambassadors.31 Claims in Sosa – which were based on arbitrary arrest and detention – 
were rejected by the Supreme Court, as these did not violate “binding norms of 
customary international law”.32

With the revival of the ATS, the boundaries of this Statute were stretched and far-reaching 
claims were made on the basis of the ATS. In Kiobel et al. v. Royal Dutch Petroleum 
Co. et al., Nigerian nationals who resided in the United States filed suit against – inter 
alia – the Dutch/British corporation Shell for allegedly aiding and abetting the Nigerian 
Government in committing violations of the law of nations. It was claimed that the 
Nigerian government engaged in atrocities such as the raping and killing of residents 
of certain Ogoni villages in Nigeria. After oral argument, the Supreme Court then 
requested the parties to the dispute to file supplemental briefs addressing an additional 
question: “Whether and under what circumstances the [ATS] allows courts to recognize 
a cause of action for violations of the law of nations occurring within the territory of 
a sovereign state other than the United States”.33 In other words, whether the ATS had 
extraterritorial application.

In the spring of 2013, the Supreme Court issued its decision in Kiobel v. Royal Dutch 
Petroleum.34 The Supreme Court held that there is a presumption against extraterritorial 
application under the ATS; as a result, virtually all pending ATS cases will likely be 
dismissed. The ATS therefore does not allow courts to assume jurisdiction over “transitory 
torts”: the common law regime described in Chapter 7 that allows courts to assume 
jurisdiction if the court has personal jurisdiction, even if the tort arose abroad. The 
Supreme Court held that the ATS is a statute that creates no causes of action, but rather 
permits federal courts to “recognize private claims for a modest number of international 
law violations under federal common law” that are “specific, universal and obligatory”.35 
Therefore, the ATS is “strictly jurisdictional”: it creates jurisdiction for certain causes 
of action, but that cause must have been provided elsewhere, i.e. through a violation of 
the law of nations. The Supreme Court indicated that there was nothing in the history, 
text or purposes of the ATS that gave a clear indication of extraterritorial reach. This 
presumption against extraterritoriality serves in order to prevent international discord 
if there were to be a clash between American laws and those of other nations. An 
exception can be made if the claims are connected with American territory, but only if 
“they […] do so with sufficient force to displace the presumption against extraterritorial 
application”.

At the time of the enactment of the ATS, as the Supreme Court stated in Kiobel, there 
were only three “principal offenses against the law of nations” recognized at the time 
of the ATS by Blackstone: the three offenses in Sosa mentioned actions against piracy, 
infringement of the rights of ambassadors and a violation of safe conducts.

31 Sosa at 736-37.
32 Wuerth 2013.
33 Supreme Court Miscellaneous Order (Order list: 565 U.S.), 5 March 2012.
34 569 U.S. __ (2013).
35 Kiobel Syllabus, Quoting Sosa at 732 and In re Estate of Marcos, Human Rights Litigation, 25 F. 3d 1467, 

1475 (CA9 1994).
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The most recent case36 in respect of the ATS came with the Supreme Court’s decision in 
Daimler AG v. Bauman, which was briefly described supra in respect of the debate on 
the specific and general jurisdiction of courts over a certain defendant.37 In this case, 
plaintiffs asserted claims under the Alien Tort Statute. The Supreme Court held that 
these claims were “rendered infirm” by the Supreme Court’s recent decision in Kiobel,38 
affirming the assumption that pending claims under the ATS would likely be dismissed 
by the courts.

In conclusion, while the ATS in theory is able to provide a forum for a violation of the 
law of nations where there would otherwise be none, it is not the perfect solution for 
human rights violations (in supply chains) that have been perpetrated by corporations. 
After all, as indicated by the Supreme Court in Kiobel, the ATS does not – in general – 
apply if the tortious behavior occurred entirely outside of United States territory. The 
ATS is strictly jurisdictional and any claim must prove a violation of the law of nations. 
Consequently, the relevance of the ATS for the subject matter at hand is fairly limited.39 

Nonetheless, lawyers still seek the limits of the ATS and the options it offers. In the 
months before the conclusion of this research, four further ATS cases were decided 
upon by the courts40 and in all cases the claims were dismissed. As Judge Scheindlin 
noted in the decision In re South African Apartheid Litigation, it is becoming clear that 
Kiobel “drastically limits the viability of ATS claims based on conduct occurring abroad.” 
The ATS therefore seems an increasingly unattractive ground for offering a forum for 
claims that should really be considered “foreign”.

4.3.1.4 Other procedural aspects: class actions

It is possible in California to file a class action suit, pursuing damages on behalf of a 
class of claimants that all share common characteristics. This option can be relevant to 
the subject matter at hand, since employees of the foreign supplier may then together 
file a claim against the American multinational; as a result of a combined claim, costs 
are lower and the strengths are bundled. This is all the more so because California has “a 
public policy which encourages the use of the class action device”.41

Since it is impractical to delve into too much detail in respect of class action suits, I will 
limit myself to making a number of general remarks on this type of procedure, not just 

36 That was concluded at the time of writing.
37 Daimler A.G. v. Bauman, 571 U.S. __ (2014).
38 Another claim by plaintiffs was based on the Torture Victim Protection Act of 1991; the Supreme Court 

noted that in Mohamad v. Palestinian Authority, 566 U.S. __ (2012) it held that only natural persons are 
subject to liability under the Torture Victim Protection Act of 1991.

39 Legal scholars are currently awaiting the outcome by the US Court of Appeals for the Ninth Circuit 
in Doe v. Nestlé, a case that was amended and refiled in December 2013, in respect of which the San 
Francisco court ruled that corporations can face claims brought under the ATS. 

40 In re South African Apartheid Litigation, Case no. 02-md-O1499, (S.D.N.Y, 29 August 2014); Doe et al. v. 
Cisco Systems Inc., Case no. 5:11-CV-02449-EJD (N.D. Cal. 5 September 2014); Doe v. Nestle USA, Case 
no. 10-56739, (9th Cir., 4 September 2014); Mastafa v. Chevron Corp., Case no. 10–5258–cv. (2d. Cir., 
October 23, 2014.

41 Sav-On Drug Stores v. Superior Court, 34 Cal. 4th 319, 326 (2004).
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in respect of California but also in the way the Californian procedure differs from the 
federal alternative. 

California has adopted its own legislation in respect of class actions: section 382 of the 
California Code of Civil Procedure covers class actions. There are nonetheless many 
similarities with the federal approach to class actions as laid down in rule 23 of the 
Federal Rule of Civil Procedure,42 not in the least because the Californian Supreme 
Court “judicially adopted certain provisions of Rule 23 and advised courts to look to the 
federal approach when there is no California law on point”.43 Section 382 of California’s 
Code of Civil Procedure provides that 

“[…] when the question is one of a common or general interest, of many persons, or 
when the parties are numerous, and it is impracticable to bring them all before the 
court, one or more may sue or defend for the benefit of all”. 

Contrary to the extensive procedural guidelines in Rule 23 of the Rules of Civil 
Procedure, there are no such provisions in the Californian legislation. 

In California, plaintiffs must only prove that the question is one “of many persons” and 
that it is therefore impracticable to bring them all before the court.44 This requirement is 
less strict than the requirements provided for in federal regulations, where plaintiffs must 
prove that an objectively identifiable class with a cause of action exists and furthermore 
that “the class is so numerous that joinder of all members is impracticable”.45

In order to try a class action suit, it is required that the class is certified as such by a judge. 
This occurs only infrequently; research carried out by the Judicial Council of California 
in 2010 indicated that “[o]nly 12.8% (166 of 1,294) of disposed study cases ever had 
a motion for certification”. Moreover, “the motion was not granted almost 40% of the 
time, either by absence of a ruling on the motion or by explicit denial”.46 Most cases 
are certified as part of a class-wide settlement rather than through a litigated motion. 
In order to certify a class, it must be established that there is “an ascertainable class” 
and a “well-defined community of interest among class members”.47 There must be an 
“objectively identifiable class of litigants who have cause of action against the defendant, 
although the plaintiff need not prove the existence of specific class members or identify 

42 Rule 23 (a) of this Rule reads that the minimum requirements in order to establish a class are the 
following: (1) the class is so numerous that joinder of all members is impracticable; (2) there are 
questions of law or fact common to the class; (3) the claims or defenses of the representative parties are 
typical of the claims or defenses of the class; and (4) the representative parties will fairly and adequately 
protect the interests of the class.

43 Shafton 2008; See also Vasquez. v. Super. Ct., 484 P.2d 964, 977 (Cal. 1971).
44 See par. 382 California Code of Civil Procedure.
45 Federal Rules of Civil Procedure 23(a)(1). If the class contains forty or more members, this requirement 

is met; see Shafton 2008, p. 792.
46 Class Certification in California, Second interim report from the Study of California Class Action 

Litigation, February 2010, Office of Court Research, Judicial Council of California/Administrative 
Office of the Courts, p. 1. Disposed refers to the number of cases in which the court reached a decision 
or it was closed in another way. 

47 Sav-On Drug Stores v. Superior Court, 34 Cal. 4th 319, 326 (2004).
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all class members by name”.48 In order to determine if there is such a “well defined 
community of interest”, courts investigate whether the representative of the class makes 
claims (or defenses) that are typical of the class, whether questions of law or rather of 
fact dominate, and if the representative of the class can adequately represent the class.49 
The judge then appoints counsel to represent the class.50

Nonetheless, the practical use of a class action suit as a means to obtain a binding 
verdict against a multinational that has engaged in claimed labor rights abuses may be 
limited. This is not just so because, as indicated, the majority of class action suits end 
in a settlement rather than in a verdict by the court. A more important restriction lies 
in the fact that some cases would simply not be certifiable class actions, for instance 
because “each putative class member’s right to recover is based on unique facts”.51 This 
is especially so in respect of personal injuries, such as, for instance, in the case of the 
factory collapse in Bangladesh. Over the last couple of decades, it has proven extremely 
difficult to certify a class action concerning personal injuries as a result of the extremely 
personal and diverse nature of the claims of each individual. 

4.3.2 Applicable law

4.3.2.1 Contracts

As discussed in section 4.1.1.1, Rome I to a large extent makes the question of the law 
applicable to the contract one that is answered independent of the court to which the 
case is initially presented. Nonetheless, in common law countries such as the United 
States, such questions are very much intertwined (at least from a practical standpoint).52 
Unless international conventions to which the United States is a party apply and those 
bind states under the US Constitution’s Supremacy Clause,53 it will be the law of the 
forum that will be looked at for the question of which law should apply to the contract. A 
Californian judge will look to its own legal theories in order to determine whether he/she 
should apply Californian law or – for instance – the law of New York or Bangladesh to 
the contract at hand.

Depending on in which state the case is first presented, a court may apply different 
conflict of law rules with different outcomes. It is therefore impossible to unequivocally 
state which conditions must be met in order for the law of California to apply, and 

48 Federal rules state that certification requires that the judge “define[s] the class and the class claims, 
issues, or defenses, and must appoint class counsel under Rule 23(g).”

49 Shafton 2008, p. 794. See also Richmond v. Dart Indus., Inc., 629 P.2d 23, 28 (Cal. 1981).
50 Upon certification (if all requirements have been met), the class is then categorized as one of various 

class types, which allow either for opting out or not and whether absent members receive notice of the 
litigation. Note that the requirements of rule 23(b) are not the only requirements that exist in order for 
a class to be certified. This is described in detail by Shafton 2008. The Californian courts generally follow 
the federal approach of Rule 23(b).

51 Shafton 2008, p. 791.
52 Hay et al. 2010, par. 1.2.
53 And occasionally in the case that provisions of federal law provide for this.
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although a choice of law (and/or forum) may be a step in the right direction,54 it is by 
no means definitive.55

To complicate matters further, there is no unified approach in respect of the law 
applicable to a contract in the United States. Whereas for a long time most states in 
the United States favored the lex loci contractus rule, in the second half of the 20th 
century this rule was abandoned by most states.56 In the United States, different states 
now follow different approaches in respect of the law that governs the contract. Hay et 
al. distinguish between as many as five different ideological camps.57 

California has created its own approach in respect of contract conflicts.58 By and large, 
California follows a modified version of the reasoning of the Restatement (Second) 
of Conflicts.59 In short, the Restatement (Second) of Conflicts uses the concept of the 
“most significant relationship”, which advocates that the state with the most significant 
relationship to the parties and conflict should determine the applicable law. When 
such a significant relationship exists is supported by a number of important factors, as 
enumerated in par. 6 of the Restatement (Second) of Conflicts. Moreover, there is a list 
that sets out specific connecting factors which can determine which law applies (for 
instance in property and succession cases). 

The court views the relevant contacts and significant relationship in light of a test called 
the “governmental interest” approach. It adopts “foreign law only when it is appropriate 
in light of the significant interests in the particular case.”60 It answers the question 
whether a) the foreign law conflicts with California law and b) both the foreign state and 
the State of California have significant interests in having their respective law applied 
(combined the “governmental interest approach”).61 

The above applies in the absence of an explicit choice of law. If parties to a contract have 
made a choice of law, in general that will be the law to apply to the contract as long as 

54 Party autonomy through choice of law is nonetheless explicitly recognized in statutes (Par. 1-301 of the 
UCC) and par. 187 of the Restatement (Second) of Conflict of Laws.

55 Spillenger nonetheless states that despite the plethora of conflict of law rules available, “preliminary 
indications from the [empirical studies done] thus far suggest that cases tend to come out pretty much 
the same way regardless of whether interest analysis, the Second Restatement, or the “Better Law” 
approach is used” . He indicates that “courts tend to turn [the flexibility of the conflicts of law method 
used] to their advantage in reaching results that simply make sense to them”. (2010, p. 118).

56 Hay 2010, par. 2.17.
57 Hay 2010, par. 2.20.
58 The latter theory provides that courts should compare to what extent California’s interests would be 

impaired if Californian law were not applied in the context of the case at hand. For the first case after 
breaking away from the lex loci contractus rule, see Travelers Ins. Co. v. Workmen’s Compensation Appeals 
Bd., 68 Cal.2d 7, 64 Cal. Reptr. 44,434 P.2d 992, 994 (Cal. 1967). For the current approach, see Nedlloyd 
Lines, B.V. v. Superior Court, 3 Cal.4th 459, 11 Cal. Rptr.2d 330, 834 P.2d 1148 (1992).

59 For an illustration of this theory in the context of torts, see Kearney v. Salomon Smith Barney, Inc., 39 
Cal. 4th 95, 45 Cal. Rptr.3d 730, 137 P.3d 914 (2006).

60 Witkin 2005 Contracts, par. 62, p.  106, quoting from Travelers Ins. Co. v. Workmen’s Compensation 
Appeals Bd., 68 Cal. 2d 7, 64 Cal. Reptr. 44,434 P.2d 992, 994 (Cal. 1967).

61 For an illustration of this test, see for example Hurtardo v. Superior Court, 11 Cal. 3d 574 (1974). See also 
Panish & Boyle 2004.



Private international law

57

1

4

7

9

the matter is one that is left to the free determination of parties.62 If the matter is not 
left to the explicit determination of parties (such as in the matter of the legal capacity of 
parties), parties may make a valid choice of law unless the law chosen has no substantial 
relationship to the parties or their transaction or the law applied would be contrary to a 
fundamental policy of the law of the state that would otherwise apply and the interests 
of that state in having its law applied are greater.63 

Moreover, if the case falls within the scope of the UCC, a choice of law is only valid as 
long as the transaction bears a “reasonable relation” to that state. For transactions over 
US 250,000 dollar, this “reasonable relation” requirement does not apply.64 

Again, the amount of factors to be considered make it altogether impossible to indicate 
a priori which law will apply to any one case in respect of corporate social responsibility 
instruments used in supply chains, since much will depend on the legal ground of the 
dispute, the states involved, the court to which the dispute is presented and the manner 
in which the tests above will play out. If the dispute concerns a contractual technicality, 
the interests of either state will be different from a dispute in which more substantive 
legal issues (such as specific rules concerning – as an example – human trafficking, see 
par. 4.4.7.3) are at stake. Moreover, each issue in a case requires a separate choice of law 
inquiry (the process which is also called “depecage”) and it is possible that more than 
one law will apply to a legal dispute.

So although Californian companies will likely attempt to make the law of the state of 
California applicable to the contracts that have been studied (see section 6.4), it may or 
may not be the case that Californian law will actually apply. For the sake of practicality, 
I will however assume that Californian contract law applies. 

4.3.2.2 Pre-contractual phase

In respect of questions concerning the validity of a contract, a court will apply the law 
of the state that has the most significant relationship to the contract, as is provided 
by sections 200 and 201 of the Restatement (Second). The law that applies to pre-
contractual questions will therefore mostly be the same law as the law that applies to 
the contract itself. 

4.3.2.3 Torts

In many jurisdictions, the law that applies to (substantive) liability in tort is that of the 
lex loci delicti: the law of the state in which the tort occurred. This traditional rule was 
initially followed by the first American Restatement of Conflict of Laws, which held that 

62 Witkin 2005 Contracts, par. 66, p. 109.
63 For a comprehensive overview of California’s approach to choice of law inquiries, see, inter alia: 

S.A. Empresa v. Boeing Co., 641 F. 2d 746, 749-50 (9th Cir. 1981) and Application Group, Inc. v. Hunter 
Group, Inc., 61 Cal.App.4th 881, 896-97 (1998).

64 Section 1646(5) CCC; referring to 1301(a) and (c) UCC. Section 1301 (c) UCC makes some exceptions, 
for instance in relation to contracts that govern labor relations.
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there would only be an action in tort if the state in which the tort occurred recognized 
such an action.65 However, as a result of much criticism from commentators and courts 
(for instance, in respect of the fact that the place in which the tort occurred may bear 
only a slight relationship to the actual occurrence or because no clear locus delicti may 
exist), the rule in the Restatement (Second) of Conflict of Laws was changed. To a large 
extent, the Californian courts follow this new approach, which holds that:

“the rights and liabilities of the parties with respect to an issue in tort are determined 
by the local law of the state which, with respect to that issue, has the most significant 
relationship to the occurrence and the parties under the principles stated in par. 6” 
(which paragraph sets out the general principles of this Restatement).66 

The general principles that are to be applied for this “significant relationship test” have 
been set out in section 4.2.2 and “depend on the nature of the tort and the particular 
issue”,67 but include inter alia (a) the needs of the interstate and international systems, 
(b) the relevant policies of the forum, and (c) the relevant policies of other interested 
states and the relative interests of those states in the determination of the particular 
issue. A final relevant principle is embodied in (g), which holds that the ease in the 
determination and application of the law to be applied is to be taken into account.

Moreover, par. 145(2) of the Restatement (Second) of Conflict of Laws states that several 
“important contacts” are to be taken into account in the application of the principles 
of paragraph 6; these contacts include the places where (respectively) the injury and 
the conduct causing the injury occurred, as well as important locations for each party 
(domicile, place of incorporation). Of these, the place of the injury is generally the most 
important one, although specific torts may call for a certain weight to be attributed to 
each of these factors.68

As stated above, the Californian courts by and large follow this approach but have given 
their own “twist” to the rule of the Restatement (Second) of Conflict of Laws in case of 
a choice of law for a state other than the law of the forum. This twist is the same as is 
applied by the Californian courts in cases of conflict of laws and contracts: courts apply 
governmental interest analysis (as described in section 4.2.2 above), which requires “an 
analysis of the respective interests of the states involved.”69 In the case of a true conflict 
of interests between the various states involved, courts then apply the comparative 
impairment test (also described in section 4.2.2 above), which investigates to what 
extent each state’s interests would be impaired if its law were not applied but rather that 

65 Witkin 2005 Torts, par. 189, p. 320. See also for example Zinn v. Ex-Cell-O Corp. (1957) 148 C.A.2d 56, 
78, 306 P.2d 1017.

66 Section 145 of the Restatement (Second) of Conflict of Laws.
67 Witkin 2005 Torts, par. 190, p. 322.
68 Witkin 2005 Torts, par. 190, p. 323 points out that, for instance, if the interest affected is a business one 

(such as unfair competition), weight will be given to the place of business rather than to residence. 
Nonetheless, in cases of personal injury or injury to property, the place where the injury occurred will 
remain the most important contact.

69 Hurtado v. Superior Court (1974) 11 C.3d 574, 579, 114 C.R. 106, 522 P.2d 666, citing Reich v. Purcell 
(1967) 67 C.2d 551, 63 C.R. 31, 432 P.2d 727.
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of the other state.70 In respect of the comparative impairment analysis, various factors 
are to be taken into account, including questions of to what extent the statute concerned 
may be outdated and to what extent the underlying policy may be outdated.71 

In the case of personal injuries and wrongful death, specifically, it should be noted that 
the Restatement (Second) of Conflict of Laws sets out in par. 146 that the law of the state 
in which the tort occurred applies, unless another state has a more significant relationship 
to the parties or the occurrence.72 This nonetheless allows for some flexibility, which 
may be convenient in the case of victims of corporate social responsibility violations 
committed abroad who wish to instigate claims against multinational corporations 
located in the West. 

The law that applies to the case covers the substantive issues (such as the breach of the 
relevant standard of care and the protected interest and duty) as well as more formal 
issues such as the question of to what extent damages can be claimed, what defenses 
may be raised and other issues such as vicarious liability and survival of claims in case 
of the death of the tortfeasor.

Moreover, the multitude of legal grounds that can possibly be invoked by plaintiffs in a 
case concerning CSR violations allegedly committed by the suppliers of a Californian 
MNC under their auspices is great. In Doe v. Wal-Mart, Inc. (described in Chapters 5-8 
infra), plaintiffs not only claimed that Wal-Mart had acted negligently and that it should 
be liable in tort, but also that Wal-Mart had competed unfairly by not enforcing its code 
of conduct, and that such unfair competition had taken place in California. This allows 
for greater procedural flexibility in choosing a court and requesting that a certain law 
be applied. 

4.4 Final notes

In this Chapter 4, the problems of international private law that may be encountered in 
the framework of CSR contracting and the law that would apply in such cases have been 
explained. The next chapter will set out the legal requirements that these instruments 
must meet in order to be legally binding. It will also illustrate how the content of these 
measures are regulated in each legal system. 

70 For an extensive illustration of this test through Bernhard v. Harrah’s Club (1976) 16 C.3d 313, 320, 128 
C.R. 215, 546 P.2d 719, see Witkin 2005 Torts, par. 190, p. 322.

71 Witkin 2005 Torts, par. 192, p. 329-330.
72 It is possible that the place of the tort and the place of the personal injury differ (for instance, in case of 

long incubation or latency times with diseases such as mesothelioma). In that case, the law of the place 
of the injury prevails, unless the purpose of the law is to punish conduct or in case of absolute liability; 
in that case the state where the conduct occurred may prevail.
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5 Legal qualification of contracts, 
general terms and conditions and 
codes of conduct 

5.1 Introduction

Once a company decides to take control of corporate social responsibility in its supply 
chain, it has a wide range of (written) instruments – within the realm of private law 
– at its disposal. It may choose to connect with existing initiatives, for instance with 
those that exist in the sector the company operates in; it may (also) opt to adhere to 
international standards and codes, or it may find that a better fit can be obtained if 
the company drafts its own code of conduct or incorporates specific CSR clauses in 
its contracts. This chapter is set up as follows. In section 5.1, the various instruments 
an MNC can use in order to regulate its supply chain are introduced. In section 5.2, 
I will discuss the contract law of the Netherlands. In section 5.3, I will discuss English 
contract law and, finally, in section 5.4, Californian law will be discussed. 

The first and most straightforward option is to include clauses in respect of CSR in 
the contracts that the MNC enters into with its supply partners. Another option is to 
include CSR clauses in the general terms and conditions that an MNC uses. A third 
option is to use a questionnaire for the MNC’s suppliers prior to contracting, in order 
to gain an insight into their CSR policy and track record. Finally, a company could use a 
COC, either only in respect of its own operations, or also in respect of the way its supply 
partners carry out their business. 

This section will investigate in what way these instruments are relevant for CSR in the 
supply chain, and what kind of legal problems could be encountered in respect of these 
instruments. Moreover, it will introduce the legal questions that will be answered in 
respect of the law of the Netherlands, England and the United States/California. In 
the three subsequent sections, the (semi-)contractual instruments that are the subject 
of this book are researched in respect of each legal system: that of the Netherlands, 
England and the state of California. 

5.1.1 Contracts

From a legal point of view, the most straightforward choice a company can make in 
regulating CSR issues with its supply partners would be to include one or more CSR 
clauses in its supply contracts. 
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5.1.1.1 Sources of contract law and contract formation 

When looking at contract law, a first question is where to find sources of contract law 
for each of the three jurisdictions. Is there a Civil Code or Act that functions as a source 
of contract law? Are there any general principles of contract law that should be kept in 
mind? 

Next, the requirements for contract formation will be discussed. Although, if a CSR 
clause is included in a regular supply contract, it will not be likely that parties will argue 
that no valid contract has been concluded, these requirements are also relevant for the 
question when a code of conduct is legally binding and therefore need to be discussed 
in detail. The three legal systems covered by this research have as a common ground 
that a contract is created through offer and acceptance. The law may also pose further 
requirements in order for a contract to become legally binding, such as that the content 
is sufficiently definite or that each party offers consideration. Each of these requirements 
will be discussed. 

5.1.1.2 Content of the contract: requirements and interpretation

In the next subsection, the requirements in respect of the content of the contract and 
the interpretation thereof are discussed. After all, if an agreement has been entered into, 
it will have the legal consequences that the parties intended, but it may also have other 
legal consequences, depending on the requirements posed. If the content of CSR clauses 
is vague, it may require further interpretation or it may preclude clauses or codes from 
becoming legally binding. 

5.1.1.3 Rights and obligations for third parties

A cornerstone of contract law in all three of the jurisdictions is that a contract only has 
consequences for the parties directly involved with the contract, as expressed in the 
Latin adage res inter alios acta, aliis nec nocet nec prodest.1 But a contract between two 
parties may, under certain circumstances, also have consequences for others who are 
not party to the contract in the sense that the contract creates either rights or obligations 
for them. 

All three legal systems studied allow for the possibility for third parties to derive rights 
from a contract to which they are not a party. If the MNC and the supplier include a 
clause in their contract that indicates that employees must be granted a certain minimum 
protection of employment rights or a minimum salary, one can question whether these 
employees can directly make claims under this contract, despite not being parties to it 
and if so, which conditions must be met. 

It should be noted that the question of whether third parties (such as employees) can 
derive rights from a contract between two parties has been closely tied in with the 

1 Freely translated as: a thing done between two parties can neither harm nor benefit others. 
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question whether a – direct – contract exists between the third party and the promisor. 
Especially in the United States, where this subject matter has been debated in legal 
proceedings, these questions have been ruled upon simultaneously.

Moreover, if two contracting parties want to create obligations for a third party, they 
may use a perpetual clause in the agreement, which provides for the possibility that 
contractual obligations between two parties are continued to their successors. An 
example of this in a CSR context is that the MNC provides that the COC not only 
applies to their contractual relationship, but that the supplier must also apply this COC 
in the contracts with its sub-tier suppliers, as a result of which the COC of one MNC can 
possibly apply to the entire supply chain. This chapter will describe the requirements 
that must be met in order for third parties to derive rights or obligations from a contract.

5.1.2 General terms and conditions

Next, a specific type of contractual clauses will be discussed: general terms and conditions 
(also referred to as standard contract terms in English law, or contracts of adhesion in 
American law). Most companies use general terms and conditions in some shape or 
form within the course of their daily business. Some incorporate CSR clauses in their 
general terms and conditions, or make a reference to a CSR policy or COC. But how are 
general terms and conditions regulated in law and what requirements are posed in law? 

First, the question is answered when general terms and conditions apply. Next, the 
regulation of the content of general terms and conditions (if any) is discussed. Finally, 
the problem that occurs when two parties each refer to their own general terms and 
conditions and want them to be applied to the agreement is discussed: the battle of the 
forms. Which set of general terms and conditions then applies and how the other set of 
terms and conditions is to be rejected, varies from system to system. 

This section is especially relevant since it is possible that what the multinational calls a 
CSR code of conduct may in fact qualify as general terms and conditions through the 
manner in which this code is used in contractual relationships. This (perhaps unintended) 
qualification as such can have consequences for the validity and interpretation of the 
code of conduct. 

5.1.3 Pre-contractual questionnaires

Multinationals frequently make use of questionnaires that suppliers must fill out before 
they can enter into a contract with the MNC. These questionnaires are used to get a sense 
of the CSR policies that suppliers have in place, any issues that they might encounter if 
they contract with the suppliers, and how much needs to change in order to get existing 
CSR policies into line with those of the MNC. 

These questionnaires are not without legal consequences. As a result of the use of such a 
questionnaire, any answers given by a supplier may become part of the contract without 
explicitly being included in the terms of that contract. Furthermore, these questionnaires 
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may have consequences for the procedural defenses used by the MNC and its supplier if 
a legal dispute were to ensue, as is set out in sections 5.2.4, 5.3.4 and 5.4.4.

5.1.4 Codes of conduct

Besides including a CSR clause in the contract or in general terms and conditions, a 
common option for multinationals which want to regulate behavior in their supply 
chains is to adopt a code of conduct. Some general theories on the nature and origins of 
codes of conduct seem to be in place when discussing the topic for the first time. 

What constitutes a code of conduct? The first characteristic that should be noted is that 
of voluntariness. This is not necessarily voluntariness in the sense that once a company 
uses a code, it does not need to abide by it, but rather that the target group creating or 
adopting the code was under no (legal) obligation to do so. 

Another aspect often highlighted is that codes of conduct contain a set of norms and 
standards. Van Tulder and Van der Zwart define codes of conduct as “a set of agreements 
with which an organization indicates which behavior it expects from its members 
(and possibly business partners) in certain, defined situations.”2 The Organization for 
Economic Cooperation and Development (“OECD”) in 2001 defined codes of conduct 
as “commitments voluntarily made by companies, associations or other entities, which 
put forward standards and principles for the conduct of business activities in the market 
place”.3

A code of conduct thereby gives guidelines for approved and non-approved behavior 
for certain issues, ranging from broad issues such as generic human rights, to specific 
issues such as child labor and CO2 reductions. This is expressed in the definition coined 
by Kaptein, Klamer and Ter Linden4 and which is also used by the Socio-Economic 
Council, indicating that a company code puts into words the responsibilities that that 
company has with regard to its environment and the values, norms and rules that it aims 
to respect. 

But while public legislation is obligatory in character, self-regulation (including codes 
of conduct) is not automatically obligatory for all. This nevertheless does not mean that 
an MNC cannot be bound by its COC or bind its supply partners by a COC. In order 
to identify the legal status of (voluntary) codes of conduct, one must distinguish the 
question whether an MNC can be held accountable by a third party on the basis of such 
a code from the question of the binding nature between the MNC and its supply partner. 
These questions are therefore answered separately. 

First, the question will be answered whether an MNC is bound by its own COC in 
relation to (any random) third party in respect of the three legal systems studied. I will 

2 Van Tulder & Van der Zwart 2003.
3 Gordon & Miyake 1999, p. 31. 
4 Kaptein, Klamer & Ter Linden 1999.
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then discuss the question of the binding nature of a COC in contractual relationships in 
the supply chain, with suppliers or employees of suppliers. 

5.1.4.1 Bindingness for the multinational

The answer to the question whether codes of conduct are legally binding upon the MNC 
that publicly adheres to them is not clear-cut. Private law literature does not frequently 
discuss this question, and most of the literature comes from non-legal disciplines such 
as business studies. As a result, there is a large body of international literature that 
discusses codes of conduct and their functions, but does not qualify such codes in terms 
of private law. 

Generally speaking, there are two streams of thought in international literature. The 
maximalist perspective argues that codes of conduct are legally binding and that the 
clauses of these codes should be enforceable in the courts; the minimalist view believes 
that the character of codes of conduct is not legally binding and that compliance with 
these codes should be voluntary; a third perspective is that of the “zebra code”, which 
contains both legally binding and non-binding clauses.5

From an international perspective, the minimalist view is dominant.6 An example of 
this is the reference in the OECD Guidelines, which indicates that “observance (…) is 
voluntary and not legally enforceable”.7 But as pointed out by Lundblad, a discussion of 
legal issues (such as bindingness) in relation to codes of conduct should ideally be held 
within the legal context of a defined legal system (either national or international).8 
Without such a framework, the discussion becomes unnecessarily vague. 

I will answer these questions with regard to the three national legal systems studied and 
I will take into account the literature – to the extent that it is available – from each legal 
system.

5.1.4.2 Bindingness in the supply chain

COCs are generally seen as not binding upon MNCs that adhere to them. They may 
nevertheless provide their COCs to their suppliers in the hope or expectation that their 
suppliers will comply with their COCs. In order for the COC to become an obligation 
for the supplier, the MNC and the supplier should conclude a contract to that extent. 

It is necessary to answer two separate questions in this respect. First of all: which 
requirements must the COC meet in order to be legally binding in the supply chain in 
and of itself (so without being “embedded” in another contract)? And when is a COC 
binding when used in and ancillary to another contract? 

5 Van Eyk 1995, p. 20; Koelemeijer 2004, p. 13. 
6 Hoff 2006, p. 130. 
7 OECD Guidelines for Multinational Enterprises, 2011, Concepts and Principles I.1.
8 In Mullerat & Brennan 2005, p. 386.
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In all three jurisdictions studied, the general notion seems to be that a code of conduct 
is not binding per se for the multinational that has adopted it. Lundblad, too, argues 
that the mere inclusion of a provision stipulating that the contract will be ended if the 
conditions of the COC are not met will normally be insufficient for the clause to be 
legally effective.9 There are, nonetheless, measures that multinationals can take in order 
to make their codes of conduct legally binding, either for themselves or for their supply 
partners too. The requirements are set out in sections 5.2.7.2, 5.3.7.2 and 5.4.7.2. 

Finally, it should be noted that the term “code of conduct” can both include documents 
in the sense that they are voluntary instruments, relating to a set of rights and obligations 
for the MNC and its stakeholders, and documents that are called “code of conduct” 
but that are used as contracts or general terms and conditions. When it is necessary to 
distinguish between the two types, I will refer to the former as codes of conduct in the 
traditional sense.

5.2 The Netherlands

5.2.1 Sources and principles of contract law

Sources of contract law
In Dutch law, a contract is qualified as a multilateral obligatory agreement. The matter 
of contracts is regulated in the Dutch Civil Code (“DCC”). The DCC has a layered 
structure: the code starts out in general, and becomes increasingly specific. As a result 
of this, not only those specific sections on contracting, but also more general sections 
(concerning, for instance, legal acts) will apply to contracts that concern CSR. Contracts 
are thereby subject to various sections of the DCC. 

Furthermore, the DCC contains a number of articles on specific agreements, such as 
sales and exchange agreements (Book 7, Title 7.1) and employment agreements (Book 
7, Title 7.10); these articles contain stipulations on particular aspects of these specific 
agreements (such as how a good sold is to be delivered, and the duties of the employee 
and the employer). Supply agreements may qualify as sales agreements; as such, some 
aspects may be regulated in Title 7.7.1. Various aspects, including CSR requirements, 
are not explicitly regulated by the DCC. As a result, these types of agreements will be 
subject to the general articles on legal acts and contracts.

Principles of contract law
Three basic (and connected) principles dominate Dutch contract law. The first is that 
of freedom of contract. As a result of this principle (which is not explicitly laid down 
in the law), parties are free to contract with whomever they wish, on whatever subject 
they wish, and whenever they wish, unless they are in breach of a mandatory statutory 
provision, morality, or public order as set out in Article 3:40 DCC. The second is that 
of freedom of form (consensualism). This principle is laid down in Article 3:37 par. 1 

9 In Mullerat & Brennan 2005, p. 394. 
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DCC: unless otherwise dictated, legal declarations can take any form. They may also 
follow implicitly from an act of a party, as long as parties reach consensus. As a result, 
contracts come in all shapes and forms and do not need to be written down in order to 
take effect. The third is that of the obligatory power of the contract: pacta sunt servanda. 
This principle is enclosed in Article 6:128 DCC, which dictates that the agreement has 
the consequences that parties have agreed upon. These principles will be explained in 
more depth in the sections following hereafter.

5.2.2 Contract formation

Contracts are regulated in the DCC. A contract comes into being by an offer and a 
subsequent acceptance (Article 6:217 paragraph 1 DCC). An offer is only qualified as 
such if a proposal to enter into an agreement is made, containing all essential elements 
of that agreement, so that a simple “yes” by the contracting party can suffice. Acceptance 
of the offer flows from the “yes” by the contracting party. If the acceptance differs from 
the offer, the “acceptance” should in fact be qualified as a new offer (Article 6:225 DCC) 
and as a rejection of the original offer.10 An offer may be rescinded (herroepen) until it 
has been accepted; after the offer has been accepted, an agreement is in place. 

In respect of CSR contracting, there may be some discussion as to whether a general 
statement qualifies as an offer or not. A company may state, for instance when it provides 
its supplier with CSR guidelines, that it did not wish to express an offer, but rather that 
its statement was the expression of an aspiration, and that those statements were not 
intended to have any legal consequences. The easiest way to prevent this situation from 
occurring is for a company to clarify whether a policy or document is intended to be 
legally binding, i.e. by inserting wording to that effect. If this is not clear, however, it will 
depend on the circumstances of the case at hand whether or not a statement could have 
been interpreted as an offer. 

How does Dutch law deal with such a scenario? In order for a contract to come into 
existence, parties must declare their intention, this declaration of intent being a kind of 
legal act as described in Article 3:33 DCC. If the intention of a (legal) person diverges 
from its declaration, such as when an MNC does not wish to be legally bound by its 
statement, the question is what should prevail. Should that be the appearance of the 
party’s declaration or its intention? 

Article 3:35 DCC states that the outward appearance of the declaration prevails over 
the internal will of the person acting, as long as the other party has justifiably relied 
upon the intent of the person acting. This system is known as the will/reliance doctrine 
(wilsvertrouwensleer) and it not only applies to the question whether an offer has been 
made but also to the question whether an offer has been accepted.11

10 If parties each refer to a different set of general terms and conditions, the acceptance will be different 
from the offer. This is referred to as a “battle of the forms” and this is elaborated upon infra. 

11 As well as to all other legal acts. 
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If the other party has justifiably relied on an actor’s declaration, a legal act comes into 
being despite the will and declaration not coinciding, if the following three criteria are 
met. First of all, there should be a declaration of the person acting.12 This is based on 
the doctrine that one should only benefit from the reliance doctrine if the behavior 
can be traced back to the person acting (“toedoen”). Secondly, this act must have been 
interpreted by the other party as a declaration of a certain nature that was focused 
on him. Finally, it must have been reasonable for the other party to rely upon this 
declaration under the given circumstances. 

This last criterion has led to the most discussion in practice. When may a contracting 
party reasonably rely upon a given declaration? “Reasonably being able to rely upon” 
implies a duty to investigate.13 There may be circumstances under which it should be 
assumed that one may not rely upon the declarations of a given party. This may for 
example be the case when a party unexpectedly changes its mind about the contract or 
when the acting party makes a (written) declaration despite not speaking the language.14

5.2.3 Content of a contract: requirements and interpretation

In order for the contract that has been concluded to be enforceable, it must contain 
determinable terms (Article 6:227 DCC) and be sufficiently certain. This criterion is met 
if the content of the obligations is sufficiently clear or determinable.15 Assuming that 
this is the case, the obligations arising from the contract are legally enforceable. Asser, 
Hartkamp and Sieburgh note that case law on this subject is sparse.16 A few examples 
are the following. In 1924, the District Court of Maastricht pondered whether “the 
construction of a house next to a currently existing house, located at Akerstraat” was 
sufficiently clear. The tenant of the house to be constructed had indicated in the sales 
contract that he did not require a further clarification of the location since he was aware 
of the location and parties agreed upon that location. As a result, the Court held that the 
terms of the agreement were sufficiently clear and determinable.17 

12 To quote Hartkamp & Sieburgh: “Bovendien is nodig, dat de partijen hun wil aan elkaar hebben kenbaar 
gemaakt met het doel, het door beiden beoogde rechtsgevolg in het leven te roepen. [...] De verklaarde 
wil is nodig voor het tot stand doen komen van een overeenkomst. Niet aan wat zich uitsluitend in 
het binnenste van de mens afspeelt, doch alleen aan uiterlijke gedragingen kan rechtsgevolg worden 
toegekend. Een wil die niet op een of andere wijze tot uiting is gekomen, heeft in rechte geen betekenis. 
Pas als de partijen hun wil aan elkaar hebben doen kennen, op welke wijze dan ook – in taal of tekenen, 
mondeling of schriftelijk, direct of door middel van derden, door mechanische hulpmiddelen, gebaren, 
houding of handelingen, of onder sommige omstandigheden zelfs door een niet-handelen –, kan die wil 
rechtens relevant worden”; Asser, Hartkamp & Sieburgh 2014, III no. 119. 

13 Hijma 2007, p. 41.
14 Most of the cases concerning such “gerechtvaardigd vertrouwen” or justified reliance concern 

employment cases, such as HR 14 January 1983, NJ 1983, 457 m. nt. PAS, in which it was questioned 
whether the employer could justify relying on the resignation of the employee. 

15 Asser, Hartkamp & Sieburgh 2014, III no. 283. Case law e.g.: Hof Den Bosch 15 October 2002, NJ 2003, 
477; Hof Leeuwarden 8 June 2010, Prg. 2010, 169. 

16 Asser, Hartkamp & Sieburgh 2014, III no. 285.
17 Arr. Rb. Maastricht, 10 April 1924, NJ 1924, p. 738. 
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In 1934, the Supreme Court held that a clause that provided for works to be carried out, 
although the price to be paid was not mentioned, was sufficiently clear to be considered 
legally binding.18 Finally, in 1938, the Supreme Court held that a contract may leave it 
up to one of the two parties to decide “the measure of the performance on the basis of 
a wide scale”.19 

Furthermore, if the content of a contract is unclear or incomplete, the “Haviltex 
criterion” will form the basis of its interpretation. The interpretation of such a written 
contract should not be based on a purely textual explanation of that contract, but rather 
on “what the parties, in the given circumstances, could reasonably expect from one 
another, taking into account their social background and any legal knowledge they may 
have”.20 A purely textual approach only comes second to the common intention of the 
parties. 

It should be noted, however, that in recent decades the approach has wavered between 
a purely contextual interpretation towards an objective interpretation of the terms of 
the contract and vice versa.21 In cases such as Meyer Europe/PontMeyer and Derksen/
Homburg,22 the Supreme Court has pointed out the importance of wording carefully 
chosen by professional parties and has assumed that the linguistic meaning is the one 
intended by parties. With its decision in Lundiform/Mexx in 2013, however, the Supreme 
Court returned, by and large, to its contextual approach.23 It ruled that in commercial 
cases (as well as in cases between private individuals), the Haviltex principle (and 
the contextual approach) applied as well. That means that even in commercial cases, 
other circumstantial factors may co-determine the interpretation of the contract and 
that a meaning may therefore be given to the words that differs from the purely textual 
meaning. 

Besides being bound by the obligations that flow from the contract, contracting parties 
also have other legal obligations. Article 6:2 DCC states that contracting parties are 
required to act in conformity with the requirements of reasonableness and fairness. 
This requirement of reasonableness and fairness is elaborated upon in Article 6:248 
Paragraph 1 DCC: the agreement has the consequences that the parties have agreed 
upon. Nonetheless, the nature of the agreement, the law, custom and demands of 
reasonableness and fairness may color the agreement.

Reasonableness and fairness are therefore of “prominent importance when determining 
the content of the legal relationship between parties”.24 They not only influence how a 
contract should be interpreted, but they also complement the content of the contract, for 

18 Hof Arnhem 10 January 1934, NJ 1934, p. 1205. 
19 HR 21 May 1938, NJ 1938/565. 
20 Author’s own translation of the Haviltex principle; HR 13 March 1981, NJ 1981, 635. 
21 See Veenstra 2009. 
22 HR 19 January 2007, NJ 2007, 575 (PontMeyer/Meyer Europe); HR 29 June 2007, NJ 2007, 576 (Derksen/

Homburg), both in Veenstra 2009.
23 HR 5 April 2013, JOR 2013/198 (Mexx/Lundiform).
24 Asser/Hartkamp & Sieburgh 2014, I no. 55. 
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instance if this contract contains a void/lacuna. Thirdly, they may limit or derogate from 
the content of the contract: if something has been agreed upon by parties, under certain 
circumstances a party may not rely on the agreement if this would be unacceptable from 
the point of view of reasonableness and fairness, although this is a difficult test to meet. 
As a result, all agreements between parties are further defined and complemented by the 
standards of reasonableness and fairness. 

5.2.4 Pre-contractual questionnaires and content of the contract

MNCs frequently make use of pre-contractual questionnaires in contracting. These 
questionnaires can also concern CSR questions. The question is then what the value of 
these questionnaires is. If the questionnaire is referred to in the final contract concluded 
between an MNC and a supplier, the information provided in the questionnaire may 
become part of the contract. Moreover, such pre-contractual questionnaires could serve 
to meet the MNC’s duty of due diligence, as will be discussed in Chapters 7 and 8. 

5.2.5 General terms and conditions

In Dutch law, standard contract terms are viewed as a special category of contracts. In 
the Netherlands, the literature concerning the validity and regulation of general terms 
and conditions is extensive.

5.2.5.1 When do general terms and conditions apply?

General terms and conditions are contractual clauses that become part of the contract 
as a result of an offer and acceptance. If the contracting party has accepted the user’s 
general terms and conditions, it is bound by them. It is not required that the terms and 
conditions be signed by the recipient.25

5.2.5.2 Regulation of content of general terms and conditions

Title 6.5.3 of the DCC regulates general terms and conditions.26 Article 6:247 DCC of 
that title contains scope rules in respect of three situations. First of all, if both parties 
are professionals and located in the Netherlands, Title 6.5.3 applies, regardless of the 
law that governs the agreement (Paragraph 1). If both are professional parties but one 
or both are located outside of the Netherlands, Title 6.5.3 does not apply, regardless of 
the law that applies to the agreement (Paragraph 2). Lastly, if the contracting party is 
a consumer and is located in the Netherlands, Title 6.5.3 applies, regardless of the law 
that applies to the agreement (Paragraph 4). The reason for not applying Title 6.5.3 
to professional contracting parties in international situations is to create greater legal 
certainty for parties which operate in such an international setting; foreign users of 

25 General terms and conditions may even apply to oral agreements, see: Rechtbank Rotterdam, 8 July 
2009, ECLI:NL:RBROT:2009:BK8875. 

26 This title is partly based on EU Directive 93/13/EEC on Unfair Contract Terms for Consumers.
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general terms and conditions do not have to take Title 6.5.3 into account when drafting 
their terms that may be used for Dutch contracting parties. 

Given the nature of the agreements studied in this research, it is very unlikely that either 
the situation mentioned in Paragraph 1 or in Paragraph 4 of Article 6:247 DCC would 
apply. In virtually all cases, the supplier will be a professional party located outside of 
the Netherlands (Paragraph 2). As a result, Title 6.5.3 will generally not apply to the 
agreements studied, even if Dutch law applies to the agreement.27 If this title does not 
apply to the general terms and conditions at hand, those terms and conditions will only 
be governed by the applicable general contract law (other than title 6.5.3).28 As a result, 
in order to evaluate whether the terms and conditions used are valid and binding, one 
should refer to the general framework for contracting as set out above.

5.2.5.3 Battle of the forms

The Netherlands adheres to the “first shot” system of the battle of the forms. Article 6:225 
Paragraph 3 DCC covers the battle of the forms. This clause is not part of Title 6.5.3 and 
therefore also applies if the parties are international professionals. This article stipulates 
that the first reference is valid; the second reference only has effect if the first set of 
general terms and conditions are explicitly rejected. A standardized announcement that 
one’s own terms and conditions will apply is not sufficient to meet the criterion of an 
“explicit rejection”. Mentioning that one’s own set will apply, to the exclusion of all other 
terms and conditions, will not always suffice.29 

If the contracting parties explicitly reject one another’s terms and conditions, several 
scenarios are possible. First, that no agreement (with or without general terms and 
conditions) has come into being at all; secondly, that agreement has been reached and 
that no general terms and conditions apply, or only those clauses from the general 
terms and conditions that parties agree to. It is also possible that if B has rejected A’s 
general terms and conditions but A has not subsequently rejected B’s general terms and 
conditions, B’s general terms and conditions apply.

This “first shot” system has led to criticism; it is unfair, it is argued, to contractually bind 
one party that has not agreed to a set of general terms and conditions. Furthermore, the 
first shot system is fairly uncommon from an international perspective. 

Finally, if parties include a choice of law in their general terms and conditions and 
each chooses a different legal system, and a battle of the forms ensues, the question of 

27 Which, as we will see, is highly likely.
28 See, for example, Rechtbank Rotterdam 12 March 1998, S&S 1999, 45 and Hof Arnhem 2 December 

2003, LJN AO 1612.
29 S. A. Kruisinga, ‘Battle of Forms’, in B. Wessels et al. (eds.), Algemene voorwaarden, 2010, p. 35. See, 

for instance, Hof ’s Hertogenbosch 18 March 2014, ECLI:NL:GHSHE:2014:748, in which the Court 
of Appeal of Den Bosch ruled as follows: “The reference to the general terms in the order by Buva 
amounts to an implicit rejection of other general terms than its own terms, but not an explicit rejection 
as intended in art. 6:225 par. 3 DCC. In order to meet the criterion of an explicit rejection, it would need 
to be necessary that other terms are rejected and which terms are rejected” (emphasis In the original).
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which law will apply is a problematic one. The party that last referred to its terms and 
conditions will want to see its set applied to the agreement, and may look for ways in 
which to apply another law than Dutch law to the agreement so that the first shot system 
does not apply. These issues are complex and there is no clear answer to them that covers 
all theoretical scenarios.30 

Furthermore, they do not lie at the heart of the research. Although most MNCs use 
general terms and conditions, they frequently choose to make their COCs applicable by 
more than one legal mechanism (as shall be discussed in Chapter 6), which means that 
their reliance on the applicability of their own general terms and conditions is smaller. 
That means that this discussion is not crucial for the research at hand; I will therefore 
not elaborate upon it. 

5.2.6 Rights and obligations of third parties

In Dutch law, the tenet “res inter alios acta…”, as stipulated above, holds true: if one 
is not party to a contract, one cannot derive rights from that agreement. Nonetheless, 
there are certain – long-established – exceptions to that rule, which will be described 
below.

5.2.6.1 Rights

Dutch law enables parties to include a clause for the benefit of a third party. This is 
provided for in Articles 6:253 and 6:254 DCC. If A and B agree upon a clause on behalf 
of C, B is contractually obliged to fulfill this obligation if C accepts the clause. Until C 
has accepted this clause, C cannot claim rights under the agreement. Such acceptance 
may be implicit, as with “regular” two-party contracts. In order for a third party to 
derive rights under a contract on the basis of Articles 6:253 and 254 DCC, it is not even 
necessary that such a clause is explicitly drawn up in a contract.31

If a clause on behalf of a third party is not complied with, both the third party and the 
stipulator may request performance, unless the stipulator has no interest in performance 
or the third party resists the stipulator’s claim for performance.32 It is therefore imaginable 
that third parties (such as the employees of the supplier) may derive rights from a CSR 
contract in accordance with Dutch law. 

5.2.6.2 Obligations

Dutch civil law has also created the possibility – albeit for this setting a weak one – to 
impose obligations upon a third party. 

30 For an in-depth discussion, see Van Wechem 2007 and Hijma 2010.
31 HR 1 October 2004, RvdW 2004, 112 (TCM/Gesink).
32 Hof Arnhem 8 March 1985, NJ 1985, 678. 
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The first option, which is not too relevant for the CSR setting on which this book focuses, 
is that of a qualitative obligation. Qualitative obligations, after all, can only cover acts of 
tolerating facts or refraining from acts (Article 6:252(1) DCC), but more importantly: 
they can only be affixed to immoveable property and must be registered in the public 
records. As a result, a qualitative obligation is not an option in the case of supply chain 
contracting.

Another possibility is that of a perpetual clause (kettingbeding). Under such a clause, 
one contracting party takes on the obligation to perpetuate a contractual clause in its 
contract with a third party, thereby passing on the contractual clause to its successors. 
Dutch law poses no specific requirements as to the validity of a perpetual clause. 

However, there are issues in the case of non-compliance with such perpetual clauses 
under Dutch law. The MNC only contracts with its supply partner, not with sub-tier 
suppliers. If, contrary to its contractual obligations, the supplier fails to include a certain 
clause in the contracts with its sub-suppliers, on the basis of contract law the MNC can 
only make claims vis-à-vis its own supplier. But the MNC cannot force the sub-tier 
supplier (which, after all, is not its contracting partner) to observe certain clauses from 
a contract to which it is not a party. At the same time, while the stipulator may claim 
damages from its contract party for not observing the perpetual clause, unless the third 
party has acted in bad faith, it is not possible for the stipulator of a perpetual clause to 
claim damages from the third party on the basis of extra-contractual liability.33

As a result, the effectiveness of a perpetual clause in Dutch law is limited: the party in 
respect of whom the contract has been breached has no other options than to claim 
damages from its contract partner and resign in the knowledge that his contract 
partner and its successor have not included the relevant term in their contract, without 
a possibility of forcing them to restore that clause. Despite their limited effectiveness, 
perpetual clauses are the only contractual solution for such a situation.34 

5.2.7 Codes of conduct

5.2.7.1 Bindingness of codes of conduct for the MNC in general

Although there are authors who conclude otherwise,35 the general notion in the 
Netherlands is that voluntarily drafted or accepted codes are not legally binding for 
those who adhere to it.36It is often also claimed that the provisions contained in a code 
are not legally binding, at least that such a bindingness does not naturally flow from the 
instrument of a code of conduct. Koelemeijer asserts that if any bindingness of clauses 

33 See also Du Perron 1999, p. 159. For such exceptions, see HR 04 June 1965, NJ 1965, 381 and HR 28 June 
1974, NJ 1974, 400. 

34 Qualitative obligations do not offer a solution, since these can only be used in respect of immoveable 
property. See also: Asser, Hartkamp & Sieburgh 2014, III no. 550. 

35 Galle 2000, Koelemeijer 2005. 
36 Koelemeijer in Hamers et al. 2005, p. 108. See on this subject also extensively Giesen 2007 and Giesen 

2008. 
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in a code is to be induced, this binding nature does not flow from the code itself but 
rather from general or more specific (inter)national legislation, if a code contains legally 
binding clauses.37 

Proponents of the belief that COCs are not binding usually adduce two arguments in 
support of this thesis. The first is that since MNCs create codes of conduct from the 
starting point that such codes are aspirational and not legally binding, they do not wish 
to be bound by these codes. Proponents argue that since the company using a COC 
desires not to be bound by this code, this desire of the legal subject should lead the 
way. Hoff agrees with this notion.38 He argues that the company’s intention should be 
paramount for the legal consequences of a code of conduct.39 Galle, too, follows this 
rationale.40

Yet this does not necessarily follow from the system of the law; the Dutch system is 
based on the will/reliance doctrine, which – indeed – requires a will to be present in 
order to be legally bound; yet if such a will is not present, the acting party may still 
be legally bound if the other party has, and may have, relied on the statement of the 
acting party. Galle argues that if the COC of a MNC does not make clear what the 
intended (legal) character of the code is, this is at the risk of the MNC if the code has 
been published for the general public.41 

Another argument often brought forward is that the contents of codes of conduct are 
not specific enough to provide for legal obligations. This has been argued by inter alia 
the Socio-Economic Council of the Netherlands (SER) in its report in 2000.42 Galle, too, 
distinguishes between a normative code, which contains norms for the company and 
its employees, and an aspirational code, which he describes as a form of participatory 
ethics.43 The first may be considered more binding than the latter; if a code states that 
“human rights will be respected”, Galle believes this to be “a different matter” from 
the company that indicates that all suppliers are to sign declarations that they will not 
employ children under the age of 15. Relevant may also be whether sanctions or auditing 
mechanisms are included in the COC; Galle seems to hint at a difference in terms of the 
requirement of a sufficient definiteness of the terms, which must be fulfilled in order for 
a contract to be legally binding. 

In conclusion, in the Netherlands the general notion is that voluntarily drafted or 
accepted codes are not legally binding for those that adhere to them.44 It is often also 
claimed that the provisions contained in a code are not legally binding, at least that such 
a binding nature does not naturally flow from the instrument of a code of conduct. 

37 Koelemeijer 2004, p. 12. 
38 Hoff 2006, p. 14.
39 Hoff 2006, p. 140. 
40 Galle 2000, p. 89. 
41 Galle 2000, p. 89.
42 SER 2000, p. 72. 
43 Galle 2000, p. 59. 
44 Koelemeijer in J.J.A. Hamers et al. 2005, p.  108. For an extensive discussion, see also Giesen 2007, 

p. 56-77, specifically p. 59. 
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Problematic in respect of this discussion of “bindingness for the MNC” (outside of 
specific legal relationships with others) is that its participants are largely scholars from 
non-legal disciplines. Such a debate is then not easily placed in a private law context. 
I believe that this much debated Dutch question of bindingness on the MNC is not a 
question that fits within the system of private law as such. After all, bindingness as a 
concept is only of use when it is looked at between two (legal) persons. The question 
of bindingness therefore, in my opinion, cannot be answered without answering the 
question: bindingness towards whom? 

Giesen has discussed this question extensively from within the framework of private 
law.45 He argues that there are two main grounds for bindingness: the law (e.g. Article 
2:391 par. 5 DCC) and consensus (in the sense of agreement among a certain group that 
they may be held to the alternative regulation).46 Alternatively, private regulation may 
fill in the open norms of the DCC; this discussion predominantly plays a role in the 
questions answered in Chapter 7. 

In her dissertation on binding corporate rules (which are, in effect, privacy codes of 
conduct in respect of global data transfers; these are (in type and effect) similar to 
the codes of conduct used for CSR purposes) Moerel argues that binding corporate 
rules are a unilateral undertaking and not a contract as such.47 She claims that such 
binding corporate rules could be qualified as legal unilateral undertakings (eenzijdige 
rechtshandelingen), which, she argues, “are considered valid and binding on the part 
giving the undertaking”.48 

Indeed, Asser, Hartkamp and Sieburgh point out that, frequently, no distinction can be 
made between unilateral directed undertakings (eenzijdige gerichte rechtshandelingen) 
and agreements so that most of the provisions of the DCC that apply to agreements also 
apply to unilateral directed undertakings.49 Moreover, Moerel argues that “all provisions 
of Dutch contract law will apply mutatis mutandis to such unilateral undertakings”.50 

In my opinion, the conclusion that a code of conduct (as a unilateral undertaking) is 
“valid” in the sense of the law is a correct one, but the conclusion that it is therefore 
“legally binding” does not logically flow from the above. Again, I wonder: why would 
it be binding and toward whom? What legal basis is there? There is no consensus in 
the sense proposed by Giesen, and the Dutch Civil Code does not allow for (reverse) 
unilateral agreements in the way that English and American law do. Nonetheless, even 
if they are not binding in and of themselves, COCs may play a role in determining the 
liability of the MNC. This will be discussed in more detail in Chapter 7. Furthermore, as 

45 Giesen 2007a, 2007b and 2008; most notably 2007a, p. 91 and further. 
46 Giesen 2007b, p. 50-66.
47 Moerel 2011, p. 304. 
48 Moerel 2011, p. 305.
49 Asser/Hartkamp & Sieburgh 2014, III no. 101.
50 Moerel 2011, p. 305.
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has been pointed out by Galle51 and by Hoff52, non-binding codes may take on a legally 
enforceable role through incorporation in legally binding devices such as contracts and 
general terms and conditions. 

5.2.7.2 Bindingness of codes of conduct in supply chains

As has been set out, companies frequently attempt to make codes of conduct legally 
binding. This means that they are no longer codes of conduct in the true sense of 
the term (COCs sui generis, in the sense that they are a voluntary sets of norms and 
standards). After all, they may then also be qualified as contracts or general terms and 
conditions. 

In order for the COC to be legally binding between an MNC and a supplier independent 
of any other contract or contractual relationship, the regular requirements must have 
been met. As has been set out above, an offer and an acceptance is needed under Dutch 
law in order to conclude a contract. Therefore, it must be clear for the supplier that the 
COC is, in fact, an offer, which he may or may not accept. Once accepted, a contract 
exists. 

When embedded in another contract, the requirements are slightly different. Of course, 
it is necessary that the contract to which the COC is linked has been validly concluded. 
Then, it is necessary that the terms of the COC become terms of the agreement. What 
is required for this? I believe that a mere reference to a code of conduct (“Please take 
note of the Code of Conduct of Company X, enclosed as Annex A”) in a contractual 
document is insufficient for a contract to be concluded. After all, it is not clear to the 
supplier that the MNC expects him to uphold the COC and the statement made by the 
MNC does not qualify as an offer in the private law sense. 

It must be clear to the supplier that the reference to or provision of the COC is, in fact, 
part of the offer, which he may or may not accept. This may be done by requesting that 
the supplier signs for the receipt of and compliance with the COC. Another option is 
to refer to the COC in a contract and to declare that that the COC is applicable to the 
contract, as a form of general terms and conditions. In such a case, the requirements set 
out in 5.2.4 apply. 

51 Galle 2000, p. 90.
52 Hoff 2006, p. 159. 
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5.3 England

5.3.1 Sources and principles of contract law

Sources of contract law
In England, the main source of contract law is the “common law” developed by the 
courts.53 There are very few acts that deal with contracting in the broad sense of the 
word and there is no contracting code or similar.54

Principles of contract law
The basic principle for contracting is that of freedom of contract, both in respect of 
the party that someone contracts with (or not) and the content of the contract. English 
lawyers tend to characterize a contract as an “exchange of promises” rather than as an 
agreement: a contract comes into being as a result of two promises coming together.55 
The difference between an agreement and an exchange of promises was illustrated in 
Gibson v. Manchester City Council,56 where the House of Lords ruled that there was no 
contract since the words “may be prepared to sell” (emphasis added) in correspondence 
could not be construed as a promise or offer. This was contrary to the ruling by the 
Court of Appeal, which had held that there was a binding contract since from the 
correspondence and conduct it could be concluded that there was agreement on all 
material terms. The House of Lords therefore favored the “exchange of promises” 
approach over the (continental) “agreement” theory of contracting.

Types of contracts
Finally, it should be noted that English law (as does American law) makes a distinction 
between various types of contracts, including between bilateral and unilateral contracts.57 
The distinction lies in the question whether only one party is under an obligation to do 
something (or refrain from doing something) or whether both parties are under an 
obligation. The traditional contract, for instance one that concerns the sale of goods, is 
a bilateral contract: one party is under an obligation to supply the goods, and the other 
party is under an obligation to pay the sales price. In the case of a unilateral agreement, 
there is only one promisee. The traditional example of a unilateral contract is that of 
offering a reward in exchange for the return of a dog. Any passer-by may choose to 
accept the offer posed by the offeror, find the dog and return it to its owner, in which 
case the offeror is required to pay the reward. The offeree, on the other hand, is under 
no obligation to find the dog. 

53 Beale 2010, p. 83.
54 The most relevant sources of legislation for the purposes of this research are the Unfair Contract Terms 

Act 1977 and the Contracts (Rights of Third Parties) Act 1999, which will be discussed below where 
relevant.

55 Samuel 2010, p. 97; Beale 2010, p. 84. See also Moschi v. Lep Air Services Ltd [1973] AC 331.
56 [1978] 1 WLR 520 CA; [1979] 1 WLR 294 (HL). 
57 Although it has been argued that the categorization of unilateral contracts has only been recent; see De 

Goia-Carabellese 2011. 
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A reverse unilateral contract is also possible: A then asks B to make a promise, in return 
for which A either accepts, by performing the requested act or forbearance, or does 
nothing and is not bound. 

The most famous case to illustrate this concept of the unilateral contract is Carlill v. 
Carbolic Smoke Ball Co., in which Ms. Carlill had bought a so-called carbolic smoke 
ball.58 This smoke ball promised to prevent flu and other ailments. In an advertisement, 
the Carbolic Smoke Ball Company offered to pay GBP 100 to anyone who contracted 
such an ailment despite the use of the smoke ball. Carlill used her smoke ball for fourteen 
days and nonetheless contracted the flu. She then contacted the Carbolic Smoke Ball 
Company, requesting GBP 100 to be paid to her. Carbolic Smoke Ball Company refused, 
indicating that acceptance had not taken place. Moreover, it argued that there was no 
consideration provided by Carlill. Lord Justice Bowen of the Court of Appeal held that 
the offer made by Carbolic Smoke Ball constituted 

“an offer to become liable to any one who, before it is retracted, performs the condition, 
and although the offer is made to the world, the contract is made with that limited 
portion of the public who, before it is retracted, performs the condition […] on the 
face of the advertisement.”59

The requirement of consideration had been met by Carlill’s use of the smoke ball as 
prescribed. 

The acceptance in a unilateral agreement thereby lies in the performing of the act as 
required by the offer. It is imaginable that a code of conduct will qualify as a unilateral 
contract within the context of supply chain contracting. This notion will be discussed 
further in section 4.3.7.2. 

5.3.2 Requirements for contract formation

English law poses three basic requirements for a contract to come into being. English 
law requires not just offer and acceptance, it also requires consideration, Furthermore, 
parties are to have the intention to create legal relations. For the types of contracts which 
are the subject of this research, there are no requirements as to the form of the contract, 
which may therefore be written or oral, signed by parties or not. 

First of all, the requirements of offer and acceptance. Treitel defines an offer as 

“an expression of willingness to contract on specified terms, made with the intention 
that it is to become binding as soon as it is accepted by the person to whom it is 
addressed.”60 

58 [1893] 1 QB 256.
59 [1893] 1 QB 256, p. 268. See also Zwalve 2008, p. 533.
60 Treitel 2011, p. 8. 
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The “mirror-image” rule applies in respect of offer and acceptance. This means that the 
accepting party must accept all terms offered by the offering party; if the accepting party 
alters or adds even just one term to the contract, this is considered to be a new offer, 
rather than an acceptance.61 

The second requirement is that consideration is offered by each party. This means that 
a contract may not be one-sided; an informal gratuitous promise does not meet the 
requirements for a legally binding contract.62 Each party must offer something in return 
for the other party’s promise. It may be either a detriment to the promisee (giving value) 
or a benefit to the promisor (receiving value).63 This is in line with the notion that in 
English law, only something that has been bargained for is enforceable.64 In the case of 
a contract for the sale of goods, one party provides the goods in exchange for payment 
by the other party. The payment then forms the consideration for the contract for the 
sale of goods. 

Consideration may also come in the form of a mutual promise, as long as the performance 
of the promise would have been regarded as consideration. Mutual promises made 
in relation to a future performance can therefore qualify as consideration.65 It is a 
requirement that consideration must move from the promisee to the promisor.66 As 
a result, A can only enforce a contract with B if he himself provided the consideration 
to B. This requirement is related to the doctrine of privity of contract,67 which will be 
elaborated upon below. 

Courts do not rule on whether the consideration provided is adequate, since parties are 
presumed to be capable of coming to a fair bargain by themselves. Consideration may 
nevertheless be deemed insufficient, for instance when the consideration consists of 
the fulfillment of a contractual duty68 or of a public duty imposed by law.69 However, if 
one offers more than he is obliged to do by law, this can qualify as consideration.70 This 
notion will be elaborated upon below in more detail, in the context of the bindingness 
of codes of conduct used in the supply chain. 

Consideration offered may also come in the form of “collateral” to a main contract. It 
is possible that “there may be a contract the consideration for which is the making of 
some other contract”.71 It is therefore imaginable, in respect of meeting the condition 
of consideration, that CSR policy between supply partners is considered a separate 

61 Cheshire, Fifoot & Furmston 2012, p. 51. 
62 Treitel 2010, p. 71. 
63 Treitel 2010, p. 72. 
64 Cheshire, Fifoot & Furmston, 2012, p. 99. 
65 Treitel 2010, p. 75. 
66 Price v. Easton (1833) 4 B & Ad 433. 
67 For further discussion of this relation and the history of the development of both doctrines, see 

Cheshire, Fifoot & Furmston 2012, Chapter 4.3. 
68 Stilk v. Myrick (1809) 2 Camp 317. 
69 Collins v. Godefroy (1931) 1 B & Ad 950.
70 Glasbrook Bros Ltd v. Glamorgan CC [1925] AC 270. 
71 Lord Moulton, Heilbut, Symons & Co. v. Buckleton [1913] AC 30 at 47, in Cheshire, Fifoot & Furmston 

2012, p. 84. 
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contract, independent of the contract for – for instance – the sale or production of 
goods, since the consideration offered by the MNC is the possibility to enter into a 
contract for the sale of goods with the MNC. This is elaborated upon below and in 
Chapter 6. 

The final requirement – and, as we shall see later, possibly more problematic in the light 
of CSR documentation – is the intention to be legally bound. Some general rules can 
be drawn up in respect of this – not uncontested72 – requirement. First and foremost, 
in commercial settings – contrary to family or social settings – the courts will generally 
assume that parties intend to create legal relations and to contract.73 This assumption 
can be rebutted by a party.

An MNC using a CSR document and seeking to prove that it is not legally binding upon 
the MNC may therefore disprove the presumption that it intended to contract. One way 
of doing this is by reference to an express provision with clear wording indicating that 
no intention to contract was present.74 The clause stating that the document will not 
be enforceable under the law will generally be held to lack the intention to create legal 
relations and be unenforceable.75 

However, it is also possible to disprove an intention to contract without such wording, 
for instance through the use of an “honor clause” (that the agreement is to be binding in 
honor only). If the clause used is not clearly drafted, the courts will generally not accept 
that parties did not intend to create legally binding relations.76 Furthermore, if such a 
clause is inserted in a prominent position in the document, it is more likely to attract 
the attention of the other party and thereby more likely to be accepted by the courts; 
similarly, if there is an industry practice this makes it more likely that such a clause will 
be accepted by the courts, and if there are conflicting provisions, this makes it less likely 
that such a clause will be accepted. 

The intention to create legal relations may be rejected if vague language is used, 
although the same facts may, nevertheless, also lead to the conclusion that parties have 
not reached agreement at all.77

72 See, for example, Williston & Lord 2009, Chapter 3.5. For a summary of his arguments, see Cheshire, 
Fifoot & Furmston 2012, p. 148. 

73 Jones v. Padavatton [1969] 1 WLR 328; Kleinwort Benson Ltd v. Malaysia Mining Corp Berhad [1989] 
1 WLR 379, 383. 

74 In the most famous case with an express provision to this extent, Rose & Frank Co. v. J R Crompton & 
Bros Ltd [1923] 2 KB 261, 288, Scrutton LJ indicated that parties must be “expressing themselves so 
precisely that outsides may have no difficulty in understanding what they mean”. 

75 Jones v. Vernon’s Pools Ltd [1938] 2 All ER 626. 
76 See, for instance, Edwards v. Skyways Ltd [1925] AC at 455, and Furmston & Tolhurst 2010, p. 296. 
77 The same facts are thereby often used for more than one argument in concluding that there is no legally 

binding contract. See Treitel 2010, p. 51-52; see also section 5.3.3. See, for instance, J H Milner & Son 
v. Percy Bilton Ltd [1966] 1 WLR 1582, in which the phrase “May we please take this opportunity of 
placing on record the understanding that all the legal work of and incidental to the completion of the 
development and the grant of the leases shall be carried out by us” was determined to be too vague to 
constitute an intention to create legal relations.



Legal qualification of contracts, general terms and conditions and codes of conduct 

81

1

5

7

9

In determining whether the intent to create legal relations is present, courts use the 
objective theory of contract.78 They therefore ask whether a reasonable person in 
the position of the promisee would interpret a statement made by the promisor. The 
intention of the party that denies an intention to create legally binding relations need 
not be a positive subjective intention to contract,79 and it need not be explicit but can 
also be inferred as a matter of fact.80

An interesting parallel can be drawn with collective labor agreements. Collective labor 
agreements are commercial agreements and one could therefore assume that they would 
have legally binding effect. In the Industrial Relations Act 1971, it was provided that 
collective agreements in writing should be presumed to have been intended to create 
legal relations and to be enforceable in law. However, the vast majority of collective 
agreements included a clause stating that the agreement was not legally enforceable.81 
In the Trade Union and Labour Relations Act 1974, the assumption was reversed and 
the Trade Union and Labour Relations (Consolidation) Act 1992 in fact provides that 
a collective agreement is “conclusively presumed not to have been intended by the 
parties to be a legally enforceable contract” unless the contrary is expressly provided in 
writing.82 It is nevertheless possible to incorporate individual terms from collective labor 
agreements in individual employment agreements, where they will be legally binding.83 
It is currently generally accepted that collective labor agreements are not intended to 
create legal relations.84 

All in all, of the requirements mentioned above, the requirements of consideration and 
of the intention to be legally bound may be the most difficult to meet for CSR contracts. 
This will be discussed in more depth in Chapter 7.

5.3.3 Content of a contract: requirements and interpretation

In respect of the content of the contract, it is necessary that the content is sufficiently 
complete and certain in order for it to be enforceable. A contract is only enforceable if 
it “contain[s] mutual obligations and a commitment by each party”.85 Without sufficient 
certainty and completeness, there can be no “meeting of the minds” that is required for 
contract formation.86 There is – again – an overlap between the requirement of certainty 
and the required intention to create legal relations. If not all the essential terms of the 
contract have been agreed upon or the terms are uncertain, this may indicate a lack of 
any intention to contract.87 

78 Furmston & Tolhurst 2010, p. 278.
79 Furmston & Tolhurst 2010, p. 278. 
80 Jones v. Padavatton [1969] 1 WLR 328, 332. 
81 Furmston & Cheshire 2012, p. 159. 
82 S. 179(1) and (2).
83 See for instance National Coal Board v. Galley [1958] 1 All ER 91, [1958] 1 WLR 16. 
84 Furmston & Cheshire 2012, p. 159. 
85 Lord Gibson in Firstpost Homes Ltd v. Johnson [1995] 1 WLR 1567, at 1573. 
86 Furmston & Tolhurst 2010, p. 310. 
87 See Kleinwort Benson Ltd v. Malaysia Mining Corpn Bhd [1989] 1 ll WE 785, [1989] 1 WLR 379 on the 

legal status of a letter of comfort. 
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A term will be deemed uncertain if it lacks meaning or if the courts cannot determine 
the meaning which the parties intended. Promissory terms are sufficiently certain when 
it is possible to indicate whether a breach of these terms has been committed. If terms 
are ambiguous, these will be constructed by the courts by looking at them in the context 
of both the relevant sentence and the contract as a whole.88 

If it is impossible to resolve this ambiguity, the agreement will be deemed void.89 
However, English courts do not readily draw this conclusion.90 If only one term is 
incomplete or uncertain, avoidance will be limited to that term, rather than avoiding 
the entire contract.91

When an incomplete or uncertain contract has already been (partially) performed, the 
courts will more readily “do their best not to destroy the bargain,”92 and, rather than deem 
the contract void, the courts will then imply all reasonable terms to fill in the gaps. The 
performance of a contract and reliance thereon by the parties are therefore important in 
determining whether parties intended to contract. If it is held that parties have come to 
an agreement but that the terms of the contract are incomplete or uncertain, the courts 
may interpret and/or supplement the terms of the contract.

If the content of the contract requires interpretation because it is unclear or incomplete, 
the courts use the objective theory of contract: how would a reasonable person in the 
position of the parties act?93 It should be noted that in recent decades, courts have 
moved away somewhat from the – traditional – objective interpretation of contracts. 
With Investors Compensation Scheme Ltd v. West Bromwich Building Society,94 the courts 
have adopted a rather more contextual approach.95 Courts are to consider the unclear 
wording not just within the context of the whole agreement (its structure, chapters and 
preamble), which all shed light on the meaning of the contested words,96 but external 
circumstances, such as the factual and legal background, the commercial purpose of the 
contract and reasonableness, also play a role in the interpretation of the contract. 

English courts apply the contra proferentem rule in interpreting unclear contract terms. 
This means that any ambiguity will be resolved against the party who has inserted the 
relevant clause in the contract and seeks to rely on it. If the multinational has therefore 
included an unclear term in the contract, it will be construed in favor of its supplier. 

English contract law distinguishes between express and implied terms of the contract. 
Express terms of the contract are those terms that have been made explicit, for instance 

88 Furmston & Tolhurst 2010, p. 320. 
89 Peter Lind & Co. Ltd v. Mersey Docks and Harbour Board [1972] 2 Lloyd’s Rep 234. 
90 Treitel 2010, p. 51. 
91 Life Insurance Co. of Australia Ltd v. Phillips (1925) 36 CLR 60. 
92 F&G Sykes (Wessex) Ltd v. Fine Fare Ltd [1967] Lloyd’s Rep 53. 
93 For an illustration of this test, see Thake v. Maurice [1986] QB 844, [1986] 1 All ER 497. 
94 [1998] 1 WLR 896.
95 See Furmston & Cheshire 2012, p. 165-170; for a comparison with Dutch law and the Haviltex criterion, 

see Veenstra 2009. 
96 Veenstra 2009:6. 
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because they have been written down. If the content of the contract is incomplete or 
requires interpretation, courts may “import” implied terms to supplement the express 
terms. Implied contract terms come from a variety of sources: custom or trade usage 
(general business practices) that fulfill and complement the law.97 There may be terms 
implied under common law (Banco de Portugal v. Waterlow & Sons Ltd [1932]); terms 
implied in fact (Liverpool City Council v. Irwin [1977]); terms implied by law (which do 
not depend on the mutual intention of the parties, but rather amount to duties that arise 
out of certain types of contracts); and, finally, terms implied by statute (such as those 
under the Sale of Goods Act 1979). 

When deciding whether to imply terms, one test that the courts will apply is to ask 
whether parties themselves had thought they had concluded a binding contract. Courts 
will not imply terms if it were to contradict the express terms of the contract or if it 
would amount to making a contract for the parties where none would exist in the 
absence of the implied terms.98 

5.3.4  Pre-contractual questionnaires

In English contract law, one is not under a general pre-contractual duty to disclose 
information to the party with whom one is contracting.99 However, if a supplier chooses 
to fill out a self-assessment questionnaire and is not honest about the CSR conditions at 
his place of work, this could have legal consequences. Under certain circumstances, the 
information provided by the supplier is relevant in the contractual relationship between 
the MNC and the supplier. 

If the supplier makes a false statement of facts, this could qualify as misrepresentation, 
in which case – if certain conditions have been met – the MNC may have a claim for 
damages and/or may rescind the contract.100 If such a misrepresentation is deemed 
material (i.e., a reasonable person would deem such information to be of consequence 
in deciding whether or not to contract), it can have legal consequences. Such materiality 
is not required if a fraud has been perpetrated or if the contract indicates that materiality 
is not required. 

It is required that the person to whom the representation was made must have relied 
on it. The MNC must have therefore relied on his supplier’s claims in respect of his 
CSR performance and decided to contract on that basis. If the supplier has indicated 
that there are no CSR problems, the MNC may make a claim that it has entered into a 
contract by a misleading statement and it may claim damages or rescind the contract.

97 Hutton v. Warren (1836) 1 M & W 466; Produce Brokers Co. Ltd v. Olympia Oil and Cake Co. Ltd [1916] 
1 AC 314. 

98 See Schlesinger 1968, p. 471.
99 Treitel 2011, p. 424. 
100 Treitel 2011, p. 423-440. 



Contractual control in the supply chain

84

Furthermore, if the supplier provides certain information prior to contracting, 
this can have consequences for its legal defenses. Under the doctrine of estoppel by 
representation,101 

“a person who makes a precise and unambiguous representation of fact may be 
prevented from denying the truth of the statement, if the person to whom it was made 
intended to act on it and did act on it to his detriment”.102 

As a result, therefore, a party may use the represented facts as a defense to the other 
party. As an illustration: if a supplier had indicated that there were no CSR issues in its 
supply chain, under the doctrine of estoppel by representation, it cannot then go back 
and use CSR problems known in its factories as a defense to the MNC that made a claim 
under a contract and the COC if the terms of the COC have not been met. Since the 
focus of this book is on the matter of bindingness between the MNC and its supplier, 
and the liability of the MNC in case of CSR violations (rather than inter-party liability), 
this matter will not be explored in further detail.103 It may, nonetheless, provide for 
interesting further research. 

5.3.5 General terms and conditions

English lawyers discuss the (validity of) the content of general terms and conditions (in 
England frequently called standard business terms or standard contract terms) mainly 
from the perspective of general contract law, rather than viewing “standard terms and 
conditions” as a separate subject within contract law. The regulation of standard terms 
and conditions is therefore predominantly governed by principles of general contract 
law.

5.3.5.1 When do general terms and conditions apply?

Which conditions must be met for general terms and conditions to apply to a contract 
between parties? The general rules of contracting apply and various methods of 
incorporation in a contract are possible. A document can then have been signed by the 
party against whom the relevant general terms and conditions are used, or reasonable 
notice of the terms must have been given.104 In Parker v. South Eastern Rly Co105 the 
aforementioned requirement was deemed the applicable test and the question is one 
of fact, not of law, so in each individual case the circumstances must be investigated in 
order to determine whether the requirement of reasonable notice has been met. 

Notice of the relevant term must have been given before the contract is concluded. No 
evidence of such notice is required if the document has been signed by parties. Furmston 

101 To be distinguished from estoppel by negligence, promissory estoppel, estoppel by convention and 
proprietary estoppel, which will not be discussed in this book. 

102 Treitel 2011, p. 439. 
103 For an extensive discussion of liability for misrepresentation, see inter alia Chapter 9 of Treitel 2011; 

Andrews 2011, p. 235-274. 
104 Fifoot & Furmston 2012, p. 208. 
105 (1877) 2 CPD 416.
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notes that “if the document is signed it will normally be impossible, or at least difficult, 
to deny its contractual character”.106 If there is no fraud or misrepresentation, a party 
will be bound by a document that he has signed, even if he has not read its contents.107

It is also possible that the relevant clause applies as a result of having been incorporated 
in the course of dealing between parties, when two parties contract with one another 
repeatedly over a period of time and use the same terms.108 In such a case, it is generally 
accepted that these terms apply to future transactions unless expressly indicated 
otherwise. It is not necessary that parties have read the terms used or even that the main 
contract is in writing.109 This is explored in further detail infra.

5.3.5.2 Regulation of content of general terms and conditions

There is, nonetheless, a separate act of legislation that seeks to facilitate consumer 
protection against unfair exemption clauses in – inter alia – general terms and 
conditions: the Unfair Contract Terms Act 1977 (the “UCT Act”). The precise scope of 
the UCT Act is not very straightforward. Certain types of contracts are excluded from 
the scope of application of the UCT Act. This includes contracts relating to insurance, 
the formation or dissolution of a company, but also contracts for the sale of goods that 
are international in character (Section 26), if the following criteria have been met. The 
contract must be for the sale of goods or either ownership or possession of the goods 
will pass; the regular place of business must be in different states. Finally, one of the 
following three conditions must have been met: either the goods must be in the course 
of carriage or will be carried from one state’s territory to another state’s territory, or 
offer and acceptance must have been completed in different states, or the delivery of the 
goods must be to the territory of another state than the state where offer and acceptance 
were done. 

The contracts studied within the scope of this research will frequently fall within the 
scope of this provision (as a change of possession of the goods from one state to another 
is sufficient for Section 26), and therefore outside of the scope of the UCT Act. This 
means that a supply chain contract relating to the production of a good will often also 
meet this requirement and will therefore not fall within the scope of this Act. 

If contracts will not meet the requirements of Section 26, they will fall within the scope 
of the UCT Act (for instance, contracts relating to the provision of services, while 
the possession of goods does not change). As a result, it is relevant to look at some 
provisions of this Act. The most important provisions of the UCT Act for the purposes 
of this research relate to liability in case of negligence for personal injury or death (made 
ineffective) or other than personal injury or death (subject to the reasonableness test). 
However, in practice (as shall be seen in Chapter 8), such clauses in general terms and 

106 Furmston 2012, p. 214. 
107 See, inter alia, Curtis v. Chemical Cleaning and Dyeing Co. [1951] 1 KB 805, [1951] 1 All ER 631. 
108 Spurling v. Bradshaw [1956] 2 All ER 121, [1956] 1 WLR 461. 
109 Henry Kendall & Sons v. William Lillico & Sons [1969] 2 AC 31.
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conditions as the ones covered by the UCT Act will generally not play a role in cases that 
concern the liability of the MNC.110

5.3.5.3 Battle of the forms

Since there are no specific rules governing general terms and conditions in English law, 
the general principles of offer and acceptance apply to a battle of the forms.111 The most 
relevant case in this respect is that of Butler Machine Tool Co. Ltd v. Ex-Cell-O Corporation 
(England) Ltd.112 This case, in short, dealt with the sale of a machine at a stated price 
with delivery in ten months’ time. An offer was made with the seller’s standard terms; 
the buyer used a purchase note incorporating the buyer’s standard terms and changed 
the delivery date to ten to eleven months. There was a tear-off acknowledgement slip at 
the bottom of the purchase note, indicating acceptance of the order “on the Terms and 
Conditions stated thereon”; the sellers signed and returned this slip with their cover letter, 
confirming their revised quotation and delivery in ten to eleven months.113 Furmston 
points out that at least five different solutions seem imaginable: the first- and last-shot 
rules, but also “a contract that on the terms that the common law would normally imply 
in such circumstances, a contract on some amalgam of the parties’ terms or no contract 
at all” and believes that much is to be said for the last solution “since there is neither 
agreement nor apparent agreement on the terms of the contract”.114

In short, there is not one solution for all battles of the form in England. In the case 
of Butler Machine Tool Co. Ltd v. Ex-Cell-O Corporation (England) Ltd,115 Lords Justice 
Lawton and Bridge accepted the so-called “last-shot” approach: the sellers signed and 
returned the acknowledgement slip, which expressly incorporated the buyer’s terms and 
conditions. The cover letter that was enclosed with the acknowledgement slip did not 
sufficiently refer to the seller’s terms and conditions, as a result of which the seller’s 
terms and conditions were not accepted. However, as has been pointed out by Furmston 
and Tolhurst, it cannot be said that this last-shot approach would hold true for all 
imaginable circumstances in English law, and “[t]o say that the party firing the last shot 
wins, focuses too much on formation and not enough on the incorporation of terms”.116

Furthermore, another approach – the knock-out rule – was suggested by Lord Denning 
MR in Butler Machine Co. Ltd v. Ex-Cell-O Corporation (England) Ltd.117 Lord Denning 

110 For various reasons: these clauses generally cannot be found in COCs, which could become binding 
between the MNC and a possible claimant. They may be found in general terms and conditions, but 
these general terms and conditions are only binding between the MNC and the supplier and generally 
not binding for the claimant. As a result, they will not play a role in cases such as the one covered by this 
research. 

111 Furmston & Tolhurst 2010, p. 130. 
112 [1979] 1 WLR 401. 
113 In Furmston & Tolhurst 2010, p. 131.
114 Furmston 2012, p. 213.
115 [1979] 1 WLR 401. 
116 Furmston & Tolhurst 2010, p. 132
117 [1979] 1 WLR 401.
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MR suggested looking for “agreement on all material points”.118 He suggested that once 
the last form has been sent and no objections follow from its receipt by the other party, 
it can be said that an agreement has come into place. That agreement will sometimes 
contain terms from the “first shot”, and at other times from the “last shot”. Stone, too, has 
suggested that it would be possible to look for an early offer and acceptance that would 
contain all essential terms.119

Depending on the facts of the case at hand, therefore, English courts may adhere to a 
first-shot or last-shot approach, or may conclude that no agreement at all is in place. 
There is not one general rule that applies to all cases.

5.3.6 Contracts and the rights and obligations of third parties

One of the basic principles of English contract law is that of privity of contract: no one 
may be entitled to or be bound by the terms of a contract to which he is not an original 
party.120 Even if a clause is made for his benefit, a stranger cannot take advantage of a 
contract if he is not party to it.121

5.3.6.1 Rights

Over recent decades, the privity of contract doctrine has been reformed, most notably 
when the Contracts (Rights of Third Parties) Act became law in 1999. This Act, 
nonetheless, is still very much treated as an exception to the main rule of privity of 
contract.122 

In England, if an employee of a supplier wishes to hold the MNC liable for CSR violations 
by the supplier, this would generally be solved not by construing a direct contractual 
right for the employee under the contract between the MNC and the supplier, but rather 
by creating some kind of (non-contractual) benefit for the employee in another manner 
without the employee having a right to enforce the contract itself.123

There is, nevertheless, also the legal possibility for third parties to directly derive rights 
under a contract they are not party to. On the basis of the Contracts (Rights of Third 
Parties) Act, contracting parties may confer rights on third parties. These rights are then 
enforceable by the third parties themselves if certain conditions have been met. The 
contracting party is entitled under the contract either if (Section 1(1)(a)) the contract 
expressly indicates as such, or when the contract term purports to confer a benefit on 

118 Ibid., p. 404-405. 
119 Stone 2011, p. 49.
120 Tweddle v. Atkinson (1861) 1 B & s 393; another major decision in this respect is Beswick v. Beswick 

[1968] AC 58, [1967] 2 All ER 1197, in which the House of Lords held that the widow Beswick could not 
derive rights under the Law of Property Act 1925 from a contract that entitled her to a weekly payment 
of GBP 5, to be paid by her nephew. 

121 Ibid. at p. 397-398.
122 Treitel 2011, p. 614. 
123 Such as liability in negligence towards the third party; see Treitel 2011, p. 642-657.These possibilities 

will be explored in detail in Chapter 6.
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the third party (Section 1(1)(b)), unless it turns out that the parties did not intend it that 
way (Section 1(2)), for instance when parties have indicated that the contract does not 
purport to confer a benefit on him. The term “benefit” can “include any performance due 
under the contract between A and B”124 but must “purport to confer the benefit on C, so 
that it is not enough for C to show he would happen to benefit from its performance”.125 
The mere “happenstance” benefiting from a contractual clause is therefore insufficient. 

The easiest way in which parties can therefore avoid third parties making claims under 
a contract is for the contract to expressly say so,126 but it should be pointed out that a 
standard clause indicating that the agreement is not intended to benefit or be enforceable 
by anyone other than the parties may be insufficient if any particular term contains a 
clear undertaking in favor of the third party.127 

Finally, Section 1(3) of the Act requires that if a third party wants to enforce a promise 
made to him by a contracting party, this third party must have been “expressly identified” 
in the contract, either “by name, as a member of a class or as answering a particular 
description”. A random “passer-by” therefore would not easily be able to claim under a 
contract, even if all other conditions have been met. 

If rights have been created in a third party, these may not simply be taken away by the 
contracting parties but they may be modified under Section 2 of the Act. Furthermore, 
contracting parties have certain defenses against the entitled third party under Section 3 
of the Act. The Act does not require that consideration moves from the third party to A. 

As a result, therefore, it is possible that third parties may derive rights from CSR clauses 
in contracts under English law. In order for this to happen, the third party must prove 
that the MNC and the supplier intended to confer the benefit upon him.

5.3.6.2 Obligations

It is generally held that in English law it is not possible to impose obligations on a third 
party by means of a contract to which the third party is not a party.128 Only in extremely 
restricted circumstances is it possible for two contracting parties to confer obligations 
upon a third party. One general exception is in the case of land: it is possible to create an 
obligation to refrain from certain acts of ownership upon the land bought, which can be 
enforced against third parties later acquiring the land.129 This scenario is parallel to the 
possibility in Dutch law of a qualitative obligation described supra.130 

124 Treitel 2011, p. 685. 
125 Dolphin Maritime & Aviation Services Ltd v. Sveriges Angfartygs Assurans Forening [2009] EWHC 716 

(Comm); [2009] 2 Lloyd’s Rep. 123 at [74].
126 Cheshire, Fifoot & Furmston 2012, p. 578. 
127 Treitel 2011, p. 685. 
128 Treitel 2010, p. 705. 
129 Tulk v. Moxhay (1848) 2 Ph 774. 
130 See section 5.2.6.2.
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It has been questioned whether such an exception could also apply in respect of other 
subject matters than land; two situations with different requirements exist (restrictions 
upon the use of goods131 and upon the price at which goods are resold132) but neither is 
really relevant for supply chain contracting and the imposition of CSR requirements on 
supply chain partners further down the line. 

It is nonetheless possible for two parties to stipulate that one party must ensure that a 
third party is also bound by the content of an agreement. The principle of freedom of 
contracting also includes this possibility. As with the Dutch perpetual clause, such a 
clause is then not directly binding upon the third party and in case of non-performance 
of that clause, only the party that should have ensured compliance can be bound by that 
clause. 

5.3.7 Codes of conduct

For some reason, the theme of the (non-)binding nature of codes of conduct is not 
one that is frequently explored by English lawyers. Virtually nothing has been written 
about the legal status of CSR initiatives under private law. Most of the English literature 
on codes of conduct and their place in society and law stems from disciplines such as 
sociology, business ethics, et cetera. It is nonetheless possible to draw some conclusions 
on the status of COCs in English law by the simple application of general principles of 
English contract law. The most logical approach is therefore to analyze whether codes of 
conduct meet the criteria that English law imposes on contracts.

5.3.7.1 Bindingness of codes of conduct for the MNC in general

Crucial to the status of a corporate COC for the MNC that uses it is the idea that 
“informal gratuitous promises” are not legally binding. A promise only becomes legally 
binding upon the promisor when it is in a deed.133 In such a case, “the binding force of 
such a promise does not depend on contract at all” and even if the promisee is not aware 
of the promise, the promise takes effect.134 However, to my knowledge companies never 
opt to shape a code of conduct in the form of a deed; I have never encountered it in the 
process of this research. 

Generally speaking, therefore, unless it meets the criteria for a unilateral contract as 
described in section 5.3.1 through 5.3.3, a code of conduct adopted by an English MNC 
that has simply been posted on its website, without incorporation in any contract, will 
not be legally binding upon the MNC.

131 In the case of a ship, see inter alia: De Mattos v. Gibson (1858) 4 De F & J 276; Lord Strathcona Steamship 
Co. v. Dominion Coal Co. [1926] AC 108. 

132 These questions are now discussed mainly in the realm of competition law; see inter alia Taddy v. 
Sterious [1904] 1 Ch 354 for an attempt to enforce a price restriction against a third party. 

133 And it meets all the requirements for a deed; see Treitel 2010, p. 166-168.
134 Treitel 2010, p. 166. 
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5.3.7.2 Bindingness of codes of conduct in supply chains

In order for a code of conduct to be binding for the MNC and its supply partner as 
a standalone document (independent of other possible contracts), it must meet the 
general requirements for contracts: offer and acceptance are required, the intention of 
parties to be legally bound by the terms of the COC, and consideration must have been 
offered. 

There are two perspectives from which we can determine whether these requirements 
have been met. One is to look at the code of conduct being exchanged between parties 
as independent of any other contract that is entered into by the parties, so looking at the 
COC as a legal document in and of itself. 

In such a case, whilst offer and acceptance will most easily be met, the requirements 
of consideration would be more problematic. The requirement of consideration will 
not always be fulfilled in such a case, for instance when the content of the COC only 
sets out those obligations for the supplier that are already spelled out by public law 
and which the supplier must meet. As has been discussed above, this will not provide 
sufficient consideration for the supplier. But even assuming the code of conduct sets 
out obligations that go beyond those provided for by public law, the requirement of 
consideration may prove problematic. In that case, the consideration provided by the 
supplier will consist of meeting the requirements set out in the agreement. This would 
meet the requirement of being to the “detriment” of the supplier and moving towards 
the MNC. But what would the consideration provided by the MNC consist of? If the 
COC is viewed as entirely independent of any other contractual relationship, the MNC 
would not be providing its own consideration. 

However, the question is how realistic it would be to look at a COC from within a 
contractual vacuum. After all, a supplier will only be willing to sign up to a code of 
conduct if he is (in due course) allowed to contract with the MNC. 

If viewed from that context, the consideration requirement is less problematic: 
the consideration that moves from the MNC to the supplier could be formed by 
the willingness of the MNC to enter into a supply agreement with the supplier; the 
“collateral” consideration discussed infra. The requirements of offer and acceptance may 
be met if the MNC asks its supplier to sign the COC. That leaves just the requirement 
of the intention to create legal relations. As discussed supra, for parties acting in a 
commercial capacity, the assumption will be that parties had the necessary legal intent, 
since both acted in a commercial capacity. This assumption may be refuted if parties can 
prove they lacked legal intent, for instance because a clause was inserted to that extent 
or because the wording was too vague. In Chapter 6 it will be explored whether parties 
actually do this in practice. 

Finally, it is quite possible that parties themselves consider the COC as general terms to 
a main agreement. In such a case, the main contract must meet the requirements of offer 
and acceptance and consideration. Furthermore, the COC must be incorporated in the 
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main contract. This may either be achieved by asking the supplier to sign the COC, or by 
providing sufficient notice in the main contract (“the MNC’s code of conduct applies to 
this contract”) or by incorporation through a course of dealing (which will be the least 
legally secure of the three options), as has been discussed supra.

5.4  California, United States

5.4.1 Sources and principles of contract law

Sources of contract law
Law in the United States can derive from both federal and state sources. Some subjects 
are regulated by the federation; if that is not the case, states may regulate the subject 
matter. As a result of Erie Railroad Co. v. Thompkins, federal courts can only regulate the 
content of state law when there is a federal issue in a case.135 General contract law and 
tort law are not deemed to be federal issues. The United States is a common law country 
and much of the law of contracts is based on casework of the courts, rather than acts of 
legislation. 

Nonetheless, California is one of the few American states that has a civil code in place: 
the California Civil Code (the “CCC”). The Third Division of the CCC, enacted in 
1873 and first proposed by David Dudley Field II, relates to obligations and contains 
a number of relevant sections on contracts. It should be noted that the scope of the 
CCC is rather less exhaustive than the civil codes used in civil law traditions such as the 
Netherlands. The body of case law developed by the common law courts for the state 
of California therefore remains a vitally important source of contract law, especially in 
respect of subjects that are not covered in the CCC.

Furthermore, another somewhat relevant source of federal law in respect of this subject 
matter is the Uniform Commercial Code (“UCC”). The UCC was implemented in the 
state of California as the California Commercial Code. The California Commercial 
Code differs from the UCC mostly in formal rather than substantive ways (i.e. the 
use of the term Divisions rather than Articles, for legal-technical reasons). As a result, 
provisions adopted in the California Commercial Code are generally identical to those 
adopted in other states with non-significant diversions from the UCC.136 

The provisions of the UCC apply in respect of both individual consumer transactions 
and in respect of business transactions. Whether the UCC applies depends on the 
subject matter and character of the transaction. Article 2 of the UCC (Division 2 of 
the California Commercial Code) covers contracts for the sale of goods; this section 

135 Erie Railroad Co. v. Thompkins, 304 U.S. 64 (1938). Note that although federal courts may hear claims 
that concern state matters such as contract law under diversity jurisdiction (and if the requirement of a 
minimum claim of US 75,000 dollar has been met), they must then apply state law rather than federal law.

136 For the sake of convenience, I will hereinafter refer to the UCC rather than to the California Commercial 
Code.
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applies to all transactions that concern the sale of goods,137 whether between merchants, 
merchants and consumers or non-merchant buyers and sellers. 

However, the contracts that fall within the scope of this research are not limited to 
contracts of sale. As a result, many contracts – such as manufacturing and production 
contracts – will not fall within the scope of the UCC. 

Another important source when researching contract law is the Restatement (Second) 
(the “Restatement (Second)”138), a treatise published by the American Law Institute. 
This treatise has attempted to provide a common framework in respect of contract law 
and the section on Contracts functions as an authoritative guide to the common law 
of contracts.139 It consists of 385 sections that contain and then explain and illustrate a 
rule or set of rules. It also contains a reporter’s note, which lists cases that support or 
– sometimes – contradict the section’s comments. 

Although the Restatement (Second) has no formal legal force, it is an important source 
of contract law and many states follow the Restatement (Second) in respect of contract 
law. California, too, in most respects follows the Restatement (Second). The American 
Law Institute has authoritative members from various kinds of legal professions and in 
practice; judges frequently rely on this and other Restatements in their decisions. 

Besides these general sources of contract law, there are a number of acts with specific 
subject matter relevant to this research. These are both federal and state-enacted acts of 
legislation that deal with a number of aspects of supply chain contracting. One relevant 
federal act of legislation is Section 1502 of the Dodd Frank Wall Street Reform and 
Customer Protection Act (“DFA”), which aims to improve transparency in respect of 
supply chains of companies that make use of so-called “conflict minerals”.140 

Secondly, various specific relevant acts of legislation have been enacted by the State of 
California. First of all, Public Contract Code Section 6108 (g) provides that companies 
are only permitted to contract with the State of California if they meet the requirements 
of Section 1502 DFA.

Another relevant act is the California Transparency in Supply Chains Act (“CTSCA”). 
The CTSCA aims to increase transparency for consumers in respect of products tainted 
with human trafficking and slavery, thereby encouraging them to purchase responsibly, 
with the hope of improving the lives of victims of human trafficking and slavery and 
has served as inspiration for other, similar acts in other jurisdictions.141 Finally, the 

137 Article 2-102.
138 To be distinguished from the Restatement (Second) of Conflict of Laws, which will be referred to by its 

full name.
139 In this Chapter 5, all references to the Restatement (Second) will refer to the Restatement (Second) of 

Contracts.
140 Dodd–Frank Wall Street Reform and Consumer Protection Act (Enrolled Final Version – HR 4173).
141 California Transparency in Supply Chains Act, Senate Bill no. 657, Chapter 556. The CTSCA has served 

as inspiration for – inter alia – the proposed transparency requirements in the English Modern Slavery 
Act and a proposed act for the federal United States on slavery in supply chains. 
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University of California Responsible Contracting Act provides that the University of 
California142 is – inter alia – required to uphold responsible contracts that meet certain 
labor requirements.143 

Since the latter three acts only concern the way companies go about contracting in their 
supply chain and the transparency requirements they must meet, these acts of legislation 
will be discussed in the section below on the regulation of the contents of contracting.

Principles of contract law
The purpose of contract law in the United States has been described as “the realization 
of reasonable expectations induced by promises”.144 The CCC defines a contract as “an 
agreement to do or not to do a certain thing” (Section 1549 CCC). Parties to a valid 
legal contract can enforce the obligations arising out of the contract in an action at 
law (Section 1427, 1428 CCC). More broadly, scholars have described contracts as 
“a promise or set of promises for the breach of which the law gives a remedy, or the 
performance of which the law in some way recognizes a duty”.145 The focus thereby 
lies heavily on the concept of exchanging promises. This promissory nature has been 
confirmed by the courts over the past fifty years.146 

It is generally not required that a contract is laid down in writing. Oral agreements 
are enforceable even if no record of that agreement exists in a signed document. 
Exceptions to the rule nonetheless exist. All states have enacted statutes that provide 
that certain types of agreements need to be signed by the promisor. These types of 
statutes are referred to as a “statute of frauds”. In California, the Statute of Frauds is 
laid down in Section 1624 of the Californian Civil Code. Section 1624 requires that 
either the contract itself is in writing, or that there is a written note or memorandum 
thereof, and that the written document is signed by the party that is to be charged.147 
The contracts covered by the California Statute of Frauds include – inter alia – contracts 
for the sale of real property (Section 1624(a)(3)) or promises to take over another 
person’s debt (Section 1624(a)(2)). More relevant for the research at hand are contracts 
that cover an extended timespan and will not be performed within one year from the 
making of the contract (Section 1624(a)(1)). Furthermore, the UCC also provides that 

142 Spread across ten campuses across California, with locations at: Berkeley, Davis, Irvine, Los Angeles, 
Merced, Riverside, San Diego, San Francisco, Santa Barbara and Santa Cruz.

143 University of California Responsible Contracting Act, Senate Bill 1596, amending Sections 10507.7 and 
10509 of the California Public Contract Code, enacted on February 22, 2008. 

144 Corbin & Perillo 1993, par. 1.1. 
145 Restatement (Second) par. 1. See also Williston & Lord 2013, par. 1:1. The UCC uses a narrower definition 

and does not focus on the enforceability of a contract. Par. 1-201(b)(12) provides that “the total legal 
obligation that results from the parties’ agreement as determined by [this Act] as supplemented by any 
other applicable laws.”

146 Williston & Ford 2013, par. 1:1. See also, inter alia, District Court for the Third Circuit, Stentor Electric 
Mfg Co. v. Klaxon Co., 115 F.2d 268 (C.C.A. 3rd Cir. 1940), judgment revised on other grounds, 313 
U.S. 487, 61 S. Ct. 1020, 85 L. Ed. 1477 (1941); District Court for the Tenth Circuit, U.S. v. 85.11 Acres 
of Land, More or Less, in Pawnee County, Okl., 243 F. Supp. 423 (N.D. Okla. 1965); Bundsen v. Workers 
Comp. Appeals Bd., 147 Cal. App. 3d 106, 195 Cal. Rptr. 10 (1st Dist. 1983). 

147 Note that the contract itself need not be in a written form; the oral contract is the binding contract, and 
the written document merely functions as evidence of the terms of the contract.
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contracts that concern the sale of goods for the price of US 500 dollar or more must 
have a “writing sufficient to indicate that a contract for sale has been made between the 
parties and signed by the party against whom enforcement is sought”. Apart from these 
requirements, there are no relevant form requirements for the types of contracts that 
are researched here. Considering that the contracts studied within the framework of 
this research will generally concern the sale of goods for the price of more than US 500 
dollar, the contracts researched must be put into writing.

Parties’ freedom of contract (as in the Netherlands and England) is protected by the 
Fourteenth Amendment.148 Nonetheless, as in other states, this concept has been eroded 
to some extent, as a result of the fact that legislation as well as the courts regulate the 
content of contracts as well as their form.149

Categories of contracts
American law distinguishes between various types of contracts.150 The most relevant 
distinction is that between unilateral and bilateral contracts. This category of unilateral 
contracts is not a fixed one and various types of contracts may fall within it.151 In 
American law it is therefore possible, in unilateral contracts, for only one party to be 
bound by the contract, whereas the other party is not bound; an example of such a 
unilateral contract is provided in section 5.3.1, in the case of the reward for the return 
of a dog to its owner.152 Corbin notes that, in recent years, there has been an explosive 
growth in claims on the basis of unilateral contracts. These cases most frequently concern 
claims by employees against their (former) employer, claiming certain benefits.153 This 
concept is explored in more depth in section 5.4.7.2 within the context of supply chain 
contracting. 

5.4.2 Contract formation

The CCC (Section 1550) requires the following in order for a binding contract to come 
into existence: 

1. Parties capable of contracting;
2. Their consent;
3. A lawful object; and,
4. A sufficient cause or consideration.

148 Section 1 of the Fourteenth Amendment provides that “No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive 
any person of life, liberty, or property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.”

149 See also Witkin 2005 on Constitutional Law, par. 1070, p. 684.
150 E.g., between formal and informal contracts, express and implied in facts contracts, executory and 

executed contracts, etc.
151 Witkin 2005, Contracts, par. 107, p. 149.
152 Note that it is possible that there is an implied promise in return; if that is the case, the contract is not 

unilateral but bilateral and the promisee is also bound to perform. 
153 Corbin & Perillo 1993, par. 1.23; Pettit 1983. 
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These requirements are echoed in other American states; courts and legal scholars in the 
United States agree that mutual consent is necessary (generally shaped in the form of 
an offer and an acceptance) between parties with legal capacity, and it is necessary that 
consideration is offered in return for one’s promise.154

Out of the four above-mentioned requirements, the first and third will be least 
problematic. CSR contracts in respect of the supply chain will be concluded between 
the MNC (a corporation) and either a supplier (generally also a corporation) or a 
supply chain worker, all of whom will be capable of contracting.155 The same holds 
true for the third requirement: supply chain contracts will have a lawful object, namely 
the production of goods or the provision of a service or the agreement upon the CSR 
conditions under which a certain product will be made or a service will be provided.

Mutual consent is required. Section 1565 CCC requires that parties communicate their 
consent to one another. It is not necessary that there is an actual “meeting of the minds”; 
the mere outward expression of mutual consent is sufficient. Such mutual consent is 
generally achieved through an offer and subsequent acceptance of that offer. 

The CCC does not define offer and acceptance. The Restatement (Second) defines an 
offer as “the manifestation of willingness to enter into a bargain, so made as to justify 
another person in understanding that his assent to that bargain is invited and will 
conclude it.”156 Acceptance need not be in writing; “if a writing appears on its face to 
be an offer or proposed contract and it is delivered by one party to another, the receipt 
thereof may constitute a manifestation of acceptance”.157 

Furthermore, it is necessary that “the terms of the contract are reasonably certain”,158 
otherwise no contract will be formed.159 The Restatement (Second) furthermore states 
that the offer may then create a power of acceptance in either one or more specified 
persons or classes of persons.160

An offer may be revoked by the offeror until it has been accepted by the offeree. As 
phrased by the Restatement (Second), “an offeree’s power of acceptance is terminated 
when the offeree receives from the offeror a manifestation of an intention not to enter 
into the proposed contract”.161 If the offeree has rejected the offer, the offeree may no 

154 In the lack of consideration, it is possible to make a gratuitous promise binding if one party has relied 
upon it. This notion is known as “promissory estoppel” and will be discussed in further detail in section 
4.4.3. 

155 Moreover, it will not be beneficial for workers to rely on objections against this first requirement since 
they seek to rely on bindingness for both themselves and the MNC, rather than non-bindingness.

156 Restatement (Second), par. 24. 
157 Witkin 2005, Contracts, par. 119, p. 158. See, for example, Nelkin v. Marvin Hime & Co. (1964) 228 C.A. 

2d 744, 39 C.R. 701.
158 Restatement (Second), par. 33(1). 
159 Corbin & Perillo 1993 speak of “certain definite terms” in par. 1.11; again noting the requirement of 

sufficiently definite contract terms. This requirement is explored in depth in section 5.4.3. 
160 Restatement (Second), par. 29(2). 
161 Restatement (Second), par. 42.
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longer accept, unless the offeror has indicated otherwise.162 Offers expire either at the 
end of a reasonable time, or at the time specified in the offer.163

According to the Restatement (Second), an acceptance is “a manifestation of assent to 
the terms thereof made by the offeree in a manner invited or required by the offer” and 
it may also include a statement or conduct.164 Although silence is generally not sufficient 
to form acceptance, it may form acceptance if parties have established it to be so over 
the course of previous dealings or if they have agreed that that is the case.165 In the case 
of a unilateral contract, acceptance is to come in the shape of the performance of the 
offer made.

Section 1550 CCC requires “a sufficient cause or consideration”. This requirement is 
frequently explained by “the bargain theory of law”: something that one party either 
gives to another or refrains from doing for the other party, in exchange for the promise, 
as part of the bargain.166 Section 1605 CCC provides that consideration may consist of 
a benefit conferred upon the promisor or some other person or a detriment suffered 
by the promisee or some other person, as an inducement to the promisor. This latter 
requirement highlights the bargain aspect of the requirement of consideration for a 
valid contract to be formed. 

Furthermore, the consideration must be offered in exchange for that promise. It may 
consist of a return promise, an act other than a promise, forbearance, or “the creation, 
modification or destruction of a legal relation”.167 It is possible for one consideration 
(such as a promise) to support several counter-promises.168 

If the consideration consists of a benefit, it must have some value.169 However, similar to 
the English courts, the American courts do not consider the adequacy or usefulness of 
the consideration.170 They only look at whether the consideration provided is “real”. A 
nominal consideration of US 1 dollar  is fairly common and is generally deemed to be 
acceptable.171 If the contract is made by means of a formal written instrument, the CCC 
presumes that consideration has been provided (Section 1614 CCC). In a unilateral 
contract, the consideration consists of the act undertaken by the promisee, for instance, 
the return of the lost dog for which the reward is offered.

162 Restatement (Second), par. 38(1). 
163 Restatement (Second), par. 41(1). 
164 Restatement (Second), par. 50(1); Wold v. League of the Cross of Archdiocese of San Francisco (1931) 114 

C.A. 474, 481, 300 P. 57. 
165 Restatement (Second), par. 69(c). 
166 The main exception to the requirement of consideration lies in Section 2-209 (1) UCC, for agreements 

that modify another agreement; such agreements do not need consideration in order to be binding.
167 Restatement (Second), par. 71(3).
168 Martin v. World Savings & Loan Assn. (2001) 92 C.A. 4th 803, 808, 112 C.R. 2d 225.
169 The phrase “good consideration” in Section 1605 CCC is taken to mean “valuable consideration”; Alden 

v. Vallejo (1903) 139 C. 165, 168, 72 P. 905.
170 The adequacy of consideration nonetheless plays a role in certain situations, for instance when specific 

performance is sought. See also Witkin 2005, Contracts, par. 205, p. 239.
171 Zwalve 2008, p. 526; although he notes that there are court decisions in which such a consideration is 

deemed insufficient.
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A duty that is already owed, either as the result of a contract with another party or as the 
result of a statutory duty, cannot provide valid consideration. 

It is required that the offer (and hence the contract itself) is sufficiently definite in order 
for it to be valid. In the case of CSR contracts, with often vague, broad, ethical statements, 
this requirement is especially relevant. The terms of the contract must be reasonably 
certain and the court must be able to establish whether the contract has been breached 
and what would be the appropriate remedy.172 In Brudvig v. Renner, nonetheless, the 
court pointed out that less certainty is required in order to award damages than is 
necessary for specific performance.173 If the agreement is insufficiently specific, courts 
may nonetheless give precision to the agreement “by usage of trade or course of dealing 
between the parties” and courts may supply terms by factual or legal implication. If the 
uncertainty concerns only incidental matters, the court will generally not be tempted to 
hold the agreement invalid.174 Whenever possible, the courts will construe agreements 
in order to give them the effect that parties reasonably intended.

Some examples of the requirement of certainty can be given. In Los Angeles v. Superior 
Court, an agreement was made to transfer land with the purpose of erecting the Dodgers’ 
stadium there. Although the exact location and site of the site were undetermined and 
details concerning recreational facilities were not included, the court held that the 
agreement was nonetheless valid. The court held that the uncertainties were relatively 
unimportant in relation to the subject of the agreement, and that “where the matters left 
for future agreement are unessential, each party will be forced to accept a reasonable 
determination of the unsettled point”. The court would look whether “the indefinite 
promise is so essential to the bargain that inability to enforce that promise strictly 
according to its terms would make unfair the enforcement of the remainder of the 
agreement”.175 In Bettancourt v. Gilroy Theatre Co., it was held that the obligation to 
“erect a First Class Theatre” was sufficiently definite to award damages.176 “Fair market 
value” and “reasonable value” have also been held to be sufficiently definite to create 
an enforceable contract.177 Whether the requirements of the CSR documents studied 
would meet this test will be discussed in Chapter 6.

It is not required that parties intend to become legally bound. Whether, in practice, that 
will be the legal consequence of a certain agreement depends on the circumstances; 
it cannot a priori be said whether this will be the case. If parties have not considered 
whether their agreement will have legal consequences, this may either mean that they 
only have a non-enforceable, social agreement or that they are legally bound. Relevant 
will be how parties have expressed themselves and whether they did so in a manner that 
differs from the general assumption. For instance, if the agreement concerns an informal 

172 Holms v. Lerner (1999) 74 C.A. 4th 442, 457, 88 C.R. 2d 130.
173 (1959) C.A. 2d 524.
174 Witkin 2005 Contracts, par. 139, p. 179; Restatement (Second), par. 33.
175 (1959) 51 C.2d 423, 333, P.2d 745.
176 (1953) 120 C A.2d 364, 261 P.2d 351.
177 Goodwest Rubber Corp. v. Munoz (1985) 170 C.A. 3d 919, 921, 216 C.R. 604.
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matter, which is generally not dealt with in a manner that has legal consequences, the 
agreement will not be contractually binding unless parties indicate otherwise. 

If parties proclaim that they do not have the intention to become legally bound, this 
may be of consequence to the contract. The Restatement (Second) indicates in par. 21 
that “neither the real nor apparent intention that a promise be legally binding is essential 
to the formation of a contract, but a manifestation that a promise shall not affect legal 
relations may prevent the formation of a contract” (emphasis added).178 Corbin states 
that “although the statement that there can be no enforceable contract unless the 
parties intended to affect their legal relations cannot be supported, it is even further 
from the truth to say that their expressions of intentions as to their legal relations are 
immaterial”.179

For the subject matter at hand, similar to English law, the matter is thus complex. In the 
words of the court in Folwer v. Security-First Nat. Bank, “the same interchange of words 
may or may not be a binding contract depending on the circumstances under which the 
words are uttered, the tone of voice used, to whom they are addressed”.180 If the promises 
concern a subject matter that is generally dealt with in a legally binding manner, unless 
the MNC and the supplier state that they do not wish to be legally bound, they will be 
legally bound. If their agreement includes a statement that they do not wish to be legally 
bound, it is much more complicated and it will depend on the circumstances of the case 
at hand whether either party or both parties will be legally bound or not.181

5.4.3  Content of a contract: requirements and interpretation

As has been set out in section 5.4.2, it is required that the terms of the contract are 
sufficiently definite; if not, it will be held that no binding contract has been formed. But 
even if the terms are sufficiently definite, it is still possible that the courts will need to 
come to the aid of parties in order to determine what they had agreed upon. 

If a contract must be interpreted because parties are in a dispute about its content, the 
CCC provides that all contracts are to be interpreted by the same rules unless otherwise 
provided by the CCC (Section 1635). Courts use an “objective test, rather than the 
subjective intentions of the parties.”182 Section 1636 CCC provides that 

178 Comment b to Par. 21 Restatement (Second) adds as follows: “Parties to what would otherwise be a 
bargain and a contract sometimes agree that their legal relations are not to be affected. This may mean 
that no bargain has been reached, or that a particular manifestation of intention is not a promise; it 
may reserve a power to revoke or terminate under certain circumstances. But where one party has 
fully performed, the term may be unenforceable as a penalty or forfeiture; in other cases it may be 
unenforceable as against public policy (limiting recourse to courts) or as unconscionably limiting 
remedies for breach of contract.”

179 Corbin & Perillo 1993, par. 2.13. 
180 (1956) 146 C.A. 2d 37, 47, 303 P.2d 565.
181 Corbin & Perillo 1993, par. 2.13; Witkin 2005 Contracts, par. 128. For instance, in Smith v. MacDonald 

(1918) 37 C.A. 503, 174 P.  80, which concerned a written instrument under which defendant 
acknowledged his indebtedness to plaintiff, it also contained a provision that it should be void if suit 
were brought to enforce it. The court respected this clause and held that there was no legal obligation.

182 Williston & Lord 2013, par. 3:4. 
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“a contract must be so interpreted as to give effect to the mutual intention of the parties 
as it existed at the time of contracting, so far as the same is ascertainable and lawful”. 

Courts therefore look at the outward manifestations of the intent of parties, rather 
than their internal convictions or motivations: the “expressed intent therefore, under 
an objective standard”.183 When reconstructing this “objective intent”, they attempt to 
reconstruct what a reasonable person would conclude in the circumstances and position 
of the relevant parties. 

Section 1644 CCC furthermore provides that the words of a contract are to be understood 
in their ordinary and popular sense and not in their strict legal meaning, unless they are 
used by parties in a technical sense. The latter words are to be interpreted in the way that 
they are usually understood by persons in the relevant profession or business. 

In California, too, the contra proferentem rule applies: in case of ambiguities, the contract 
should be interpreted against the drafter.184 Section 1654 CCC provides that a contract 
should then be “interpreted most strongly against the party who caused the uncertainty 
to exist”. Furthermore, par. 207 of the Restatement (Second) proclaims that if the court 
has to choose between various reasonable meanings of a contractual term, a meaning 
that will serve the public interest will generally be preferred. As Williston points out, 
“the law will favor those who are without the aid of counsel and illiterate”.185 Whilst most 
examples of interpretation along these lines come from fields such as insurance law, it 
is imaginable that the courts will interpret a CSR contract too, in order to benefit the 
public interest.186

Furthermore, in respect of the question when certain terms and conditions become 
a valid and binding part of a contract, section 5.4.5.2 on general terms and contracts 
describes the rules in respect of this. Section 1641 CCC moreover provides that “the 
whole of a contract is to be taken together, so as to give effect to every party, if reasonable, 
each clause helping to interpret the other”. The contract will therefore be construed as 
a whole, as is provided by section 1642 CCC and section 1858 California Code of Civil 
Procedure. 

American law, too, allows for the possibility of implied terms (see section 4.3.3 on 
English law) in either supplementing or derogating from the contract. One such implied 
term is provided for by the UCC in section 1-203: “every contract or duty, within this 
act imposes an obligation of good faith in its performance or enforcement”. American 
courts have also implied this term in agreements where the UCC, formally speaking, 
does not apply. 

183 Witkin 2005, Contracts, par. 744, p. 830. See also inter alia Brant v. California Dairies, (1935) 4 C.2d 128, 
133, 48 P.2d 13.

184 See also par. 206, Restatement (Second).
185 Williston & Lord 2013, par. 30:9. 
186 An interesting discussion could ensue in the case of CSR norms incorporated in contracts. Because 

what would the “public interest” amount to? Would that be to “favor those who are without the aid 
of counsel and illiterate”, as Williston suggests? If so, the interpretation of the contract should lead to 
favoring supply chain workers rather than multinational companies. 
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A final possibility is that parties disagree as to whether certain documents or terms 
have become part of the contract between them. This matter will be discussed in section 
5.4.5.1, within the framework of general terms and conditions and their application. 

5.4.4 Pre-contractual questionnaires

Californian multinationals, too, make use of pre-contractual questionnaires. These are 
relevant in the legal relationship between an MNC and a supplier in various ways, very 
much similar to the situations described in section 5.3.4 in respect of English law. 

Depending on the wording in both the questionnaire and the contract, it may be that 
the content of the questionnaire becomes part of the binding contract between parties, 
for instance if the contract incorporates the questionnaire by reference. If that is the 
case and it later turns out that the supplier has not been truthful in answering the 
questionnaire, the claims by the supplier may qualify as fraud in the sense of section 
1571 CCC. As a result, the MNC may have grounds for rescission or reformation of the 
contract (Sections 1566, 1689 and 3399 CCC). Moreover, the multinational may claim 
damages for deceit. 

Again, since the above subject matter is largely outside of the scope of this book, it will 
not be discussed in further depth. 

5.4.5 General terms and conditions

As in England, in the United States general terms and conditions (or contrats d’adhesion, 
as they are sometimes referred to) are viewed within the framework of content, rather 
than as a separate type of contract. The sections below therefore do not only apply to 
general terms and conditions, but also to the content of contracts in general. 

5.4.5.1 When do general terms and conditions apply?

If a party accepts an offer, he is bound by the content thereof. The general rule in 
California is that if a writing “appears on its face to be an offer or proposed contract, and 
it is delivered by one party to another, the receipt thereof may constitute a manifestation 
of acceptance”. That means that if one signs or even accepts an instrument “which on its 
face is a contract, [that person] is deemed to consent to all of its terms,”187 even if it does 
not know one or all of its terms. In order for a party to be bound to the terms of the 
contract, it is therefore not required that he has read or has knowledge of the terms of 
the offer made to him or her.188 

187 Witkin 2005, Contracts, par. 118, p. 157. See also, inter alia, Constantian v. Mercedes-Benz Co. (1936) 5 
C.2d 631, 634, 55 P.2d 841; Cunningham v. International Com. Y.M.C.A. (1921) 51 C.A. 487, 490, 197 
P. 140.

188 Hunter v. Sparling (1948) 87 C.A. 2d 711, 725, 197 P.2d 807. See also Restatement (Second), par. 23, 
comment b; 1 Witkin 2005, Contracts, par. 181, p. 216.



Legal qualification of contracts, general terms and conditions and codes of conduct 

101

1

5

7

9

If a party wishes to use a set of terms and conditions separate from the main contract, 
it is nonetheless wise for that party to specifically refer to them or call them to the 
attention of its contracting partner in another way. For instance, in Scott’s Valley Fruit 
Exchange v. Growers Refrigeration Co., the court held that a receipt that indicated that 
“customer in accepting this receipt agrees to rules of our standard warehouse receipt and 
is bound thereby” was insufficient in order for the terms of that “standard warehouse 
receipt” (which contained special limitations on liability) to apply, since the recipient 
of the receipt had not been provided with those terms and conditions and it had no 
knowledge of those terms and conditions, nor had they been called to his attention.189

5.4.5.2 Regulation of content of general terms and conditions

Californian law provides for the unenforceability of contractual provisions if they are 
held unconscionable in Section 1670 (5) of the CCC.190 In case law, the courts have 
stipulated which elements must be present in order for a contractual provision to 
become unenforceable.191 

There must be both procedural and substantive unconscionability in order for a 
contractual term to become unenforceable.192 In A&M, the court held that procedural 
unconscionability relates to the factors of oppression and surprise. Secondly, there 
must be substantive unconscionability, which comes in the form of an uneven bargain: 
the risks of that bargain must have been allocated in an “objectively unreasonable or 
unexpected manner”.193

If a contract is a contract of adhesion, it is more likely that the requirement of procedural 
unconscionability will have been met; nonetheless, that in itself does not make a contract 
unenforceable as the requirement of substantive unconscionability must also have been 
fulfilled. The requirement of substantive unconscionability will have been met if the 
terms are “overly harsh” or “one-sided”. 

The CCC does not require a party making a claim under Section 1670 (5) CCC to have a 
certain capacity, i.e. that it is a natural person or consumer. Adhesive and unconscionable 
contracts may also occur in commercial settings. A weakness of bargaining power and 
an overall imbalance in the terms of the contract may nonetheless provide an indication 

189 (1947) 81 C.A. 2d 435, 184 P.2d 183.
190 This is the exact wording of the parallel provision in the UCC, Section 2-302 UCC. California deleted 

this provision in its adoption of the UCC, but then installed it in the CCC instead.
191 Note that two alternative approaches have been described in the literature; one described in Graham v. 

Scissor-Tail (1981) 28 C.3d 807, 171 C.R. 604, 623 P.2d 165 and another in A&M Produce Co. v. FMC 
Corp. (1982) 135 C.A. 3d 473, 186 C.R. 114. In Patterson v. ITT Consumer Financial Corp. (1993) 14 
C.A. 4th 1659, 18 V.T. 2d 563, it was held by the court that both approaches should lead to the same 
result.

192 The term unconscionability refers to overwhelmingly unfair or unjust contract terms or terms that are 
overwhelmingly in favor of the party that drafted them; it is thereby comparable to the term onredelijk 
bezwarend in Dutch law. 

193 See Patterson v. ITT Consumer Financial Corp, 14 C.A. 4th 1664, court quoting from A&M.
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that the contract is unconscionable.194 Unconscionability in a commercial context is 
possible but it is less easily established.195 

Nonetheless, it should be noted that in the field researched, both the MNC and the 
supplier are generally in a position to contract with various different parties. The 
Californian courts have held that that would make it much more difficult to claim 
substantive unconscionability, since the element of “oppression” would be hard to 
meet if “the complaining party had reasonably available alternative sources of supply 
from which to obtain the desired goods or services free of the terms claimed to be 
unconscionable”.196 Therefore, if a supplier would like to have a contractual term declared 
unenforceable, he would need to prove that there was substantive unconscionability, 
and that he would not have been able to contract with another MNC without having 
such a term applied to the contract. 

5.4.5.3 Battle of the forms

If the terms of the acceptance do not meet the terms of the offer, a battle of the forms 
may ensue. In California – similar to English law – the mirror-image rule applies. 
That means that the acceptance must be the mirror image of the offer that the offeree 
accepted, otherwise no contract has come into place. 

Section 1585 CCC states that “an acceptance must be absolute and unqualified or must 
include in itself an acceptance of that character which the proposer can separate from 
the rest, and which will conclude the person accepting”. If, such as in the case of a battle 
of the forms, the offeree accepts but proposes different terms, this does not qualify as 
acceptance. Section 1585 CCC states that a qualified acceptance is not an acceptance but 
rather a new proposal.197 

Once the offeree makes such a counter-offer, he is no longer in a position to accept 
the original offer. In Section 2-207, the UCC nonetheless makes a limited exception 
to this rule for contracts that fall within its scope. It provides that if the acceptance 
(that includes altered or additional terms) is sent within a reasonable time and it is 
an otherwise definite and reasonable expression, it qualifies as an acceptance unless 
acceptance is “expressly made additional on assent to the additional or different terms”. 
The terms that have been altered or added then operate as proposals for addition to 
the contract, and if the contract is between merchants, these terms become part of the 
contract unless the proposals for addition materially alter the contract, if the other party 
has already expressly objected to them, or if they expressly limit acceptance to the terms 
of that offer. 

194 See Restatement (Second), par. 208; Witkin 2005, Contracts, par. 331.
195 See A&M Produce Co. v. FMC Corp (1982), 135 C.A. 3d 489, citing Graham v. ScissorTail, supra.
196 Dean Witter Reynolds v. Superior Court (1989) 211 C.A. 3d 758, 259 C.R. 789.
197 See, for instance, Niles v. Hancock (1903) 140 C. 157, 161, 73 P. 840; Slavin v. Borinstein (1994) 25 C.A. 

4th 713, 720, 30 C.R. 2d 745; Witkin 2005, Contracts, par. 185, p. 219-220; Restatement (Second) par. 39.
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In cases that fall within the scope of the UCC, it is therefore possible that a so-called 
core agreement (“rompovereenkomst”) is in existence between parties.

5.4.6 Contracts and the rights and obligations of third parties

Similar to English law, Californian law uses as a starting point the principle of privity 
of contract. Nonetheless, third parties may derive rights and obligations from contracts 
they are not party to. In the 19th century, the drafter of the CCC, Dudley Field, 
proclaimed that “a contract, made expressly for the benefit of a third person, may be 
enforced by him at any time before the parties thereto rescind it”,198 both on the basis of 
the common law, or on the basis of applicable statutes. 

5.4.6.1 Rights

The CCC has codified Dudley’s claim and provides in Section 1559 that “a contract, 
made expressly for the benefit of a third person, may be enforced by him at any time 
before the parties thereto rescind it”. 

Par. 302 of the Restatement (Second) also provides for the possibility for those not party 
to a contract to derive rights and benefits from that contract. This rule nonetheless makes 
a distinction between intended and incidental third party beneficiaries to contracts. 

Intended beneficiaries are those on whom a benefit is bestowed by parties. Incidental 
beneficiaries are those who may benefit in practice from a contract, but to whom the law 
does not grant a legally enforceable right. In order to qualify as an intended beneficiary 
of a promise between two parties, the third party must prove that “recognition of a 
right to performance in the beneficiary is appropriate to effectuate the intention of the 
parties” (emphasis added). “Appropriate” is measured by the intentions of both parties 
that must be “effectuated”.199 Moreover, someone who claims rights as an intended 
beneficiary must prove that either (a) the performance of the promise will satisfy an 
obligation of the promisee to pay money to the beneficiary; or that (b) on the basis of 
the circumstances, it is clear that the promisee intends for the beneficiary to have the 
benefit of the promised performance. 

This latter requirement has been much debated in respect of the question whether it was 
only the promisee’s intention to benefit the third party that mattered or whether both 
parties must have intended to benefit the third party. Paragraph 302 of the Restatement 
(Second) requires both: it must be the intention of both parties to benefit the third party, 
but – although a necessary requirement – this is not a sufficient requirement for a third 
party to have an enforceable right to performance. If the intention of parties is unclear, 
the courts again use the objective test of what a reasonable person would conclude in 
the position of parties. 

198 Corbin & Perillo 1993, par. 43.1.
199 Corbin & Perillo 1993, par. 44.4.



Contractual control in the supply chain

104

In Neverkovec v. Fredericks, the court made it clear that the intention of the parties, 
again, is leading in determining whether a third party has an enforceable right.200 The 
simple fact that the contract phrases it in such a way that a third party could derive a 
right from it is insufficient; parties must have actually intended to confer a benefit on 
that party. 

In the United States, questions of this nature have been debated in legal proceedings 
between companies and employees. The most relevant case in this respect is Doe v. Wal-
Mart Stores, Inc.201 This case will be discussed extensively in Chapter 7. 

In order for a third party (such as an employee) to make a claim on the basis of a contract 
between two others (such as a contract between an MNC and a supplier), it is therefore 
necessary to prove that such recognition is appropriate to effectuate the intention of the 
MNC and the supplier and that the promisee (the MNC, to whom the supplier makes 
the promise to meet certain CSR norms) intends for the employee to have the benefit of 
that performance. In general, MNCs and suppliers will not be keen to create new rights 
for employees on the basis of their own contracts or COCs, since this can easily lead to 
legal proceedings if employees’ rights are violated by suppliers. A simple statement to 
the extent that the contract or code of conduct used does not intend to create legal rights 
for employees may be sufficient in order to prove that both promisor and promisee did 
not have the intention to create legally enforceable rights for employees.202 Whether an 
action on the basis of a breach of contract could be viable will be discussed in Chapter 8. 

5.4.6.2 Obligations

In respect of contractual obligations for third parties, the common law systems – again – 
have much in common. 

In Californian law, there is no conceptual equivalent to the Dutch perpetual clause 
(kettingbeding). That does not mean that the option of creating a contractual obligation 
between A and B for B to include a certain clause in its contract with C is not available; as 
a result of the principle of freedom of contract, and the fact that there is no prohibition 
by law to that extent, it is possible for A and B to agree upon whatever they wish as long 
as the requirements for a valid contract have been met and the subject matter is not an 
illegal one. Again, in American law, the limitations of such a perpetual clause are the 
same as in Dutch and English law (see sections 5.2.6.2 and 5.3.6.2), and the only redress 
that A can obtain comes from B rather than directly “fixing” the contract between B 
and C. 

200 (1999) 74 C.A. 4th 337, 87 C.R. 2d 856.
201 Doe v. Wal-Mart Stores Inc., 2009 no. 08-55706WL 1978730 (9th Cir. July 10, 2009).
202 Corbin & Perillo 1993, vol. 9, par. 44.4, “Where parties expressly deny any intention of conferring 

rights upon a third party... the critical question of whether they intended to benefit the third party is 
resolved”. See also: Agostino v. Quest Diagnostics, Inc., 2011 U.S. Dist. (D.N.J. 2011). However, see also 
section 5.4.7.2 on the value of such “disclaimers” in respect of employee handbooks: courts treat such 
disclaimers with ambivalence.
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5.4.7 Codes of conduct

5.4.7.1 Bindingness of codes of conduct for the MNC in general

If a multinational adopts a code of conduct, and does not use it in any further way (for 
instance, by incorporating it in contracts with suppliers or customers), it is unlikely that 
it will be held binding upon that MNC by the Californian courts. After all, a binding 
obligation only arises when a mutuality of promises is present. For a lack of such 
mutuality, the party seeking to enforce the promise must prove that he has relied on 
the promise of the MNC; in that case, promissory estoppel can provide a solution by 
allowing for the enforceability of such a promise. When answering this question only 
in respect of bindingness for the MNC itself, no reliance will be present because there 
is no other party involved than the MNC itself.203 As a result, there is no legal ground 
that allows for the legal bindingness of a code of conduct for the MNC in and of itself. 

5.4.7.2 Bindingness of codes of conduct in supply chains

The general conditions for contracting must be met if the code of conduct that is used in 
the supply chain is to be legally binding between a multinational and its supplier (or, as a 
derivative, between a multinational and the employees of a supplier). Has an offer been 
made and has this offer been accepted? Are the terms sufficiently precise for the code to 
be binding? Has consideration been provided by the supplier in exchange? 

What conditions need to be met in order for a code of conduct to qualify as a contract 
in the supply chain? Further guidance may be found in the case law. Unlike in the other 
two jurisdictions studied, an ample source of information is available in the way of 
case law, both in California and in other American states. Most of the case law revolves 
around the question whether a company’s employee handbook or code of conduct is 
legally binding in the relationship between a company and an employee. In the United 
States, this question was especially relevant in the light of the employment-at-will 
doctrine, under which an employer does not need a valid reason or warning in order 
to terminate the employment relationship with an employee. In such cases, employees 
are unable to make a (financial) claim upon termination. Nonetheless, most American 
states, including California, make one or more exceptions to this doctrine, if it is held 
that there is an employment contract in place between an employer and an employee 
(even if the contract is merely implied).204 An employee handbook or code of conduct 
may provide proof of such an implied contract. The principles applied are the same in 
respect of suppliers. 

This question has been answered both in cases in which the employee of the MNC 
company filed a claim, and in the case in which a supply chain worker initiated 
proceedings. In the latter case, an employee of the supplier may argue that a contract 

203 For a discussion of the bindingness of the COC for the MNC vis-à-vis a supplier, see section 5.4.7.2. 
204 A further exception to the employment-at-will doctrine accepted by the Californian courts has been 

that employers may breach an implied covenant of good faith and fair dealing. Following this doctrine, 
a termination may be in bad faith and thereby prohibited.
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exists directly between himself and the MNC, so that the MNC acts as the employer 
of the supply chain worker. Multiple legal obstacles must be surmounted in order for 
such a claim to be successful, including proving that the MNC has control and direction 
over the employees. As a result, it is not an attractive option and it will not be explored 
further in depth.205 Alternatively, the supply chain worker may argue that he is a third 
party beneficiary to the contract between the MNC and the supplier that is his employer. 
This latter option was explored in Doe v. Wal-Mart Stores, Inc. and will be explored in 
further detail. 

Courts have examined which requirements must be met in order for a written 
instrument to constitute a contract between the company and the employees concerned. 
These discussions have predominantly taken place in the framework of the question 
whether an employee can rely on a document (such as an employee handbook or code 
of conduct) that constitutes, in fact, a labor contract, or whether the employment 
relationship with his employer was one characterized by employment-at-will. 

Whilst several states have rejected the notion that a handbook or code of conduct 
could constitute a contract, the general conviction in at least thirty states, including 
California, is that – if certain conditions are met – a code of conduct or employee 
handbook could form a contract (if no other written contract has been entered into). In 
Chinn v. China Nat. Aviation Corp., the court held that “the attitude of the courts (as well 
as of employers in general) is to consider regulations of this type [in respect of bonuses, 
severance pay and retirement benefit] which offer additional advantages to employees 
as being in effect offers of a unilateral contract which offer is accepted if the employee 
continues in the employment, and not as being mere offers of gifts [emphasis added].”206

Californian law thereby permits codes of conduct and handbooks to be viewed as 
(unilateral) contracts, provided that the ordinary requirements for a valid contract have 
been met.207 In Kern v. Long Beach, the court held that the consideration on the part of 
the employee was formed by his/her continuing services.208 As an illustration, the same 
was held in 1997 in a more explicit manner, in a different state, by a federal district court 
in the Northern District of Illinois. This court dealt with the question of when a code 

205 See Doe v. Wal-Mart Stores, Inc., no. 08-55706 (9th Cir. Jul. 10, 2009) at 8620-8621, discussed infra), in 
which plaintiff workers argued that Wal-Mart was a joint employer and that Wal-Mart could therefore 
be “sue[d] directly for any breach of contract or violation of labor laws”; at 8620. The District Court held 
that Wal-Mart could not be considered a joint employer, because an employer would need to have “the 
right to control and direct the activities of the person rendering service, or the manner and method in 
which the work is performed”; quoting Serv. Employees International Union v. County of L.A.; 275 Cal. 
Rptr. 508, 513 (Cal. Ct. Appl. 1990).

206 (1955) 138 C.A. 2d 98, 291 P.2d 91; another example is provided by Newberger v. Rifkind (1972) 28 C.A. 
3d 1070, 1073,1075, 104 C.R. 663 and by 57 A.L.R. 3d 1241, both in respect of stock options. 

207 In the past, courts have also ruled that handbooks or codes of conduct may be binding for the employer 
on the basis of promissory estoppel rather than unilateral contracting. This former theory in recent 
years seems to have gone somewhat out of style; currently, (Californian) courts generally conclude that 
such instruments are binding (or not) on the basis of unilateral contracting theory instead. See also 
Parks & Schmedemann 1994, Schmedemann & Parks 1994, Befort 1991. 

208 (1947) 29 C.2d 8558, 855, 179 P.2d 799 in respect of a public employer; the same was held in Hunter v. 
Sparling (1948) 87 C.A. 2d 711, 723, 197 P.2d 807 in respect of a private employer.
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of conduct may be binding in the relationship between employer and employee. It held 
that in order for it to be binding, the following terms must be met. 

First, it contains a promise clear enough that an employee would reasonably believe that 
an offer has been made. Second, the statement must be disseminated to the employee in 
such a manner that the employee is aware of its contents and reasonably believes it to be 
an offer. Third, the employee must accept the offer by commencing or continuing to work 
after learning of the policy statement.209

The conditions that must be met, therefore, in order for a COC to become legally binding 
between an MNC and its supplier, are the same as those that must be met in order for 
a contract to be formed: offer, acceptance (which may be formed by commencement of 
the work by the supplier), and consideration (in the case of employee handbooks: the 
work being carried out by the employee).210 

When we see the COC as a document independent of any other (contractual) relationship 
between the MNC and its supplier, it is possible for the COC to become contractually 
binding for the supplier.211 By offering the COC to the supplier for its agreement to 
it, the supplier then makes a reverse unilateral offer to contract. The supplier offers 
consideration by ensuring that its operations are in line with the CSR terms of the 
COC. In return, if the supplier has met these terms, the MNC may then choose to either 
accept, by offering the supplier the opportunity to do business with the supplier, or not. 
A contract comes into place once the MNC accepts.212 

It is, nonetheless, perhaps easier and less artificial to view the COC as terms to the 
agreement between the MNC and its supplier. In that case, the terms of the COC will 
become binding if the requirements for a contract have been met in respect of the main 
supply agreement between the MNC and the supplier and the terms have clearly been 
incorporated by reference or otherwise. 

The content of the code of conduct, too, is extremely relevant. If the code of conduct 
merely stipulates a number of statutory provisions and the question is whether there is 
a valid contract between the MNC and its supplier, it cannot be held that the supplier 
has provided valid consideration, since it is only doing what it was already required 

209 Faison 1999 (discussing the suit brought by workers in Saipan); (quoting Duldulao v. St. Mary of 
Nazareth Hosp. Ctr., 505 N.E.2d 314, 318 (Ill. 1987)).

210 Note, again, that an additional step must be taken if the employees of the supplier are to claim rights on 
the basis of the COC: they must then be able to qualify as a third party beneficiary to the COC/contract 
in place between the MNC and its supplier.

211 For an interesting overview of the judicial history that led to the conclusion that in many jurisdictions 
codes of conduct and handbooks may qualify as contracts, see, inter alia, Winters 1985; Schmedemann 
& Parks 1994; Befort 1991.

212 If the MNC accepts subject to the provision that it may “decide later whether it wants to contract”, 
there is no contract; a so-called “desire” contract is illusory in Californian law. See, for instance, Bartlett 
Springs Co. v. Standard Box Co. (1911) 16 C.A. 671, 673, 117 P. 934. If, on the other hand, the MNC 
accepts although it is not yet certain whether it may “need or require” the goods or services from its 
supplier at a later point in time, a valid contract is in place because the MNC has parted with the right 
to buy the goods elsewhere. See also Witkin 2005, Contracts, par. 228.
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to do.213 If a party is under a contractual duty to do or not do something, the same 
holds if the duty is owed to the same contracting party. If the party contracting is 
under a certain contractual duty, but that duty is owed to another party than the one 
with whom he currently contracts, that duty may form a valid consideration. In other 
words: if a Bangladeshi factory is required to meet certain requirements in producing 
for Adidas and Nike then requires it to meet the same requirements, this may form 
valid consideration. The reasoning is that although the Bangladeshi factory suffers no 
detriment in meeting the “new” requirements, Nike does receive a benefit where it had 
none prior to the contract. 

In either case, if a CSR clause or code is to meet all the contractual requirements, the one 
that is likely to prove most difficult (and one that was discussed by scholars in respect of 
the proceedings in the case of Duldulao v. St. Mary of Nazareth Hosp. Ctr at first instance) 
is that of language sufficiently definite to become legally binding. Schmedemann and 
Parks argue that there are several factors in respect of content that may help the courts 
to determine whether an employee handbook may be legally binding.214 The following 
three may be relevant in respect of codes of conduct as well. 

The first is that of clear promissory language. As pointed out by Kenny in respect of 
the Northern Illinois case,215 phrasing such as “may result in disciplinary action” would 
not be sufficiently definite to create a legally binding obligation.216 The requirement of a 
contractual promise must have been met and leaving a choice to the promisor (whether 
or not to take disciplinary action in respect of the supplier or employees) does not 
amount to a legal promise, in the view of the court. There must be “promises of specific 
treatment in specific situations [included], not merely policy statements”.217

I do not agree with the latter qualification by the court. Because whilst parties to a binding 
contract are able to decide to apply contractual sanctions (which the disciplinary action 
mentioned above would result in) in case of a violation of that contract, they are never 
under an obligation to do so in each and every single case, or to announce in advance 
which claims will warrant which sanctions, and then to make good on such promises. It 
is, after all, up to the parties to the contract to decide what the specific situation calls for; 
legal action or not, and if so, what type of legal action. I find it highly surprising that the 
court should require the parties to stipulate which action they will take in each instance, 
without allowing for any sort of consideration for the specific facts and circumstances of 
the case; especially in a case such as the above that relates to employment, which should 
be all the more sensitive to personal circumstances. 

A second factor that Schmedemann and Parks offer is that of clear and plain language, 
as opposed to murky or vague language. They illustrate the first by a sample from a 
South Dakota case in which the handbook stated: “The company will not discharge nor 

213 See Witkin 2005, Contracts, par. 218-219. See also Restatement (Second), Contracts, par. 73, Comment b.
214 Schmedemann & Parks 1994;
215 Weber Shandwick Worldwide v. Reid (2005) no. 05 C 709, 2005, US Dist LEXIS 14482.
216 Kenny 2007.
217 Stewart v. Chevron Chemical Co., 762 P.2d 1143 (Washington 1988).
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give disciplinary layoff to any employee without just cause”.218 The latter is illustrated 
in Downey v. Firestone Tire & Rubber Company, which spoke of “dealing fairly with 
all groups with which [the company] works. […] You can expect fair treatment, the 
opportunity to grow and improve, to be paid according to standards for the area”.219 

A third factor the authors see is that of strong verb forms as an offer, such as “cannot 
occur” and “are required”. An example of weak forms is found in “the company intends 
to make every effort to…”.

Finally, it should be noted that companies may attempt to keep their codes of conduct 
from becoming binding by including a disclaimer to that extent, such as, “This code 
of conduct does not constitute an employment agreement”. Such a disclaimer would 
serve the purpose discussed in section 5.4.2 of stating the MNC’s (lack of) intention to 
become legally bound. A study carried out by Befort in 1991 indicates that, frequently, 
such a disclaimer will not have the intended effect. The courts220 treat such disclaimers 
vis-à-vis employees with ambivalence and conclude that these disclaimers do not have 
the intended effect by either focusing on procedural defects (in respect of, for instance, 
the coverage of the disclaimer or its inconspicuousness), flaws in timing (when the 
disclaimer is put forward after the handbook itself), extraneous evidence (in the form of 
oral or written promises that negate the disclaimer) or substantive limitations (because 
the promissory language in the handbook contradicts the disclaimer).221 

In conclusion, the courts both in the state of California and in other American states 
have shown a theoretical willingness to declare codes of conduct and other policy 
documents contractually binding upon multinationals. This bindingness is nonetheless 
only accepted if the common law requirements in respect of a contract have been met; 
the requirements are construed narrowly. Kenny points out that it is possible that one 
section of the COC will meet the requirements (for instance, a section on forced labor) 
whereas another would not.222 It will be seen in Chapter 6 whether the codes studied in 
this research are able to meet the test as formulated by the Californian courts. 

5.4.7.3 Regulation of the content of codes of conduct

Unlike in the Netherlands and England, the United States, and more specifically the 
State of California, has enacted a number of acts of legislation that co-determine the 
extent of information that companies will make available to the public at large, the way 
their policies are structured, as well as the content of codes of conduct, contractual CSR 
clauses and CSR policies that companies use.

218 Osterkamp v. Alkota Manufacturing, Inc., 332 N.W.2d 275, 277 (S.D. 1983).
219 63 F. Supp. 676, 678-679 (D.D.C. 1986).
220 Befort 1991, p. 352-68.
221 Befort 1991, p. 352-64.
222 Kenny 2007, p. 465.
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Section 1502 Dodd Frank Act
First of all, two sections of the (federal) Dodd Frank Wall Street Reform and Customer 
Protection Act (“DFA”) impose certain transparency requirements in respect of how 
companies that fall within the scope of the act organize their supply chains. Section 1504 
DFA deals with payments that companies working in resource extraction might make 
to – inter alia – foreign governments.223 Section 1502 is more relevant to the research 
at hand and requires that companies within its scope provide transparency in respect of 
any “conflict minerals” used in their supply chains. Section 1502 DFA imposes certain 
due diligence and disclosure requirements for companies’ due diligence in respect of 
certain conflict minerals, in order to identify whether these minerals originated in the 
Democratic Republic of Congo (“DRC”) or adjoining countries. 

The goal and purpose of this section of the DFA is to diminish the trade in these conflict 
minerals, which act as a main source for financing the conflict that causes much violence 
and human rights violations in the Democratic Republic of Congo and its surrounding 
countries. Congress has indicated in Section 1502(a) DFA that:

“It is the sense of the Congress that the exploitation and trade of conflict minerals 
originating in the Democratic Republic of the Congo is helping to finance conflict 
characterized by extreme levels of violence in the eastern Democratic Republic of 
the Congo, particularly sexual- and gender-based violence, and contributing to an 
emerging humanitarian situation therein, warranting the provisions of section 13(p) 
of the Securities Exchange Act of 1934, as added by subsection (b).”

Section 1502 DFA concerns conflict minerals from the Democratic Republic of the 
Congo and ten surrounding countries (“Covered Countries”): the Central African 
Republic, Sudan, Uganda, Rwanda, Burundi, Tanzania, Zambia, Angola, and the 
Republic of Congo. 

The four “conflict minerals”224 covered by the DFA are the three T’s (tin (produced 
from casserite ore), tantalum (produced from coltan) and tungsten (produced from 
wolframite) as well as gold). Other minerals may also be added to the definition if 
determined by the Secretary of State. Together, the Covered Countries produce as much 
as up to 15% of the world’s supply of tantalum and up to 5% of the world’s tin. The use of 
these conflict minerals is widespread. They can be found in consumer products such as 
mobile phones, on/off buttons of electronic devices, jewelry and glass. Conflict minerals 
are also extensively used in, for instance, the automotive industry, pesticides and sheet 
metal.225 

223 Since payments to governments do not fall within the scope of the labor right infringements studied for 
this research, section 1504 DFA will not be discussed in further detail. For an overview of this section, 
please see, inter alia, Van der Heijden 2012.

224 Called such because they are sometimes exploited to finance conflict in the Covered Countries. 
225 As explained in Chapter 3, the technology industry is somewhat overrepresented in this research, due 

to the constraint of contacting only Fortune 1000 companies based in California, in which companies 
based in the Silicon Valley are overrepresented.
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Section 1502 DFA covers those companies that file reports with the SEC under the 
Exchange Act and that manufacture products for which conflict minerals are “necessary 
to the functionality or production”. As such, it covers American companies, but also 
European companies that are listed at a stock exchange in the United States. 

Section 1502 DFA requires that companies that make use of potential conflict minerals 
are to investigate whether those minerals may have originated in any of the Covered 
Countries or whether they derive from recycled or scrap sources. If the minerals are 
found to have been newly mined in the Covered Countries, the company must carry out 
due diligence on the source and chain of custody of those materials. 

Pursuant to the Securities and Exchange Act,226 the SEC is obligated to provide guidance, 
by means of a rule in respect of Section 1502. After much debate and criticism (most 
notably from the manufacturing industry),227 the SEC issued its final rule (the “Rule”) 
on 22 August 2012, with a final vote of 3-2 in favor of the rule. The Rule, a 356-page 
document, sets out what is expected of companies in order for them to meet Section 
1502 DFA. In short, the Rule amounts to a three-step process. 

First of all, as indicated before, the Rule covers those companies that file reports with the 
SEC under the Exchange Act if they “manufacture or contract to manufacture products 
for which conflict minerals are necessary to the functionality or production of that 
product”. If this is the case, the next step for companies is to carry out a “reasonable 
country of origin inquiry”. This step means that companies must ascertain that the 
minerals used either did not originate from the Covered Countries, or did not finance 
(directly or indirectly) armed groups in the Covered Countries. 

This due diligence must be carried out on the basis of a nationally or internationally 
recognized framework if one is available for the specific conflict mineral in question. In 
the Rule, the SEC mentions that that the OECD framework on conflict minerals satisfies 
its criteria.228 

The company must then file a Specialized Disclosure (SD) form to that extent with 
the SEC, which provides determinations from the country of origin inquiry and a 
brief description of the results. If the used minerals do not originate from the covered 
countries or if the company finds that they derive from recycled or scrap sources, its 
requirements under Section 1502 DFA end here. The company may then market its 
products as “DRC-conflict free”. 

If, on the other hand, there is a reasonable risk that the conflict minerals originate from 
a Covered Country, it must file an additional “Conflict Minerals Report”. This Report 
must contain an account of its due diligence efforts, a description of the products found 

226 The DFA has amended the Securities and Exchange Act by adding a new clause, Section 13(p), in 
accordance with which the SEC must offer guidance in respect of Section 1502 DFA. 

227 See also Vytopil 2013.
228 In full, the “Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected 

and High-Risk Areas”. 
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not to be conflict-mineral free, the facilities used for processing the conflict minerals, 
the country of origin of the conflict minerals and the efforts taken to locate the mine 
or location of origin of those conflict minerals with as much specificity as possible. A 
Conflict Minerals Report should furthermore include an audit report carried out by 
an independent private sector auditor. This report must indicate whether the auditor 
finds the company’s due diligence to be in conformity with the relevant due diligence 
framework and whether the company’s description of its due diligence measures is in 
line with reality. 

The Rule, which was issued by the SEC in August 2012, has already taken effect. As 
a result, companies are under an obligation to comply starting from 1 January 2013, 
meaning that the first reports covering 2013 were filed by 31 May 2014. The Rule 
nonetheless allows for a two-year transition period. During that period, companies may 
deem their products “DRC conflict undeterminable”229 if a) they are aware that they use 
potential conflict minerals that originate from the Covered Countries but are unable 
to determine whether those minerals financed armed groups or b) they have carried 
out due diligence but cannot determine for certain whether the minerals in question 
have originated from the Covered Countries, whether those minerals have financed or 
benefited armed groups, or whether they are possibly not derived from recycled or scrap 
materials. 

Although the administrative and economic burden of compliance with the DFA is a 
heavy one, there is no “de-minims exemption” for companies that only use small 
amounts of conflict minerals. Even if a company only uses one gram of gold per annum 
in its products, it must comply with section 1502 DFA.

As has been mentioned before, the primary goal of Section 1502 DFA is to promote 
transparency in respect of the use of conflict minerals in the supply chains of companies. 
The sanction for non-compliance with Section 1502 DFA is therefore also tied in with 
transparency: if companies file untruthful information with the SEC, they may be held 
liable by investors under Section 18 of the Securities and Exchange Act if they have 
published false and misleading statements.230 There are no “harsher” sanctions in respect 
of Section 1502 DFA. A significant non-legal sanction nonetheless remains: companies 
can be subject to “naming and shaming” by non-governmental organizations, which 
would harm their public image. 

On 19 October 2012, a lawsuit requesting a review of the Rule was filed with the District 
Court for the District of Columbia. Petitioners were the US Chamber of Commerce, 
the National Association of Manufacturers (including inter alia General Electric and 

229 SEC Final Rule (supra), p. 29.
230 Compare also with the liability of the MNC for misleading advertising, discussed in Chapter 7. Only 

those “who, in reliance upon such statement shall have purchased or sold a security at a price which was 
affected by such statement, for damages caused by such reliance, unless the person sued shall prove that 
he acted in good faith and had no knowledge that such statement was false or misleading”, may claim 
damages and the damage is thereby limited to the “damages caused by such reliance”, i.e. reliance on the 
misleading information resulting in buying or selling at a price affected by the misleading statement.
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Intel), and the Business Roundtable (which includes the CEOs of companies such as 
Microsoft and Chevron). The Rule was challenged under the Federal Rules of Appellate 
Procedure, which regulates the manner in which federal administrative agencies in 
the United States propose and establish regulations.231, 232 On 23 July 2013, the District 
Court upheld the conflict minerals Rule issued by the SEC. Petitioners (including the 
National Association of Manufacturers) have filed a notice of intent that they will appeal 
against the District Court’s ruling. 

In the meantime, the first company reports under the Rule have been disclosed in June 
2014. It is as yet unclear whether the DFA has actually helped to stem the violence in 
the DRC.233 In the meantime, there are two legislative acts that have been enacted by 
the State of California that pose further requirements in respect of transparency in the 
supply chain of companies.

California Senate Bill 861
The first is Senate Bill 861. This Act, which was passed on 9 October 2011 and adds a 
section to the Public Contract Code, provides that the state government of California 
is prohibited from contracting with companies that fail to comply with Section 1502 
DFA. As stated in Californian Senator Corbett’s press release, “California spends US 
8.9 billion dollar annually in state contracts. The legislation is supported by 28 U.S. 
investment firms with assets totaling US 130 billion dollar.” This means that companies 
wanting to contract with the state that has the eighth largest economy in the world,234 
must meet the requirements that Section 1502 DFA poses. As a result, the incentive to 
comply with Section 1502 DFA is greater.

California Transparency in Supply Chains Act
Another important piece of legislation is provided by the California Transparency 
in Supply Chains Act (“CTSCA”), effective as of 1 January 2012. The CTSCA has as 
its goal to increase transparency for consumers in respect of products tainted with 
human trafficking and slavery, thereby encouraging them to purchase responsibly, and 
improving the lives of victims of human trafficking and slavery. 

The CTSCA applies to retail sellers and manufacturers doing business in the State of 
California that have a gross revenue of over US 100 million dollar in annual worldwide 
gross receipts. Each year, the Franchise Tax Board makes a list of these companies 
available to the Attorney General. It therefore covers only companies that offer tangible 
products for sale within the State of California, not service providers. 

231 Pursuant to Section 15(a) Federal Rules of Appellate Procedure, federal courts may directly review or 
set aside decisions by federal administrative agencies such as the SEC. 

232 For details of this lawsuit and other (societal) criticism, see Vytopil 2013.
233 There are conflicting reports: the NGO the Enough Project on conflict minerals has reported progress (see: 

www.enoughproject.org/reports/impact-dodd-frank-and-conflict-minerals-reforms-eastern-congo% 
E2%80%99s-war) but public policy experts have contradicted these findings. 

234 The Economist, Comparing US states with countries, Stateside substitutes, January 13, 2011, The 
Economist Online, available at: www.economist.com/blogs/dailychart/2011/01/us_equivalents.
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If companies fall within the scope of this act, they must disclose the company’s efforts to 
eradicate slavery and human trafficking from its direct supply chain for tangible goods 
offered for sale. Specifically, and at a minimum, companies are to disclose on their 
website, with a conspicuous and easily understood link on their homepage, what they 
do in respect of each of the following. 

First of all, they must state whether they engage in the verification of product supply 
chains to evaluate and address risks of human trafficking and slavery. Companies must 
specify whether their verification was conducted by a third party. Secondly, they must 
indicate whether they conduct audits of suppliers to evaluate supplier compliance 
with company standards for trafficking and slavery in supply chains. This disclosure 
must specify if the verification was not an independent, unannounced audit. Thirdly, 
following the CTSCA, companies must clarify whether they require that direct suppliers 
certify that materials incorporated into the product comply with the laws regarding 
slavery and human trafficking of the country or countries in which they are doing 
business. Fourthly, companies must announce to what extent they maintain internal 
accountability standards and procedures for employees or contractors failing to meet 
company standards regarding slavery and trafficking. Finally, a company must indicate 
if it provides relevant company employees and management with training on human 
trafficking and slavery, particularly with respect to mitigating risks within the supply 
chains of products.

Similar to sections 1502 and 1504 of the Dodd Frank Act, therefore, companies are 
not required to solve any problems they encounter in respect of human trafficking and 
slavery; they are only required to provide transparency on such issues. If companies do 
not meet the transparency requirements set out in the CTSCA, the Attorney General 
may bring an action for injunctive relief. At the moment, no such action has yet been 
brought by the Attorney General. Nonetheless, the Act expressly states that nothing in 
the section shall limit the remedies available for a violation of any other state or federal 
law. Alternative legal actions (such as a consumer’s claim for misleading advertising 
statements) therefore remain possible.

The CTSCA therefore is somewhat similar in scope and requirements to Section 1502 
DFA. On the basis of the research carried out among Californian companies based in the 
State of California, it becomes clear that many companies currently include a statement 
to this extent on their websites. Although the wording in some of these statements is 
so broad and vague that one could doubt whether it would, in fact, provide any real 
insight into the measures a company takes to prevent human trafficking or slavery in 
connection with the products it retails, the fact that companies falling within the scope 
of the CTSCA must provide certain information online could mean that the bar is raised 
across an industry and that the companies to whom the CTSCA and section 1502 DFA 
apply provide more information simply as a result of these pieces of legislation.
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Influence of legislation on the content of COCs
All in all, Section 1502 DFA and the CTSCA pose certain requirements in respect of 
the transparency that companies are required to provide in respect of their supply 
chains. As a result, companies that fall within the scope of these acts will provide certain 
information to the general public (either by means of a published code of conduct or 
through a separate policy) that they otherwise would not. Senate Bill 861 then provides 
a further incentive for companies to comply with Section 1502 DFA (because otherwise 
they would not be able to compete for contracts with the State of California). 

It is likely that this will influence the information provided by the companies and 
the content of codes of conduct and contracts that are researched. The extent of this 
influence will be investigated in Chapter 6. 

5.5 Conclusions

This chapter has provided an overview of the requirements the law poses in respect 
of the (non-)bindingness of contracts, general terms and conditions and codes of 
conduct. The requirements in respect of contracts and general terms and conditions 
in all jurisdictions are clear, whereas there is little (legal) consensus in respect of the 
(non)bindingness of codes of conduct in England and the Netherlands. In California, 
this is somewhat different due to the fact that there is a great deal of case law on their 
status when used in employment relationships. In general, the following can be said. The 
consensus seems to be that in all jurisdictions, a code of conduct is seen as contractually 
binding if the conditions for a contract have been met. An important role will likely 
be played in practice by the wording used in the COC: if the wording is sufficiently 
clear and precise, and the other conditions have been met, a COC may form a binding 
contract. That nonetheless does not mean that codes of conduct cannot play a role 
in respect of the liability of MNCs if they are not (contractually) binding, as shall be 
explored in Chapters 7 and 8. 
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6 Instruments in practice

6.1 Introduction

As has been set out in Chapter 2, this research investigates the written CSR policies 
of multinationals in three states: the Netherlands, England and California, the United 
States. Of the 45-50 companies that were approached in each country, approximately 
10-15 participated per jurisdiction. The documentation of these companies was collected 
for each country. All companies provided an insight into their codes of conduct, and, 
if relevant, the general (purchasing) terms and conditions that contained CSR clauses 
and/or CSR clauses from their contracts. In discussions with the MNC, it was verified 
that these documents, in fact, applied and that they were interpreted correctly.

On the basis of these documents, I carried out a two-fold analysis. The first type related 
to content. The analysis of the content was carried out on the basis of an adaptation of the 
model proposed by Van Tulder and Kolk.1 This model was described in Chapter 2 and 
is included below. Although Kolk and Van Tulder also use this model for quantitative 
research, this model is also suited for qualitative research such as the research at hand. 
Moreover, to my knowledge, this model2 is one of the few that allows the user to abstract 
from individual CSR documents. It incorporates the content of the issues included, the 
nature of the wording, references to legal systems made and compliance aspects but 
also included many non-relevant CSR issues and aspects from other social sciences 
(financial and business-studies related). Again, note that the collected documentation 
was only analyzed in respect of labor rights (rather than other CSR issues). 

1 Van Tulder & Kolk 2001.
2 And other, parallel models developed by them for more specific CSR initiatives, such as those relating 

to child labor codes of conduct; see Kolk & Van Tulder 2002. See also Kolk, Van Tulder & Welters 1999.
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Criterion                                Short elaboration           Classification

S P E C
 I F I C

 I T Y

I S S U
 E S

1.1  
Social

• employment (employment promotion, equality of opportunity 
and treatment; security of employment)

• training
• working conditions (wages and benefits; conditions of work and 

life; safety and health)
• industrial relations (freedom of association; collective bargaining; 

consultation; examination of grievances; settlement of industrial 
disputes)

• force (child labor; forced labor; disciplinary practices)

ranging from:
0 out of 5,  
to 5 out of 5

1.2  
Environment

• management policies and systems (subdivided into 4 aspects)
• input/output inventory (6 aspects)
• finance (2 aspects)
• stakeholder relations (7 aspects)
• sustainable development (3 aspects)

ranging from:
0 out of 5,  
to 5 out of 5

1.3  
Generic

• consumer interests (consumer needs; disclosure of information; 
consumer concerns; marketing practices)

• community interests (community involvement; disclosure of 
information; community philanthropy/sponsoring)

• global development (global issues; socio-political setting; fair 
and free trade practices; third world development; third world 
philanthropy/sponsoring)

• ethics (fundamental human rights and freedoms; fundamental 
ethical values; bribery and facilitating payments)

• legal requirements (legal compliance; compliance vis-à-vis 
business partners

ranging from:
0 out of 5,  
to 5 out of 5

F O
 C

 U
 S

2.1  
Organizations 
targeted

general; firms; industries; business partners; internal operations of 
specific firms

general/firms/ 
industries/ 
partners/ 
internal

2.2  
Geographic 
scope

global (general); nearly global (frail); general region (moderate);
regulatory system (moderate to strong); specific country (strong)

no/general/ 
frail/moderate/ 
moderate to 
strong/strong

2.3  
Nature

general prescription/description (general); predominantly general
(frail); general and specific (moderate); predominantly specific 
(moderate to strong); specific (strong)

no/general/
frail/moderate/ 
moderate to 
strong/strong

M
 E A

 S U
 R

 E
3.1  
Quantitative 
standards

% of issues quantified: >90% (predominant); 51%-90%- (majority);
25%-50% (medium); 10%-25% (minority); <10% (few); none (no)

predominant/ 
majority/ 
medium/
minority/few/no

3.2  
Time horizon

• quantification % of >90% (predominant); 51%-90% (majority)-; 
25-50% (medium); 10%-25% (minority); <10% (few); none (no)

• qualitative division into none defined; vague; clear

ibid.;
and none/ 
vague/clear

3.3  
Reference

none defined; home country; host country; international; or 
combinations

like preceding
box

C
 O

 M
 P L I A

 N
 C

 E

4.1  
Monitoring 
systems and 
processes

good insight into system and process (clear); reference to some 
parts, but criteria or time frames are lacking (clear to vague); only 
general reference to monitoring without details (vague)

clear/clear to 
vague/vague/ 
none

4.2  
Position of 
monitoring actor

firms themselves (1st party); business associations (2nd party); external 
professionals paid by firms (3rd party); combinations of different 
actors (4th party); NGOs (5th party); legal authorities (6th party)

ranging from: 1st 
to 6th party

4.3  
Sanctions

measures have no large implications, e.g.  warnings and exclusion of 
membership (mild); threat to business activities (severe)

none/mild/
severe

4.4  
Sanctions against 
third parties

measures such as fines, or demands for corrective action (mild); 
severance of relationship, cancellation of contract (severe)

n.a./none/mild/
severe

4.5  
Financial 
commitment

classification according to level of fee or relative investment low/moderate/ 
high/very high/
none

4.6  
Management 
commitment

no commitment stipulated (none); includes a list of endorsing firms 
(explicit); or with regard to company codes, when business partners 
must sign it (explicit); commitment implied (implicit)

none/implicit/
explicit

Table 1 – Van Tulder & Kolk 2001



Instruments in practice

119

1

6
7

9

Because the above model did not suit the purposes of this research because it included 
numerous CSR issues that did not pertain to the ILO core conventions, it was adapted 
to the model described in section 6.2. 

As a second step, the nature of the instruments used, was recorded (did companies use a 
COC, contract, general terms or perhaps more than one instrument?) and the structure 
of the contractual control mechanisms was analyzed. Which instruments were most 
frequently used by companies? Could a pattern be discovered that would distinguish 
various types of initiatives? To what extent were instruments legally binding? Did they 
also include clauses that would allow third parties to derive rights from these documents?

6.2 Content of CSR instruments: model

This model used as guidance to structure the content of all contractual control 
instruments. This model investigates a number of aspects of the instruments studied. 
First of all, in the first row, it researches which issues from the four ILO core conventions 
are included in the instrument studied (non-discrimination, industrial relations, child 
labor and forced labor), how these issues are described and how “set” the standards 
are (are there any quantitative standards used? What is the type of the wording used?). 
Furthermore, it investigates whether the instrument is monitored and by whom and 
what sanctions (if any) there are.

Classification

Issues  • non-discrimination, equal remuneration
• industrial relations (freedom of association, 

collective bargaining)
• child labor
• forced labor

Ranging from: 0 out of 4 to 4 
out of 4
 
 
 

Nature Quantitative 
standards?

• 100% (predominant), 75% (majority)
• 50% (medium)
• 0-25% (frail)

Predominant, majority, medium 
or frail

Measures Reference? Reference to local legal system or international 
standards or other COC?

None defined; home country; 
host country; international or 
combinations

Compliance            Monitoring 
systems and 
processes

Good insight into systems (clear), reference to 
some parts but criteria or time frames lacking 
(clear to vague), only general reference to 
monitoring without details (vague)

Clear/clear to vague/vague 

Position of 
monitoring 
actor

Firms themselves (1st), business associations (2nd), 
external professionals (3rd), combination (4th)

1st, 2nd, 3rd, 4th 

Sanctions Warnings and exclusion of membership (mild), 
threat to business activities (severe)

None/mild/severe

Table 2

Once the relevant materials had been collected from each MNC, I assessed each 
instrument on the basis of this model. Although no strict coding method was applied, 
I was loosely able to distinguish between three types of content: weak, moderate and 
strong content. The paragraphs below set out what led to a qualification as either of 
these three categories. 
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Weak instruments
A number of instruments fell on one side of the spectrum and could loosely qualify as 
“weak”. The content of such instruments often did not include all four issues of the ILO 
core conventions; sometimes, issues such as freedom of association, collective bargaining 
or force were not included. The wording was general or predominantly general and 
left much room for interpretation; e.g., phrases such as “promoting respect for people 
and their work environment”, “supplier will not indulge in acts of discrimination” and 
“supplier will recognize its employees” rights to freedom of association’. Such phrasing 
does not make it clear what the MNC exactly expects from the supplier. There was no 
reference to specific legal standards (home state, host state or international). Generally, 
weak codes did not include any compliance mechanisms, such as auditing or self-
assessment questionnaires. 

Moderate instruments
Secondly, a number of instruments were in the middle of the spectrum of possibilities 
on the basis of the model above. The content of these instruments contained either 
general phrasing or predominantly general phrasing; they did, for instance, describe 
exactly what was expected from the suppliers in terms of non-discrimination and they 
mentioned all possible grounds for discrimination, but only referred to freedom of 
association in general terms. Limited quantitative standards were included (for instance, 
only relating to child labor). Such codes mentioned legal standards but did not make it 
clear which legal standards those are, e.g., the codes stated that “all legal standards must 
be observed”.

Strong instruments
Finally, I found that a number of legal instruments were on the strict side of the 
spectrum, if they were held against the model above. These “strong” instruments 
included clear norms for all four issues. They usually included relevant references to 
ILO conventions and all included references to a mix of legal standards (home state, 
host state, international and international trade standards). The norms also usually set 
out which standard was to prevail in the case of conflict between the various norms. 
Quantitative standards were usually included with respect to child labor.3 These codes 
frequently referred to or included external, third-party COCs as well. 

Furthermore, all strong codes included compliance mechanisms, by means of auditing 
(usually by a third party; sometimes by the company itself) and/or self-assessment 
questionnaires. 

Most strong codes included obligations in respect of sub-tier suppliers: any further sub-
suppliers that the supplier engaged with would also need to agree to the content of the 
code of conduct. Codes also included the requirement that the supplier must ask for 
permission to make use of sub-contractors. 

3 As well as in respect of working hours, which lies outside the scope of this research.
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All in all, instruments that could loosely be categorized as “strong” tended to include the 
most issues in the clearest manner.

6.3 Results

This part of the chapter will describe the content of the codes researched, their form, any 
patterns that can be distinguished, issues in respect of third parties and implementation. 
In respect of each jurisdiction, an anonymized table will provide an overview of a 
number of important aspects of the instruments researched. 

This table provides a schematic overview of the findings in respect of the documents 
studied for the Netherlands. It includes all thirteen participating companies. In six 
columns, the following are mentioned. The first column highlights how the content 
of these instruments should be qualified; the second what types of instrument were 
used. The third column specifies whether a choice of law was included and the fourth if 
anything on a battle of the forms was mentioned. In the fifth and sixth respectively, it is 
specified whether third party clauses were incorporated or not and whether there were 
any specifics in respect of the implementation mentioned.
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6.3.1 The Netherlands

Nr Qualification 
content

Form Choice of law Battle of the 
forms

Third party clauses Implementation/other

1 Strong COC, embedded 
in contract 
and separate 
contractual 
clause

Dutch law n/a Perpetual clause Company also applies 
NGO COC, but not sure 
if provided to suppliers

2 Strong COC, signed by 
supplier

Dutch law Clause in GT&C Perpetual clause no specifics

3 Strong COC, signed by 
supplier

Dutch law Clause in GT&C Perpetual clause no specifics

4 Strong COC, embedded 
in contract

Dutch law Clause in GT&C n/a no specifics

5 Strong COC, signed by 
suppliers 

Laws of state of 
incorporation of 
relevant entity

Clause in GT&C Subcontracting only 
permitted with prior 
permission

NB: law of purchasing 
entity applies

6 Strong COC, embedded 
in contract 

Dutch law Clause in GT&C Perpetual clause no specifics

7 Intermediate COC, embedded 
in GT&C

Dutch law Clause in GT&C Perpetual clause COC not implemented 
with all suppliers. 
Reference to COC 
in GT&C may be 
problematic if COC is 
not supplied 

8 Intermediate COC, signed by 
supplier 

Dutch law n/a Subcontracting only 
permitted with prior 
permission, sub-tier 
suppliers must 
comply with COC

Form signed by supplier 
does not include link 
to NGO COC used by 
company 

9 Intermediate COC, signed by 
supplier

Dutch law Clause in GT&C n/a Company performs 
quality audits but no 
CSR audits 

10 Weak COC, not 
embedded 
contractually

Dutch law Clause in GT&C n/a COC not signed by 
suppliers; COC not 
broadly supported by 
purchasing

11 Weak COC, 
expectations 
based 

Dutch law Clause in GT&C n/a Code not signed, 
no audits, weak 
implementation

12 Weak COC, 
expectations 
based. Ethical 
clause in some 
contracts 
possible 

English law n/a Sphere-of-influence 
approach: within 
sphere COC applies 
to sub-tier suppliers

Code not signed, 
no audits, weak 
implementation

13 Weak COC, signed 
by supplier 
(theoretically); 
ethical clause in 
some contracts 

Dutch law Clause in GT&C Must inform 
sub-tier suppliers of 
code but no legal 
consequences

Problems with 
implementation in 
practice; frequently 
not used in purchasing 
process

Table 3

6.3.1.1 Content

In the Netherlands, out of the thirteen codes, four could loosely be categorized as weak. 
The content of three codes was considered moderate. The content of six codes could be 
said to qualify as strong.
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6.3.1.2 Form of initiatives: COCs, general terms and conditions or contracts?

All three types of instruments – contracts, general terms and conditions, and codes of 
conduct – were seen in practice. Most companies chose a mix of these instruments and 
the instruments used often did not strictly fall into one category. 

All companies investigated used some type of code of conduct. Almost all codes of 
conduct (with the exception of two) were signed by supply partners. This has some 
consequences for the relevance of the concept of a “code of conduct” in the original, 
voluntary sense. By requiring that all suppliers sign the code of conduct, these “codes” 
would in fact qualify as general terms and conditions. They are a set of standardized 
terms, to be used repeatedly within the context of a certain type of contract. While this 
does not have major consequences in terms of Dutch private law – after all, Title 6.5.3 of 
the DCC does not apply to international contracts – it does provide us with an excellent 
indication that the discussion concerning to what extent codes of conduct are binding 
in and of themselves (which was set out in Chapter 5) is of limited importance in the 
supply chain in the Netherlands. 

After all, these codes of conduct become contractually binding. The MNC extends an 
offer to its supplier, which the supplier – by signing for the code of conduct – accepts. 
It turns out that MNCs do not wait to see whether the courts deem codes of conduct to 
be binding upon those which adhere to them; rather, they take matters into their own 
hands and ensure that COCs are binding on their supply partners through the means 
of contracting. Furthermore, the content of COCs generally does not bar them from 
becoming binding. 

It is only in respect of some of the weaker codes of conduct that a debate could ensue as 
to whether the code would meet the criterion of having sufficiently determinate terms. 
Dutch case law – however sparse it is – has provided an indication that it is essential 
that parties, among one another, can determine what is required from one another. 
Only exceptionally vague clauses would lead to such a conclusion. An example could 
be a phrase that is based on broad notions (such as “occupational health and safety” or 
“employees’ right to freedom of association”) without providing for further indications 
as to what, exactly, is required of the supplier. If, on the other hand, quantifiers are 
included (such as a minimum age or a maximum number of working hours), this 
criterion will be met sooner. 

Using a CSR clause in a contract was the least popular option among this sample. 
Apparently, CSR contracting is very much standardized (either through the use of 
COCs or general terms or conditions). Only 5 of the 14 companies also included some 
kind of ethical clause in their contracts. Usually, these were fairly general clauses that 
described the CSR obligations of the supply partner on an abstract level. For example, 
“manufacturer is obliged to demonstrate that it is actively promoting good labor 
conditions for its workers”. The companies that did include CSR clauses in contracts 
indicated that they only did so in the case of contracts where the risk of CSR violations 
would be high. In such cases, a CSR clause would be inserted to draw extra attention to 
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CSR issues. When asked why companies did not include such a clause, most answered 
that they felt that such an ethical clause would not be necessary since the code of conduct 
had already been signed and was therefore a contractual obligation in and of itself.

6.3.1.3 Patterns

When analyzing the choices that companies made, an important discovery was that a 
pattern could be deduced from these choices. Those companies that used CSR instruments 
of which the content qualified as weak did not create contractual mechanisms to embed 
these codes of conduct. As a result, these codes would not be contractually binding for 
supply partners. Furthermore, the implementation of these instruments was lacking: the 
use of these codes was not widespread among employees dealing with supply partners 
and they were often overlooked in the contracting process. The table below will provide 
an overview of the qualifications of the content of the codes of conduct, their form, 
clauses in respect of third parties, and issues with implementation. 

Those companies that had moderate CSR instruments made some effort in respect of 
the content of the code, but often one or more issues concerning implementation did 
arise. A number of MNCs indicated that while elaborate codes were in place, employees 
neglected to include them in contracts in the heat of the commercial process. Another 
company explained that not all supply partners had signed the code, but that the 
general terms and conditions contained a reference to the code of conduct. The set of 
general terms and conditions provided on the company website did not include such a 
reference. Another example was a code consisting of both a company code of conduct 
and a third-party, NGO code of conduct (the second code of conduct being much more 
specific and stronger), while the form that must be signed by the NGO only referred 
to the weak company code of conduct. Yet other MNCs chose to include a reference to 
their code of conduct in their general terms and conditions. As set out supra, this would 
be problematic if the code of conduct is then not provided to the supplier at the time 
of concluding the agreement. These companies would therefore need to make sure that 
the code of conduct is provided with the general terms and conditions (for instance, by 
attaching the code to the general terms and conditions). 

Those MNCs that used the strongest instruments from a content perspective also 
embedded their codes in the broadest manner from a contractual perspective. They not 
only requested that their suppliers sign their code of conduct, but they also frequently 
drafted specific general terms and conditions for suppliers that related to CSR and 
included CSR clauses in contracts. Finally, with the exception of one MNC, all strong 
codes included a perpetual clause in respect of sub-tier suppliers: any further sub-
suppliers that the supplier engaged with would also need to agree to the content of the 
code of conduct.
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6.3.1.4 Private international law, battle of the forms

All general terms and conditions included a choice of law. With the exception of two 
sets, all chose the law of the Netherlands as the law applicable to the agreement.4 On the 
basis of Rome I, this will generally mean that Dutch law applies to the agreement. 

Assuming that Dutch law applies, it is not likely that any battle of the forms would 
cause any problems. All general terms and conditions explicitly rejected any other set of 
general terms and conditions.

Furthermore, COCs are almost always signed for separately by suppliers. This means 
that these codes do not run a great risk of becoming “victims” of a battle of the forms. 
If a set of general terms and conditions loses the battle of the forms, only that set of 
general terms and conditions will not apply; only CSR clauses laid down in those 
general terms and conditions would then not apply. Only one company investigated in 
this research had only anchored its CSR policy through general terms and conditions 
without requesting that suppliers sign for it. All other companies either also requested 
that suppliers sign for their COCs, or made the COC applicable through a reference in 
the standard contract.

6.3.1.5  Other aspects: third parties, implementation, self-assessment 
questionnaires

As set out in section 6.2, all strong COCs and most moderate COCs extended obligations 
to sub-tier suppliers by means of a perpetual clause. While such a perpetual clause is 
not perfect, it is the only contractual option that MNCs have available in such a case. 
The options that MNCs have available in case their suppliers do not include a perpetual 
clause are exceptionally limited – they may claim damages from their supply partner on 
the basis of non-performance, but there is no way to restore a CSR contract in a clause 
between a supplier and sub-tier suppliers or to claim damages from the sub-tier supplier 
on the basis of tort. 

All of the instruments included references to the rights of workers, such as clauses on 
non-discrimination and freedom of association. Under certain conditions, such clauses 
may be considered clauses for the benefit of a third party, as set out in Chapters 5 and 
8. In order for a third party to derive rights from a contract between an MNC and its 
supplier, this clause must contain sufficiently determinate terms. In the case of strong 
CSR instruments, this is generally the case. Furthermore, the clause (the offer, as it were) 
should be accepted by such a third party. 

Within the context of CSR contracting, the most likely category of “third parties” to 
accept such a clause would be the employees of the supply partner. It is not clear whether 
the codes of conduct that contained clauses for the benefit of a third party are in practice 
always provided to the employees of suppliers, so that they can accept these clauses and 

4 One company chose English law. Another chose the law of the country where the relevant contracting 
entity was located, which would often, but not always, be Dutch law. 
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derive rights under the supplier code of conduct. In the Netherlands, it has also been 
considered sufficient for third parties to accept clauses by means of instigating legal 
proceedings requesting that the promisor fulfils its obligations in respect of the third 
party.5 It is therefore not unthinkable that employees would be able to derive rights from 
the supplier codes of conduct. For a further discussion of this option, see Chapter 8. 

All three types of codes of conduct included the possibility to terminate the agreement. 
On the basis of the conducted interviews, however, it quickly became clear that all 
companies were reluctant to terminate relationships; they rather engaged with the 
supplier in order to draft a plan for improving the points that fell short from a CSR 
perspective. 

5 HR 19 March 1976, NJ 1976, 407. 
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6.3.2 England

Nr Qualification 
content

Form Choice of law Battle of the 
forms

Third party clauses Implementation/other

1 Strong COC, signed 
by supplier; 
other CSR policy 
embedded in 
GT&C

n/a n/a COC must be 
communicated to all 
subcontractors 

2 Strong COC, embedded 
in contract

English law n/a Perpetual clause Very strong and strict 
implementation

3 Strong COC English law n/a Subcontractors must 
adhere to content 
of COC 

Code is strong; 
implementation is 
weak. COC included in 
tendering process but 
COC not signed and not 
a "hard requirement" 

4 Strong COC n/a n/a n/a Code is strong; 
implementation is weak

5 Strong COC Local law: English 
contracts, English 
law

n/a Subcontractors must 
adhere to content 
of COC 

6 Intermediate COC, embedded 
in contract

English law n/a Clause in respect of 
sub-tier suppliers 
is vague and 
inconsistent 

Company makes use of 
supplier self-assessment 
questionnaire. Special 
"personal guarantee" 
wrt child labour

7 Intermediate COC, embedded 
in contract

English law n/a Aspirational clause 
in respect of sub-tier 
suppliers 

Intermediate code;  
strong implementation

8 Weak COC, not signed 
by supplier; 
contractual 
clause included 
in “most 
contracts"

Supply chain 
contracts: host 
state law applies 

n/a COC must be 
communicated to 
all subcontractors 
and laid down in a 
contract 

Company makes use of 
supplier self-assessment 
questionnaire. Not all 
suppliers sign code in 
practice

9 Weak Either COC for 
suppliers or use 
of a contractual 
clause that 
relates to child 
labor  

English law. 
Local law applies 
to contracts 
between 
decentralized 
company entities 
and suppliers 

n/a n/a Company makes use of 
supplier self-assessment 
questionnaire

10 Weak CSR pre-
selection 
questionnaire. 
No CSR COC for 
suppliers 

English law. 
Local law applies 
to contracts 
between 
decentralized 
company entities 
and suppliers 

n/a n/a n/a

11 Weak COC, embedded 
in GT&C

English law n/a n/a Content weak, 
implementation 
medium. Sometimes 
individual clauses may 
be added in contract but 
no way of retrieving if 
this is case 

12 Weak COC, 
expectations 
based, not 
signed and no 
compliance 
strictly required

n/a n/a n/a CSR documents used in 
tendering process, but 
not enforced in practice; 
aspirational in nature

Table 4
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As in par. 6.3.1, the above table provides a schematic overview of the findings in respect 
of the documents studied for England. It includes all thirteen participating companies. 
In six columns, the following are mentioned. The first column highlights how the content 
of these instruments should be qualified; the second what types of instrument were 
used. The third column specifies whether a choice of law was included and the fourth if 
anything on a battle of the forms was mentioned. In the fifth and sixth respectively, it is 
specified whether third party clauses were incorporated or not and whether there were 
any specifics in respect of the implementation mentioned.

6.3.2.1 Content

In England, CSR documents from 13 companies were analyzed. Again, the content of 
these documents could loosely be categorized as weak, intermediate or strong codes. 
Results were quite different from those in the Netherlands and California.

To begin with, the distribution of codes into different categories was different to the 
situation in the Netherlands: on average, codes were weaker. In England, six codes 
could qualify as weak. Two codes were in the middle of the spectrum and considered 
moderate. Five codes could be considered strong. As the (qualitative) research at hand 
does not pretend to be based upon a representative sample of the instruments used by 
all companies in England, such variations among the three jurisdictions studied are only 
a natural consequence of the small sample used and the differences between the samples 
in each country.

6.3.2.2 Form of initiatives: COCs, general terms and conditions or contracts?

In respect of English companies, both the form of the initiatives used and the patterns 
that could be observed differed from the Dutch companies. In England, too, the code of 
conduct proved most popular among the companies researched. With the exception of 
one company, all companies used a code of conduct with the purpose of reaching their 
CSR goals with supply partners.

One of these companies used the COC as a standalone document. In such a case, the 
requirements for a legally binding agreement must be fulfilled in the COC itself. The 
criteria of offer and acceptance are met by requiring both parties to sign the COC. 
Because it is a commercial document that has been signed for by the supplier (and 
in three out of four cases, by the MNC as well), the criterion of an intention to create 
legal relations will also have been met. Although somewhat more complex to construe, 
the requirement that consideration is provided will also have been met. The content of 
the COC goes above and beyond the legal requirements in both home and host states, 
including – for instance – the permission to audit the supplier and a fine if the auditor 
is refused entry. That means that the supplier has provided sufficient consideration on 
its side. Furthermore, the MNC indicates that meeting the requirements of the COC is a 
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prerequisite for doing business with the MNC. The consideration provided by the MNC 
is therefore the possibility to enter into a business relationship with them.6

Three companies chose to link to their CSR documentation in either the supply contract 
or their general terms and conditions. This would meet the criterion of providing 
sufficient notice that would make the code binding (as terms to the main supply 
agreement) in the contractual relationship between the supplier and the MNC. Provided 
that the main supply agreement is contractually binding, the content of the COC will 
also be contractually binding. The wording of these documents was sufficiently precise 
to make them contractually binding.

Three other companies made their COC legally binding by incorporating their COC in 
standing contracts with suppliers. 

Six companies made little attempt to make their CSR documentation contractually 
binding. They did not ask supply partners to sign their COC and also did not refer to 
the COC in the supply contract or general terms and conditions. In those cases, it is 
likely that the COC is not binding between the supplier and the MNC.

Two of these six companies opted to include the CSR documentation in their pre-
qualification process for suppliers. One could argue that if CSR requirements are made 
sufficiently clear, they would be part of the MNC’s offer to contract (or part of the offer 
to tender by the MNC, depending on the contracting process that follows). In such a 
case, it could be argued that once the supplier and MNC come to an agreement, the 
CSR documentation – provided it has been made sufficiently clear throughout the 
contracting process – is part of the contract, despite the fact that no reference to it has 
been made in a final contract.

One company did not use any code of conduct with its suppliers at all, despite including 
extensive CSR information on its website.

Five companies also included a CSR clause of some kind in contracts. Two other 
companies used a CSR clause in their general terms and conditions. In comparison with 
the Netherlands, therefore, contractual clauses proved very unpopular.

In general then, English companies do not always attempt to make their CSR measures 
contractually binding – either through asking their supply partners to sign for COCs, 
or through the inclusion of CSR clauses in other legal documents (such as general 
terms and conditions or supply contracts). One can only guess at the reasons for this. 
If English companies use less written CSR policies in general, the logical consequence 
may be that the CSR in a written form does not permeate the legal documentation used 
by companies.

6 For a more extensive discussion of this requirement, see section 5.3.2. 
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6.3.2.3 Patterns

Where documentation from Dutch companies followed a pretty clear-cut pattern (weak 
code, weak implementation; strong code, strong implementation), such a pattern was 
not as clear in respect of English companies. 

Only three strong codes were also implemented in a strong manner. These codes were 
not just signed, but MNCs also included clauses in respect of CSR in either contracts 
or in general terms and conditions. One of these three companies even went so far in 
its implementation as not to release its products to consumers before the supplier had 
successfully completed a CSR audit.

One company with an intermediate code also implemented this code in an intermediate 
manner. The code was categorized as intermediate because it covered all the bases, but 
contained little quantitative standards, it did not specify which law the supplier was to 
comply with, and it was worded in a general manner. Whilst the company carried out 
audits, these audits were limited in scope and the company indicated that in general 
it continued trading with the supplier in case of CSR violations unless its supplier 
consistently showed no improvement. Finally, the company used self-assessment 
questionnaires prior to contracting, and requested that managers from the supplier 
personally guarantee that no child labor would be used.

Five companies used weak codes that were implemented in a weak manner. Three 
companies that used weak codes did make use of self-assessment questionnaires prior to 
contracting but indicated that there was no check by the MNC or an independent party 
whether their supply partners were telling the truth in respect of the questionnaires. 
The question is then what the value of such a self-assessment questionnaire is. These 
companies indicated that they really did not do much with the code of conduct after 
they had provided their suppliers with it: the spirit of their CSR policies and COCs was 
very much one of “working towards” CSR goals, rather than requiring that their supply 
partners meet them.

As many as four out of thirteen companies, however, did not follow the pattern that was 
sketched in the section on the Netherlands above. Two out of thirteen companies had 
codes of which the content was strong but then did not take measures to implement 
those codes; they did not make them contractually binding (either as standalone 
documents or by referring to these COCs in other legally binding documents) or 
carry out audits. One company indicated that while its strong COC was included in 
the tendering process, the supplier signing or complying with this code was not in 
fact a “hard requirement” for doing business with the MNC. As far as explanations are 
concerned, various reasons are imaginable. It is possible that these codes were only 
adopted as means of “greenwashing”7 companies that want to show they have a great 
CSR policy on paper as a means of improving their CSR image.

7 For more on this phenomenon, see Delmas & Burbano 2011 and Cherry & Sneirson 2011. 
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There were also two exceptions in the other direction: one company had an intermediate 
code that was implemented in a strong way: the content of the COC was also implemented 
in all contracts and all suppliers were audited. Another company used a weak code, with 
mostly very general wording being used, but implemented it in a fairly strong way, at 
times also including clauses in individual contracts. These cases could perhaps be due 
to the poor drafting skills of those writing the COC: it is possible that the COC was not 
written or checked by a lawyer and that the person drafting did not realize that vague, 
aspirational wording could lead to a much weaker COC.

6.3.2.4 Private international law, battle of the forms

Nine companies included a choice of law (for either English or foreign law) in their CSR 
documents.8 Since most companies did not include CSR clauses or references to CSR 
documents in their general terms and conditions, for most companies these general 
terms and conditions were not studied. It is possible that those would include a choice 
of law for English law.

It should be noted that three companies indicated that contracting was carried out in a 
decentralized manner. This means that local entities of the MNC use local versions of 
contracts and that the choice of law included in those contracts would be for local law 
rather than for English law. This “decentralized” contracting may be risky: not only does 
the head office of the MNC that sets out the CSR policy for the MNC not have control 
over the content of the contract from a CSR perspective; by contracting locally and not 
including a choice of law for English law, the MNC runs the risk that its CSR clauses are 
interpreted in an unforeseen manner.

Furthermore, almost none of the CSR documents studied included clauses in respect 
of a possible battle of the forms. It is possible that those clauses are in fact included in 
the “main” contracts, that the CSR documentation is ancillary to but this research is 
inconclusive in this respect. One explanation for the lack of attempts to solve a battle of 
the forms in a way which is favorable to the MNC, is that English law does not offer one 
consistent rule on how a battle of the forms should be solved (see Chapter 5). Since the 
outcome is more or less uncertain anyway (regardless of whether a clause to that extent 
is included or not), it could be less of a priority for English companies.

6.3.2.5 Other aspects: third parties, implementation

Seven English companies included some kind of clause on the application of their 
CSR policy to subcontractors. The three strongest codes of conduct with the strongest 
implementation also contained the strongest wording in respect of subcontractors, for 
instance “requiring all suppliers to observe the provisions of the COC” and requiring 
that subcontractors also sign the COC. As has been indicated in Chapter 4, both in 
respect of English and Dutch law, such a perpetual clause does not create binding 

8 This research focused on CSR documentation and did not include a study of other commercial 
contracts.
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obligations for the third party subcontractor. It is, however, probably the most effective 
way of drawing attention to the risk of subcontractors and it could create a liability for 
the supplier in case a sub-supplier does not comply with CSR terms.

The weaker codes expressed general aims for sub-suppliers (“we expect our suppliers to 
manage their own supply chain responsibly”). Those clauses have little legal consequences. 

All CSR documents studied consisted of clauses that relate to the way in which third 
parties (employees, subcontractors, home-workers) should be treated by suppliers. 
The question is whether these clauses can be construed as clauses on behalf of a third 
party under the Contracts (Rights of Third Parties) Act 1999. None of the codes of 
conduct contained a clause indicating that third parties could not derive rights from 
the agreement (as described in Chapter 5). Furthermore, virtually all codes required 
suppliers to make the content of the COC known to their employees in a local language. 
The idea, therefore, is that employees will be aware of the content of the code. Whilst 
none of the codes studied expressly indicated that it intended to entitle a third party, it 
is possible to entitle employees if the contract term purports to confer a benefit on the 
third party. The question of what consequences this has for the MNC in case of CSR 
violations will be answered in Chapter 8. 

In respect of implementation, it is interesting to note that companies were not as prone 
to conduct audits in respect of their supply partners as they were in the Netherlands. It 
should be noted that the research in respect of English companies was conducted one 
year later than the research in the Netherlands. One may wonder if this is (partially) the 
reason why auditing is less popular; in recent years, NGOs have rallied for companies 
to rely on audits to a lesser degree and rather to focus more on engagement with supply 
partners in order to obtain CSR goals.9 This trend was echoed by most CSR managers 
who were interviewed in the course of this research. 

Five companies used questionnaires prior to selecting their suppliers or used CSR 
documentation in their tenders to select suppliers. It could be argued that when 
successfully used, such pre-selection questionnaires could filter out suppliers that 
would not meet CSR standards, as a result of which less rigorous legal measures would 
be necessary. These questionnaires generally consist of topics such as the current CSR 
policy that the supplier has in place (e.g., “do you have a policy in place that prevents 
sexual harassment?”; “do you have a formal fire evacuation procedure in place?”), and 
the conditions under which the work is to be carried out (e.g., “can you confirm that 
workers work no more than 12 hours on a regular basis?” and “can you confirm that you 
do not use any form of forced or compulsory labor?”). The question is what value such 
a self-assessment questionnaire has in terms of contract law or liability law; this will be 
elaborated upon in Chapter 8. 

9 See for instance the Clean Clothes Campaign report “Fatal Fashion”, March 2013, in which the NGO 
warns of “false safety assurances”, as well as “Looking for a Quick Fix: how weak social auditing is 
keeping workers in sweatshops”, 2005. 
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As has been explored in Chapter 5, it may have consequences not just for the defenses 
that both the supplier and the MNC may use; if the supplier has indicated that there are 
no CSR problems and such misrepresentation is deemed material, the MNC may make 
a claim that it has entered into a contract by a misleading statement and it may claim 
damages or rescind the contract. And, more importantly for the focus of this book, such 
questionnaires may have consequences in terms of the verifiability of CSR claims for 
the MNCs that advertise their CSR performance to consumers or traders. This will be 
discussed in the two subsequent chapters. 
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6.3.3  California

Nr Qualification 
content

Form Choice of law Battle of the 
forms

Third party clauses Implementation/other

1 Strong COC Delaware law n/a no mention no specifics

2 Strong COC, not 
embedded 
contractually

n/a n/a no mention Used from an 
"expectation point of 
view". No terminations 
for CSR issues. High risk 
suppliers are audited 

3 Strong COC, embedded 
in terms and 
conditions

California law n/a Prior permission 
for subcontracting 
required; supplier 
required to indemnify 
MNC for use of 
subcontractor 

no specifics

4 Strong COC, required 
to sign for 
compliance 

California law n/a Prior permission 
for subcontracting 
required. Agreement 
requires compliance 
with COC throughout 
supply chain

Content of COC can be 
qualified as fairly strong; 
some vagueness remains 

5 Strong Two COC's used 
side by side. 
Both embedded 
in terms and 
conditions 

California law n/a no mention Terminations and 
non-continuance of 
relationship are realistic 
sanctions 

6 Intermediate COC is 
intermediate. 
Accompanying 
handbook 
exists but not 
clear if made 
contractually 
binding 

n/a n/a Prior permission 
for subcontracting 
required. Agreement 
requires compliance 
with COC throughout 
supply chain

CSR policies make 
distinction between 
company's own factories, 
contracted factories and 
licensed factories 

7 Intermediate COC. 
Expectations 
based 

California law n/a no mention Code sent to suppliers 
annually but 
"expectations based"; 
not intended to be 
legally binding

8 Intermediate COC, embedded 
in (annexed 
to) supply 
agreement. 
CSR clause in 
contract 

Delaware law n/a no mention Termination is 
technically possible but 
never opted for

9 Intermediate COC, embedded 
in terms and 
conditions

Delaware law n/a "take reasonable 
measures" to 
ensure compliance 
with similar CSR 
documentation 

Company doesn't 
terminate; corrective 
action process. General 
code, made more specific 
by non-contractual and 
possibly non-binding 
instruments 

10 Weak COC, embedded 
in terms and 
conditions

California law n/a Perpetual clause Termination is an option. 
In assessments, quality 
more important than 
CSR

11 Weak no COC, only 
(weak) clause in 
contract

New York law n/a no specifics no specifics

12 Weak no COC 
applicable in 
supply chain

n/a n/a no specifics no specifics

Table 5

As in the previous sections, the above table provides a schematic overview of the findings 
in respect of the documents studied for California. It includes all twelve participating 
companies. In six columns, the following are mentioned. The first column highlights 
how the content of these instruments should be qualified; the second what types of 
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instrument were used. The third column specifies whether a choice of law was included 
and the fourth if anything on a battle of the forms was mentioned. In the fifth and sixth 
respectively, it is specified whether third party clauses were incorporated or not and 
whether there were any specifics in respect of the implementation mentioned.

6.3.3.1  Content

Although – again – no strict coding method was used, the content of the the 
documentation studied in California could be loosely qualified as weak, moderate or 
strong, depending on which end of the spectrum of possibilities the instrument belonged 
to and on the basis of the model described in section 6.2. The result was the following.

Although all companies indicated on their websites that they used some kind of CSR 
code of conduct, it in fact turned out that one company did not use any kind of CSR 
code of conduct or other documentation in the supply chain. This was highly surprising. 
It only used a code of conduct in respect of its own operations and employees; not 
in respect of contract partners of any kind. When this company was interviewed, it 
indicated it did not use a CSR code of conduct because it did not deem it necessary 
for its supply chain. It held that the code of conduct would, in a way, also extend to 
suppliers because of the restrictions it placed on its own employees (for instance, in 
respect of receiving gifts from business partners). Moreover, despite the fact that this 
company operated in the retail sector and produced high-risk goods, it did not think 
CSR risks would ever be an issue because most types of goods were produced within the 
United States. When it was pointed out that CSR and labor risks were as much of a risk 
further down the supply chain, it still maintained that it did not see CSR risks from ever 
materializing in the supply chain. This company nonetheless was requested, on a regular 
basis, to sign the CSR codes of conduct that its business partners used; it would have to, 
for instance, guarantee that no child labor would be used in the production of goods. 
This seems to be a risky guarantee, considering that this company indicated that it makes 
no attempts whatsoever to control the CSR aspects of its supply chain. It is therefore 
not unimaginable that this company would be subject to claims of nonperformance 
or damages if its partners became aware of CSR violations in the supply chain of this 
company. 

Another company used a code of conduct in respect of its own operations, but did not 
include this in its supplier relations. Rather, it only included a very limited ethical clause 
in its contracts of which the content would qualify as weak. This company operated in 
the services industry, which is generally perceived as being of a lower risk in respect of 
human rights violations. 

The content of the codes used by these two companies was therefore not applied to 
the model described. Out of the ten codes that remained, one code qualified as weak. 
Four codes qualified as moderate; the other five codes qualified as strong. Four of the 
companies with a strong code either adopted the model code of the Electronics Industry 
Citizenship Coalition or based their code on this model in whole or in part. 
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6.3.3.2  Form of initiatives: COCs, general terms and conditions or contracts?

Although all three types of instruments – contracts, general terms and conditions, and 
codes of conduct – were seen in practice, by far the most companies only used a code 
of conduct. Companies generally made their codes of conduct legally binding in the 
supplier relationship (for instance, through incorporation by reference to that code of 
conduct in a letter or in a contract and simultaneously providing that code to their 
supplier).

As indicated above, of the twelve companies, ten used a code of conduct in respect 
of their supplier relations. Two companies did not use a supplier code of conduct at 
all. One of these took no ((semi-)contractual) measures in respect of its suppliers; one 
included a weak contractual clause in its supplier contracts. At the same time, this was 
the only company that included a CSR clause in its supplier contracts that set out the 
obligations that suppliers were to meet. All other companies did not include specific CSR 
clauses in their contracts; the only clauses that remotely related to CSR were contracts 
that stipulated that suppliers must comply with all relevant applicable laws. As has been 
discussed in Chapter 5, these types of clauses by themselves do not provide adequate 
consideration because they require the supplier to do no more than it is already required 
to do by law.

Two other companies referred to the supplier code of conduct in their contracts and, as 
a result, made it applicable by incorporation through reference. Another company also 
incorporated the supplier code of conduct by reference, by including it as a schedule 
to the standard supplier contract. Five other companies included a reference to the 
supplier code of conduct in their standard contract terms (that were separate from the 
main supplier contract).

One company indicated that whilst it used a (strong) code of conduct, it looked at it 
from “an expectation point of view”, rather than seeing it as contractually binding. It 
nonetheless sent out annual “assurance letters” to its suppliers that made reference to 
the supplier code of conduct. Although the company seems to assume that the reference 
in the assurance letter consequently means that the code of conduct is legally applicable 
in the relationship between the MNC and the supplier, the fact that it itself sees the code 
of conduct as an aspirational document could also support the position that the code is 
in fact not legally binding.10

Finally, there were two companies that, in addition to the use of a code of conduct, 
made use of various supporting documents, such as additional policies and/or a CSR 
handbook or guidebook. These documents included references to ILO documents, 
and set out in much more detail what could be expected from the supplier. If the main 
code of conduct is made contractually binding, it would have to remain to be seen 
whether the additional documentation would also be contractually binding between the 

10 Considering the weight that judges place upon parties’ intention to become legally bound (or the lack 
thereof); see Chapter 5.
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supplier and the MNC. The code of conduct does not include a reference to the further 
documentation. If there is no reference whatsoever to the further documentation in 
any contract or legal document11 and the further documentation is not provided to 
the supplier, it would be likely that it would not be contractually binding and that the 
(often higher) standards of the further documentation do not apply. This could prove 
problematic in case of legal conflicts between the supplier and the multinational in 
respect of these additional documents.

6.3.3.3 Patterns

Although most companies made efforts to make their codes of conduct contractually 
binding, not all did. As indicated in the previous section, one company with a strong 
code viewed it from an “expectations point of view” which could mean that it would not 
prove to be contractually binding if it were to be disputed in the courts. 

The other four strong codes were all made binding through incorporation by reference: 
companies mostly included a reference in the standard purchase order terms and 
conditions and some also included a link or reference in the contract itself. Three of 
these companies with strong codes of conduct did not include a separate CSR clause 
in the contract itself. Only one of the companies with a strong code of conduct 
implemented it in such a strong manner that it was comparable to the pattern in the 
Netherlands: requiring suppliers to sign for the receipt of the code, including a clause 
in the contract and general terms, and indicating that it would actually make use of 
contractual sanctions (i.e. terminations) in case of violations of the contract. 

As indicated, two companies did not use any CSR code of conduct for their suppliers 
at all. This was surprising; only in California there were listed companies that belonged 
to the country’s biggest that undertook absolutely no measures to stipulate for their 
suppliers what precisely was expected from them. There was one further company with a 
weak code of conduct. This company phrased its code of conduct as “guiding principles” 
rather than as binding measures and viewed compliance with CSR requirements as less 
important than compliance with quality requirements. 

There were four companies with moderate codes of conduct. One of these indicated 
that the code of conduct was viewed as “expectations-based” which could lead to non-
bindingness. This meant that in practice it would be weak in its application. The other 
three embedded their code of conduct in standard purchasing terms and conditions 
or required that the supplier sign for the receipt of and compliance with the code of 
conduct. Of these four, three also indicated in interviews that there were some issues 
in respect of compliance; for instance, although the code of conduct stipulated that the 
company would terminate agreements, the employee interviewed in fact indicated that 
they were not aware of this ever occurring.

11 Note that the Californian courts weigh references in non-legal documentation differently from 
references in legal documentation such as contracts, of which it is clear that there is an intention to 
make it legally binding; see Chapter 5.
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In conclusion, therefore, the pattern by and large was similar to the one encountered 
among companies in the Netherlands (albeit less “perfect”): companies with strong 
codes tended to make them contractually binding, the company with a weak code 
viewed it as aspirational rather than as contractually binding and the companies with 
moderate codes also encountered some problems with the implementation thereof.

6.3.3.4 Private international law, battle of the forms

Nine of the twelve companies studied indicated that they generally included a choice of 
law; mostly this choice of law was included in the standard purchase order terms and 
conditions. Most companies also made a forum choice: they chose the forum the state 
of the applicable law. 

Three companies that were incorporated in the state of Delaware chose Delaware law 
as the law applicable to the contract. One company chose New York law as the law 
applicable to the contract and the other five companies chose California law as the 
applicable law. As has been set out in Chapter 4, it is not possible a priori to indicate 
which will be the law applicable to the contract. The answer to that question will depend 
on the law of the forum to which the case is presented, and in practice, that will depend 
on the state in which the parties are based and the nature of the conflict. A choice of law 
and forum nonetheless present a strong indication that that will likely be the forum and 
law in case of a conflict in respect of that contract.

Finally, none of the documents studied included any kind of phrase in respect of a battle 
of the forms. Moreover, as has been discussed in Chapter 5, the rules in respect of a battle 
of the forms in California are also not as clear-cut as they are in other jurisdictions such 
as the Netherlands. Depending on the exchange of documentation (which document 
was sent out last? Did this include a complete acceptance of the preceding offer?) and the 
nature of the conflict (the UCC provides different rules than the Restatement (Second)), 
a battle of the forms may play out in one way or another. 

6.3.3.5 Other aspects, implementation

As set out in section 6.2, strong COCs included obligations for sub-contractors or 
sub-tier suppliers used in the fulfillment of the contract. These obligations mostly came 
in the shape of requiring the supplier to ask for permission prior to making use of 
subcontractors. One company provided that suppliers were under an obligation to take 
reasonable measures to ensure that the company’s interests would be guaranteed to at 
least the same degree as the code of conduct. Only one company with an intermediate 
code stipulated that the code of conduct be made applicable to subcontractors or 
sub-tier suppliers. 

Despite the plethora of court cases in which employees (the other relevant category 
of third parties) claimed to be third parties to the contract, most contracts did not 
contain explicit clauses that provided that employees could not derive any rights from 
the terms of the code of conduct. Only the model COC from the Electronics Industry 
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Citizenship Coalition (“EICC”) contained such a disclaimer, by stating that “the Code 
is not intended to create new and additional third party rights, including for workers”. 
Such a safety measure was not included in any of the other COCs, which was surprising 
considering the plethora of cases on employee handbooks and COCs that led courts to 
conclude that there was a contract in place between the MNC and the relevant employee. 

In respect of compliance, there were no codes of conduct that clearly indicated what the 
steps in ensuring compliance would be. One handbook did contain clear indications of 
which violations would lead to which consequences, but it was not clear whether this 
handbook could qualify as part of a contractual relationship or not. Most companies 
indicated that the starting point in case of any mishaps was that of “engagement”. 
They would not terminate relationships without attempting to ameliorate the working 
conditionsa in question. Contractual sanctions were therefore unlikely.

Most companies performed due diligence prior to contracting, audited their contracted 
suppliers, or both. Numerous companies included their CSR audits in the ordinary 
auditing process, and indicated that CSR auditing was of lesser importance than quality 
audits.

6.4 Conclusion

In respect of each jurisdiction, I have provided an overview of the materials researched 
in each state. As can be seen, there were some variations in the way companies from 
each state incorporated labor issues in their CSR policies for their supply chains.

In the Netherlands, policies in general had a stronger content than in England and 
California. The way in which they were implemented by and large followed in a mostly 
logical way: strong COCs were implemented in a strong manner, weak ones in a 
weak manner. In the latter countries, there were quite a few strong codes that were 
implemented in a weak manner, weak codes that were made contractually binding, as 
well as – unexpectedly – vague clauses included in contracts.

The expectation that the state with the most legal proceedings in respect of codes of 
conduct and supply chains would also be the state to have regulated matters most clearly 
(in order to avoid legal discussions and confusion) did not materialize, somewhat 
surprisingly. Californian companies, overall, seemed less keen to regulate things strictly 
from a contractual perspective; to take the approach of creating contracts between 
themselves and suppliers and avoiding contractual rights for employees. Contrary 
to expectations, they allowed for much flexibility in the contract and relied on their 
relationship with their suppliers to solve any issues as they would emerge. It is possible 
that this is due – in part – to a difference in legal cultures and that European companies 
simply approach contractual relationships and liability risks in a different manner. This 
theme will be explored in further depth in Chapter 9. 

Moreover, it seems that companies are increasingly moving towards a pre-contracting 
auditing process; as a result, the multinational knows better with whom it is contracting 
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and the risks that would otherwise need to be covered by a contract are not as acute. 
Finally, most companies indicate their preference to engage with their suppliers in case 
of CSR violations rather than making use of contractual sanctions such as termination. 
This fits both with the relational theory of contracting and with the preference that 
NGOs have indicated to not “cut and run” from bad suppliers. 
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7 Liability of the multinational 
in the supply chain and CSR 
instruments

7.1 Introduction

Despite the best efforts of multinationals to prevent CSR violations from occurring in 
their supply chains through the exercise of contractual control, CSR violations do in fact 
occur. One only needs to think of the recent collapse of a garment factory in Rana Plaza, 
Bangladesh, in which 1100 factory workers were killed. 

And it is not just a legal scholar’s figment of the imagination that multinationals will be 
held liable for corporate social responsibility violations, both in respect of the MNC’s 
own operations and – increasingly – in respect of such violations in the supply chain 
of the MNC; such legal action has in fact been taken, both in the United States and in 
Europe, by NGOs, employees and consumers. There are various contractual and non-
contractual ways in which it would be possible to hold a multinational liable. 

This chapter does not seek to provide an extensive overview of all legal actions that are 
theoretically imaginable; rather, it seeks to describe those actions that could possibly 
prove most feasible in addressing CSR violations and obtaining damages. 

The following actions can be initiated in order to hold MNCs accountable for CSR 
violations in their supply chains. First of all, it is possible that workers in the supply 
chain who are victims of CSR violations would take legal action and claim that they are 
third-party beneficiaries in the contract or code of conduct between the supplier and 
the multinational. A prime example of such a procedure is found in Doe v. Wal-Mart 
Stores, Inc., which was briefly described in Chapter 5 and will be dissected in greater 
detail in this chapter.1 

Secondly, in respect of non-contractual liability, it is imaginable that victims of CSR or 
corporate human rights violations2 would hold the multinational liable for negligence 
in respect of the violations that occurred. In different jurisdictions there are different 

1 First instance: Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (MANx), 2007 WL 5975664 (C.D. Cal., 
30 March 2007); Appeals court, following dismissal for failure to state a claim: Doe v. Wal-Mart Stores, 
Inc., no. CV 05-7307 AG (C.D. Cal. 2008) (no. 08-55706).

2 The term “CSR violations” will predominantly be used in this section for consistency’s sake. The terms 
“human rights violations” or “corporate human rights violations” are also used by other authors; these 
terms are considered to cover the same scope for the purposes of this research. 
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types of actions in negligence imaginable; these will be described in each subchapter. 
As indicated in Chapter 2, the focus in this section is not solely on violation of those 
core labor rights laid down in the ILO core conventions; that would restrict the material 
available for study to such an extent that it would create difficulties. 

Finally, it would be possible for consumers who buy products from the multinational to 
hold the multinational liable for false advertising because it advertised that it complied 
with certain standards whereas, in practice, it turned out not to do so. Although such 
a legal action would not aid those victims directly affected by the CSR violations by 
suppliers in host countries, in both California and the Netherlands, such legal actions 
have served to gain the attention of the general public for the misbehavior of the 
(suppliers of) MNCs. Moreover, such actions have not been dismissed outright by the 
courts and it could be said that such a legal action could possibly have a relatively high 
chance of success. It therefore makes for an interesting ground for research and such a 
legal action could serve as an excellent threat for companies, forcing them to shape up 
their CSR policies. 

In the sections below, I will explore each of these options in respect of the three states 
studied. I will outline what the legal requirements are that must be met in order to 
establish such liability and what role the (semi-)contractual CSR instruments used 
could play in such a case. Relevant case law will be discussed. 

Finally, following the Rana Plaza disaster, two international accords (one European, one 
American) have been struck between multinational companies, NGOs and employee 
representatives. These will be discussed in the light of the impact that such accords 
could have on the liability of the multinationals, both those that have signed on and 
those that have not.

As I will point out below, the legal bases that I will describe are not the only grounds 
on which it could be attempted to hold the MNC liable for human rights violations. In 
respect of each of the jurisdictions studied – the Netherlands, England and California 
(United States) – there are alternative actions imaginable, such as a claim based on the 
assertion that the MNC is the de-facto employer of workers in the supply chain who 
suffered damages as a result of CSR violations, or a claim based on unjust enrichment. 
In the introduction to the liability law of each jurisdiction, I will briefly set out which 
alternatives are imaginable.

Moreover, I have pointed out before that holding the MNC liable for human rights 
violations in the supply chain is not the most straightforward course of action. It 
could, perhaps, be easier to hold the supply partner under whose supervision the CSR 
violations occurred liable. This course of action is generally not preferred since in such a 
case, the court with jurisdiction would likely be in the home state of the supplier rather 
than a Western court. Another alternative – especially in respect of claims by consumers 
who went along with the MNC’s claims in respect of its CSR performance – could be 
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to hold the auditors who audited the suppliers liable. This course of action has been 
described in the literature.3

7.2 The Netherlands

7.2.1  Introduction

The Netherlands has been the stage for a (limited) number of cases in which it was 
attempted to hold a Dutch multinational corporation liable for human rights violations. 
Examples include the case of Shell,4 in which the District Court in The Hague proclaimed 
itself willing to hear a case concerning (civil) liability for oil spills out of pipelines in 
Nigeria by one of its Nigerian subsidiaries, which caused environmental damage in 
Ogoniland.5 Another example is that of Trafigura,6 in which the Amsterdam Court 
of Appeal ordered Trafigura to pay a fine of EUR 1 million in a case that concerned 
Trafigura’s criminal liability for the illegal dumping of waste in Côte d’Ivoire.7 There 
have not been any legal procedures that specifically concern the involvement of a 
multinational in human rights violations in the supply chain.8 It is nonetheless a subject 
matter that is at the core of the CSR debate in the Netherlands. In 2014, the Minister 
of Foreign Affairs and Development for the Netherlands, Minister Ploumen, instigated 
research into the biggest risks that Dutch companies face in their supply chains.9 
Moreover, she announced that research will also be carried out in respect of the legal 
risks that accompany these business risks.10 

In the meantime, it is imaginable that attempts will be made to hold multinationals 
liable for human rights violations in their supply chains under Dutch law. Several 
courses of action are imaginable. The first option would be to hold the multinational 
liable on the basis that the victim was a third party to a contract between the MNC 
and its supplier. If the CSR clauses in a code of conduct or contract have not been lived 
up to, this could give rise to several remedies, including damages. This option will be 
described in section 7.2.2. 

3 See, inter alia, Verbruggen 2013. 
4 Akpan v. Shell, ECLI:NL:RBDHA:2013:BY9854, Rb. Den Haag, 30 January 2011.
5 For an extensive discussion on this case, see inter alia: Enneking 2014 and Jägers et al. 2014.
6 ECLI:NL:GHAMS:2011:BU9237 Hof Amsterdam, 23 December 2011.
7 Trafigura appealed in cassation but eventually settled with the prosecutor for – inter alia – an amount 

equal to the fine imposed by the Appeal Court.
8 There have been attempts to instigate procedures before the OECD contact point that concern human 

rights violations in the supply chain, such as the one concerning Nidera’s suppliers of corn in Argentina. 
These suppliers allegedly employed persons in slavery-like conditions. This procedure was settled by the 
parties, who agreed that Nidera would draft “a human rights policy that includes due policy, its human 
rights due diligence procedure, monitoring, its supply chain approach, and grievance mechanism.” 
Nidera OECD Final Statement; www.oesorichtlijnen.nl/sites/www.oesorichtlijnen.nl/ files/final_
statement_nidera.pdf. 

9 See, inter alia, Kamerstukken II 2013-2014, 26485, 174.
10 See Kamerstukken II 2013-2014, 26485, 174, p. 14. 
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An alternative that has been extensively described in the Dutch literature11 would be to 
hold a multinational liable on the basis of tort law: if the conditions of Articles 6:162 
and 6:163 DCC have been met, a multinational is liable for damages caused to victims 
as the result of an “unlawful act” (onrechtmatige daad). It could be argued that the MNC 
has acted unlawfully, either because the behavior of its suppliers can be attributed to it 
or because it itself has acted or failed to act in an unlawful manner that caused the CSR 
violations. This option will be explored in section 7.2.3. 

A final option that will be discussed within the framework of this research would be 
to claim that the MNC has not complied with its own statements (including a code 
of conduct) on CSR and that, as a result, it has misled its customers and should be 
duly held liable. If this is claimed, there are two legal courses of action imaginable: that 
of breach of contract vis-à-vis the consumer and that of misleading advertising in the 
sense of section 6:194-196 DCC and being held liable for damages as a result.

This is not to say that these are the only courses of action imaginable. As in the other 
two jurisdictions studied (see sections 7.3 and 7.4), there are other courses of action 
that could be pursued to obtain legal redress. In the Netherlands, it would theoretically 
be possible to base a claim on unjust enrichment (Article 6:212 DCC) if it can be 
demonstrated that the MNC has unjustly been enriched at the cost of employees or 
other victims of CSR violations in the supply chain. Alternatively, it could be argued 
that the MNC has profited as a result of the nonperformance of its supplier. If certain 
conditions have been met, this could qualify as a tort in the sense of Article 6:162 
DCC.12 Another basis for liability could be provided by the annual statement of the 
MNC. The Dutch Corporate Governance Code provides that the companies that fall 
within its scope should report on “corporate social responsibility issues that are relevant 
to the enterprise”.13 If a company does so in an untruthful or misleading manner, it is 
imaginable that either the company or its directors are held liable for such misleading 
statements.14

Finally, it would be imaginable that it could be argued that the MNC should be held 
liable because its supplier in fact functioned as a subordinate or agent.15 Some of these 
options have been discussed by other authors such as Van der Heijden, who point out 
that when compared with the alternatives, these options would likely be less feasible and 
more difficult to prove.16 However, none of these alternative courses of action seem like 
an easy road to take. Since I believe the chance of success of either of these alternatives 
is slim to none, none of these options will be explored in further depth. 

11 See Enneking 2012, and Van der Heijden 2011.
12 For these requirements, see inter alia Asser, Hartkamp & Sieburgh 2014 IV, nos. 9-13. 
13 Best Practice Provision II.1.2, Dutch Corporate Governance Code.
14 See Lambooy 2013. Liability of the director could be based on Articles 2:139/249 DCC. 
15 See Van der Heijden 2011.
16 2011, p. 6, p. 11.
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7.2.2 Breach of contract in respect of a third party beficiary

In the Netherlands, too, it is imaginable that one attempts to hold the multinational 
liable on the ground that he or she is a third party beneficiary to a contract that is in 
place between the MNC and its supplier. In order for the alleged third party beneficiary 
to successfully claim performance or damages, the following criteria (which were 
described in Chapter 5.2 and will be summarily repeated here) must be met under 
Dutch law. As I will demonstrate, these are substantial hurdles and a claim based on 
breach of contract in respect of a third party beneficiary is not likely to easily succeed 
under Dutch law. 

First of all, a contract must be in place between the MNC and the supplier. In section 
5.2.2, I have set out what is required for valid contract formation in accordance with 
Dutch law: first of all, there must have been an offer and an acceptance in the sense of 
Article 6:217 par. 1 DCC. 

As stated, in respect of CSR contracting much will depend on the structure of the 
contract(s) in place: is the CSR clause or policy included in the contract, or incorporated 
as an annex with a valid reference? Or is it merely a CSR policy drawn up and adopted 
by the MNC that is not anchored to any contractual relationship between the MNC 
and its supplier? If the latter is the case, it is likely that no contract is in place between 
the MNC and the supplier and, as a result, a third party would not be able to derive 
contractual rights from this policy. 

If, however, there is some type of contract in place between the MNC and the supplier 
(whether it is a supply contract to which the CSR clause or code forms an annex, whether 
it the CSR contract can be viewed as a contract in and of itself), the next requirements 
must be met: the content of the contract must meet the criteria of (most importantly) 
Article 6:227 DCC in that it is sufficiently certain in order for the obligations arising 
from the contract to be legally enforceable. This requirement has been discussed in 
the previous two chapters; in short, the court should be able to determine whether the 
parties knew what was required from themselves and each other. In Chapter 8, it will be 
discussed whether this is realistic in respect of the documents studied. 

Furthermore, in order for third parties to derive contractual rights from the contract, 
Article 6:253 DCC requires that parties A and B to the original contract agree upon a 
clause on behalf of third party C. C must then accept the contractual clause and this 
clause must provide C with an independent right to claim from the party that has made 
a promise to it under the contract (the promisor). As indicated in 5.2.6.1, acceptance by 
the third party C may be implicit; it is possible that C demonstrates its acceptance by 
initiating to work in line with the code of conduct. 

In order to successfully claim damages following a breach of contract, Article 6:74 DCC 
requires contractual default. But when will such a requirement have been met? Again, 
it will be problematic in practice to pinpoint an obligation on the side of the MNC 
that has been breached vis-à-vis the supplier’s employee. As was seen in the case of  
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Doe v. Wal-Mart Stores, Inc., described extensively in section 7.4.2, most COCs will 
only include obligations for the supplier and create rights for the MNC, rather than 
obligations. As explained in section 5.2.6.1, both third party C and the stipulator may 
claim under the contract if the clause in respect of C has been breached. It is imaginable 
that – as in the case of Doe v. Wal-Mart Stores, Inc., described in section 7.4.2 – the 
employees of the supply chain partner will attempt to claim from the MNC under the 
contract. In practice, they may choose from various remedies under Dutch law, including 
performance of the contract (Article 6:74 DCC), either with accompanying damages, or 
simply a claim for damages because performance is permanently impossible (Article 
6:74 DCC). 

How likely is it that such a claim will be successful, if Dutch law is to apply to the 
contract? As in the case of Doe v. Wal-Mart Stores, Inc., the most important impediment 
will not be whether the employee can or cannot qualify as a third party beneficiary 
under the contract, but rather whether there is even a binding contract in place which 
obligates the MNC to do certain things (or to refrain from doing things). In the next 
chapter, I will investigate whether any of the COCs studied include obligations for the 
MNC which could give rise to liability for performance. 

Coincidence of non-performance of a contract and Article 6:162 DCC 
Note that if liability in tort is based on the violation of the MNC’s code of conduct and 
this code is legally binding between the MNC and its supplier, it is arguable that the 
violation of the contractual clause amounts to the violation of a right which gives rise 
to both liability for breach in contract and liability in tort. Case law has indicated that 
in order for a claim on the basis of tort law to be awarded, it is necessary that the act 
of the tortfeasor is an unlawful one in the sense of Article 6:162 DCC independently 
of the breach of contract. Also because this category is subject to much debate among 
legal scholars, it has been advised that if a claim is to be based on a violation of a right, 
an alternative legal ground (such as a violation of a rule pertaining to proper social 
conduct) is proposed as a ground for a claim.17 

7.2.3 Liability on the basis of a tort (onrechtmatige daad) 

As has been set out in section 7.2.1, it would be possible for a victim of human rights 
abuses in the supply chain to file suit under Dutch law against a Dutch MNC, founded 
on the assertion that the MNC has acted unlawfully. If such a claim were successful, 
he would be able to claim damages in compensation for his injury. Because the CSR 
violations that caused damages to the victims occurred in the supply chain, such an 
attribution to the MNC is not very straightforward. After all, it is not the MNC itself 
that employed workers in poor conditions, or that caused the collapse of a factory. A 
claimant who wants to file suit against the MNC must, therefore, find fault with an act 
(or a failure to act) of the MNC. 

17 See, inter alia, Nieuwenhuis 2013, commentary section 6:162 DCC.
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The unlawful behavior of the MNC could consist of various aspects. First, it could be 
argued that the supplier’s unlawful behavior could be attributed to the MNC because it 
was in some way responsible for its acts. Secondly – and perhaps with a better chance of 
success – it could be argued that the MNC itself failed to act when it should have done 
so – for instance, because it failed to inspect the factories of its suppliers, or because it 
failed to exercise control over the behavior of its suppliers when it should have done so.

Article 6:162 DCC provides the legal basis for the possibility to hold someone liable on 
the basis of an “unlawful act” (onrechtmatige daad), parallel to the common law concept 
of tort. It provides as follows:18

“(1)  A person who commits an unlawful act toward another which can be imputed 
to him, must repair the damage which the other person suffers as a consequence 
thereof. 

(2)   Except where there is a ground of justification, the following acts are deemed to 
be unlawful: the violation of a right, an act or omission violating a statutory duty 
or a rule of unwritten law pertaining to proper social conduct. 

(3)  An unlawful act can be imputed to its author if it results from his fault or from a 
cause for which he is answerable according to law or common opinion.”19

Furthermore, Article 6:163 DCC provides that “the violated norm [must have] as its 
purpose the protection from damage such as that suffered by the victim”. If that is not 
the case, there is no obligation to repair the damage. 

This part of the chapter will be approached as follows. The first part will set out what the 
requirements are in order for an action on the basis of Article 6:162 DCC to succeed. 
In the subsequent sections, I will look into two specific tort scenarios: liability for 
omissions and liability in respect of the acts of a third person. Finally, I will set out how 
these articles of Dutch liability law would translate into requirements that must be met 
in order to hold an MNC liable for CSR violations caused by its suppliers. In the past few 
years, a number of notable studies have appeared in relation to the liability of MNCs for 
CSR violations in Dutch law: two dissertations, by Enneking and Van der Heijden, and 
two earlier, shorter contributions on the subject by Van Dam and Castermans/Van der 
Weide.20 This sub-chapter will draw upon these works where relevant. 

7.2.3.1 Elements of an action on the basis of section 6:162 DCC

If an action on the basis of section 6:162 DCC is to succeed, it is required that the 
five requirements stipulated in the above section – unlawfulness, attribution, damage, 
causality and relativity – are met. 

18 Haanappel & Mackaay 1990.
19 Haanappel & Mackaay 1990, p. 335-336.
20 Enneking 2012, Van der Heijden 2011, Van Dam 2008, Castermans/Van der Weide 2009.
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Unlawfulness
If an MNC is to be held liable for CSR violations in the supply chain, it is required that 
its behavior qualifies as “unlawful” on the basis of one of the three criteria set out in 
paragraph 2 of Article 6:162 DCC: a violation of a right, an act or omission that violates 
a statutory duty or a rule of unwritten law pertaining to proper social conduct. 

For a long time, the first two criteria were the only criteria on the basis of which an 
act could be deemed unlawful. It was only with the case of Lindenbaum/Cohen that 
the Dutch Supreme Court concluded that acting in violation of a rule of unwritten law 
pertaining to proper social conduct could lead to unlawfulness and the consequential 
obligation to compensation of damages.21

The first category of a violation of a right pertains to a broad array of (subjective) rights. 
It includes both property rights (including ownership rights and intellectual property 
rights) and personal rights (colored in by the constitutional rights laid down in sections 
1-23 of the Constitution, including the right to bodily integrity and privacy).22 It has been 
argued that for a violation of a right to be unlawful on the basis of Article 6:162 DCC, 
something more is required. Three approaches for this “extra test” can be distinguished. 
The first test, advocated by scholars such as Scholten and Drion,23 considers whether 
the violation of the right is direct or intentional. The second approach considers in 
advance whether the violation of a right meets certain criteria; it, for instance, looks at 
the intensity of the breach: is the violation of a right sufficiently serious? This test has 
been advocated by inter alia Sieburgh.24 Finally, legal scholars have argued that the actor 
must have also acted in violation of a rule of unwritten law pertaining to proper social 
conduct.25 It could be argued that CSR violations in the supply chain fall within this 
category of unlawfulness. 

The second category, of violation of a statutory duty, proves problematic for supply chain 
CSR violations that have occurred abroad. Enneking notes that such statutory duties 
may not only encompass Dutch national acts of legislation, but also “directly applicable 
norms of public international law”, although these are few and far between. It has been 
argued by some that breaches of foreign law could also offer a ground for unlawfulness, 
although other scholars are skeptical.26 Because finding a statute that directly applies 
to the behavior of the Dutch MNC could prove difficult, this category of unlawfulness 
would perhaps not be the easiest ground. Moreover, founding a claim on the basis 
of a violation of a statutory duty may be more problematic, since the requirement of 
relativity (set out below) plays an important role: the statutory duty breached must have 

21 HR 31 January 1919, NJ 1919, p. 161.
22 For an extensive debate of the role and function of Dutch liability law in the enforcement of human 

rights under the ECHR, see Emaus 2013.
23 See P. Scholten, Rechtsgeleerd Magazijn 1913, p. 621; J. Drion, Verzamelde Geschriften, Leiden 1968, 

p. 65.
24 Sieburgh 1997, p. 634.
25 See Van Maanen in Spier 2012, Emaus 2013, Nieuwenhuis 2013.
26 Enneking 2012, p. 230-231.
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served to protect against the damages suffered by the injured party.27 This latter element 
may be easier to comply with in respect of a claim on the basis of either of the other two 
categories. 

The most likely category28 in which liability for CSR violations would fall would therefore 
be the third category: that of a violation of an unwritten norm pertaining to proper 
social conduct. This category is in practice the most important category, because it is so 
wide that it can include an infinite variety of types of behavior. A court’s decision on the 
violation of an unwritten rule pertaining to proper social conduct very much depends 
on the specific facts of the case at hand. Some guidance can nonetheless be found in the 
case law. 

When can it be said that behavior does not meet unwritten rules pertaining to proper 
social conduct? In general, relevant factors are the likelihood that damage will occur and 
the specific danger in the behavior at hand. In Dutch law, the standard test in respect of 
the liability of those who call into life a dangerous situation or allow such a situation to 
exist is the 1965 case of Kelderluik.29 This case concerned the bar customer Duchateau, 
who, after drinking beer in an Amsterdam bar called De Munt, proceeded to the toilet 
and on the way fell through an open trapdoor into the cellar. An employee of Coca-Cola 
had opened the trapdoor to stock the bar and left the hatch open. The Supreme Court 
provided guidance in respect of the extent of the duty of care in such a situation. 

Relevant are the likelihood that the potential victim will lack the necessary carefulness 
and attentiveness, how great the risk is that accidents will happen, the seriousness of the 
consequences of an accident and the inconvenience of taking precautions. As a result of 
this case and the subsequent contributions by legal scholars, a number of rules can be 
distilled. For the cases at hand, the most relevant are that if the act concerned is more 
dangerous, the risk of damage is greater, and the seriousness of the damage is greater 
(especially in respect of physical injury), then a higher duty of care (zorgplicht) applies. 
Moreover, if the inconvenience of taking precautions is smaller (in terms of time, money 
and effort), a person will be under a stronger obligation to take such preventative 
measures.30 All in all, the conclusion that one has breached a duty of care and has acted 
contrary to unwritten rules of proper social conduct depends on a balancing of these 
interests.

Courts take into consideration the attitudes at the time of the acts or omissions in 
question. Castermans and Van der Weide refer to the asbestos case of Eternit/Horsting, 
in which the Supreme Court noted that “the lawfulness of Eternit’s conduct must be 
assessed in the light of social attitudes at the time of the acts or omissions for which it 
is blamed”.31 The safety measures that may be required of a company therefore depend 
on the knowledge and attitudes at the time of the act or omission and the circumstances 

27 See also Enneking 2012, p. 231-232.
28 See Enneking 2012, p. 232-233.
29 HR 5 November 1965, NJ 1966/136.
30 Spier 2012, p. 48-50.
31 HR 25 November 2005, NJ 2009/103; see Castermans & Van der Weide 2009, p. 22.



Contractual control in the supply chain

150

of the case at hand. Changing opinions in society and business in general will therefore 
influence the standard of the duty of care. 

In determining that a duty of care exists, the courts will incorporate objective points 
of reference wherever possible. As examples, Asser, Hartkamp and Sieburgh note in 
this respect statutory provisions that relate to the behavior of the tortfeasor, general 
principles of law, but also codes of conduct and other private initiatives in a certain 
industry or area, as well as relevant comparisons with previous case law.32 The standard 
practiced by sectors of industry is therefore relevant, although not binding for a court.33

Relativity
A second further requirement for a tort in Dutch law is that of relativity: the norm as 
violated must have served to protect the injured party from the damage as suffered by 
him as a result of the tortfeasor’s acts. The relativity of Articles 6:162 and 6:163 DCC 
has three elements which must all be met. Damages are only compensated if the injured 
party as a person, the damages suffered by him and the manner in which the damages 
were caused fall within the scope of protection of the violated norm. 

The issue of relativity frequently pops up if the norm violation is based on a violation of 
a statutory duty; an example provided by Sieburgh is that of a doctor illegally practicing 
medicine and other doctors in the area suffering monetary damages as a result of 
increased competition and a reduced workload. Although the act of the doctor is illegal 
and causes damages, the norm violated does not serve to protect the victims from the 
damages as suffered by them but rather to protect public health.34 Although the question 
of relativity is most easily illustrated in respect of a breach of statutory duties, it also 
applies in respect of a breach of a rule of unwritten law pertaining to proper social 
conduct,35 although in such cases the court may incorporate the test of relativity in the 
formulation of its breach of the duty of care (zorgvuldigheidsnorm). 

Attribution
It is required that the act for which one is held liable can be attributed to him 
(toerekenbaarheid), which is the case “if it results from his fault or from a cause for 
which he is answerable according to law or common opinion” (Article 6:163 DCC). It 
can be attributed to the tortfeasor if he is to be held liable for fault. One cannot be held 
liable for behavior that falls within either of the three above-mentioned categories if 

32 Asser, Hartkamp & Sieburgh 2014, IV no. 76.
33 Van Dam 2008, p. 56.
34 Asser, Hartkamp & Sieburgh 2014, IV no. 130.
35 In the latter cases, it is sometimes argued that the unwritten norms that are violated are stated on an 

ad-hoc basis, applied to the facts of the case at hand and are necessarily relative to the victim. Asser, 
Hartkamp & Sieburgh 2014, IV no. 135, set out why this should nonetheless be the case and name a 
number of examples in which the Supreme Court, they believe, has rightfully applied the criterion of 
relativity to cases in which the unlawfulness is based on a violation of a norm pertaining to proper social 
conduct. In respect of a breach of a right, the relativity is already incorporated in the personal right of the 
person whose rights have been violated. See also Asser, Hartkamp & Sieburgh 2014, IV no. 136.
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there is a justification for the behavior.36 Such a justification can be based on the law 
(such as the fiduciary duty under Article 6:198 DCC) but a legal ground is not strictly 
necessary. 

The standard for attribution (toerekenbaarheid) is the knowledge and experience of 
the average person.37 In determining whether an act can be attributed, it is therefore 
not simply relevant whether the risk was known but also whether it should have been 
known to the tortfeasor. The argument that one “did his best” while still causing damage 
will not suffice.38 Nonetheless, under certain circumstances, stricter requirements may 
be posed in respect of the knowledge and experience if one is not the “average person”, 
for instance because – either by accident or because of his special position – he possesses 
more, or, to the contrary, much less knowledge and experience than the average person. 

Article 6:162 par. 3 DCC entails a duty to investigate the risks of one’s actions. A person 
is required to investigate to the extent that such may reasonably be required of him. As a 
result, companies are under a duty to investigate what risks their operations entail. Van 
der Heijden also points out that if the risks are greater, the requirement of due diligence 
increases and companies may be required to gain expert advice, control the risk to the 
extent possible and warn persons of such risks.39

Causality
A fourth element required by Article 6:162 DCC is that of causality between the act 
or failure to act of the tortfeasor and the damages of the victim. In order to satisfy this 
requirement in Dutch law, two requirements must be met. The first is that the act is a 
condicio sine qua non for the damages suffered by the victim; in other words, that the 
damages would not have been there had it not been for the act of the tortfeasor. It is 
not required that the act of the tortfeasor is the most proximate cause of the damages.40 

Secondly, Article 6:98 DCC requires that damages are only compensated if they are 
connected to the act of the tortfeasor in such a way that, taking into account the nature of 
both the act and the damages, they may be attributed to the tortfeasor as a consequence 
of that act. Factors that may play a role in the attribution of the damages include the 
foreseeability of the damages, the remoteness of the damages and whether the acts that 
caused the damages were intentional.41

If the damages relate to physical harm, the courts are more inclined to attribute damages 
to the tortfeasor than in cases of monetary damages; the same holds ture for intentional 
damage versus negligent damage.42 

36 To be distinguished from a ground for exculpation, which relates to the accountability of the tortfeasor.
37 Mental and physical incapacities will not prevent an act from being attributable or toerekenbaar; see 

Asser, Hartkamp & Sieburgh 2014, IV no. 121. 
38 Hof Arnhem, 16 February 1943, NJ 1944/45-7.
39 HR 6 October 1995, NJ 1996, 106. Van der Heijden 2011, p. 194.
40 See also Enneking 2012, p. 241.
41 Enneking 2012, p. 242.
42 Asser, Hartkamp & Sieburgh 2014, II no. 1 and further.
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Damages
The final element required by Article 6:162 DCC is that of damages. One can easily 
elaborate on this final requirement for pages on end; the manner in which damages may 
be calculated, which types of damages cannot be compensated or what limits should 
apply. Due to restrictions as to length, I will not discuss the aspect of damages in either 
of the jurisdictions studied. Damages in the cases of CSR violations in the supply chain 
will generally consist of compensation for physical harm and injury and a possible loss 
of (future) income. 

7.2.3.2 Liability for omissions

In order to hold an MNC liable for CSR violations in its supply chain, it could be argued 
that the MNC was under a duty to prevent these violations and that it neglected to do 
so. As indicated, Article 6:162 DCC provides that one may be held liable for a violation 
of rights or of a rule of unwritten law pertaining to proper social conduct, as well as acts 
or omissions that violate a statutory duty. In the cases studied within the framework 
of this research, I have argued supra that it will not be the latter category (explicitly 
referring to omissions) but rather the category of a violation of a rule of unwritten law 
pertaining to proper social conduct that is most relevant, and this category does not 
explicitly prescribe that a failure to act may lead to liability. Nonetheless, such violations 
of an unwritten rule pertaining to proper social conduct do not only relate to acts but 
also to omissions of the tortfeasor.43 In Dutch law, it is currently generally accepted that 
such liability for omissions exists.44

There has been much debate among legal scholars concerning the nature of liability 
for omissions and the way in which types of behavior and relationships that would 
lead to such liability could be categorized.45 The most notable contributions have been 
made by Van Dam46 and Tjong Tjin Tai.47 Van Dam proposes that – similar to the 
other jurisdictions studied within the course of this research, see sections 7.3.3.2.1 and 
7.4.3.2 – a special relationship is necessary in order to assume that one can be held liable 
for an omission.48 He suggests that a duty to act could only be assumed if the tortfeasor 
has knowledge of a dangerous situation in which the third party could suffer serious 

43 Asser, Hartkamp & Sieburgh 2014, IV no. 36. See ibid., no. 39, indicating that since the Supreme Court 
ruling of 31 January 1919, W 10 365, NJ 1919, p.  161, WPNR 2564 (Lindenbaum/Cohen), not only 
acts but also the failure to act in violation of the right of another person, in breach of his legal duty, 
or in violation of morality or a rule of proper social conduct could lead to liability in tort: “dat onder 
onrechtmatige daad is te verstaan een handelen of nalaten, dat of inbreuk maakt op eens anders recht, 
of in strijd is met des daders rechtsplicht, of indruischt, hetzij tegen de goede zeden, hetzij tegen de 
zorgvuldigheid, welke in het maatschappelijk verkeer betaamt ten aanzien van eens anders persoon 
of goed, terwijl hij door wiens schuld tengevolge dier daad een ander schade wordt toegebracht, tot 
vergoeding daarvan is verplicht”.

44 It is interesting to note that despite the fact that liability for omissions is generally accepted in Dutch 
law, the literature on the subject is much more extensive than in the other two jurisdictions studied. See, 
inter alia, Tjong Tjin Tai 2007, Giesen 2004, Van Dam 1995, Kortmann 2005. 

45 See, inter alia, Tjong Tjin Tai 2007, Giesen 2004, Van Dam 1995.
46 1995.
47 Inter alia, 2007.
48 Van Dam 1995, p. 80-100.
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damage, he is able to prevent the damage from occurring, the cost of taking action 
outweighs preventing the damage and the tortfeasor is aware that the victim cannot 
adequately protect itself due to limited knowledge of or possibilities for protecting 
himself. 

Van Dam furthermore suggests that there are three categories of special relationships 
that could give rise to liability for an omission under Dutch law. These are characterized 
by a certain protective nature, in which one is under a duty to protect the other. By 
and large, these categories tie in with the categories in the other jurisdictions: a special 
relationship on the basis of the law (such as between a parent and child), on the basis of 
a contract (for instance, between a physician and patient) and on the basis of the facts 
of the case at hand (for instance, when a pedestrian helps another blind pedestrian to 
cross the road). 

Tjong Tjin Tai, on the other hand, proposes a system in which there are three categories 
of liability for omissions. The first is liability for omissions linked to a prior act, the 
second is that of a special relationship, the third is that of nonfeasance (zuiver nalaten), in 
which there was neither a prior act nor a special relationship. If liability for nonfeasance 
is to be accepted, the observer must be aware of the gravity of the danger of the situation 
for other persons.49

All in all, the notion that liability for omissions exists is accepted in cases in which there 
is a special relationship, or in cases in which prior facts and circumstances give rise to 
liability. In respect of nonfeasance, the issue is more complex. In section 7.2.3.4, I will 
discuss what this implies for the liability of the MNC in respect of a failure to act in its 
supply chain. 

7.2.3.3 Liability for the act of a third party

As I have stated before, if the MNC is to be held liable for CSR violations that occurred 
under the auspices of its supplier, it is necessary that fault is found in the behavior of 
the MNC. One way of doing this is by attributing the unlawful behavior of the supplier 
to the MNC. The general rule in Dutch tort law is that one is only liable for one’s own 
acts (or failure to act).50 This principle was restated by the Supreme Court in inter alia 
the case of Ontvanger/Voorsluis. In this case, the Supreme Court articulated the basic 
assumption of Dutch liability law that one can only be held liable for his own acts and 
omissions, and that exceptions must be explicitly provided for by law.51

49 HR 22 November 1974, NJ 1975/149 (Struikelende Broodbezorger).
50 See, for example, Groene Serie Onrechtmatige Daad, note 2.1 Article 6:162 DCC.
51 HR 11 November 2005, NJ 2007/231. Another ground provided for by case law is that of the liability 

for executives charged with one’s own task and is based on Article 6:162 DCC, but only if one has failed 
to meet a positive obligation (an obligation to act). In those cases, persons who are by law obligated to 
act in a certain manner can be held liable if they (of their own accord) charge another person with that 
obligation and that person fails to act in that manner. See, inter alia, HR 9 March 1973, NJ 1973/464, HR 
21 March 1975, NJ 1975/410 and HR 2 December 1983, NJ 1984/368.
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Part 2 of Title 3 of Book 6 DCC, which relates to liability in tort for persons and things, 
provides for a number of these exceptions. It includes liability for children, representatives 
and dangerous things, but also for “non-servants” who perform activities in the course 
of, and on the order of, another person’s business (Article 6:171 DCC), which provides 
as follows: 

“If a non-servant who performs activities to carry on the business of another person at 
the latter’s orders, is liable toward a third person for a fault committed in the course of 
those activities, that other person is also liable to the third person.”

Liability on the basis of Article 6:171 DCC should be contrasted with the liability of 
employers on the basis of Article 6:170 DCC.52

Article 6:171 DCC is based on the notion of the unity of enterprise. For the injured 
party it should not make a difference whether an enterprise carried out certain acts 
itself or hired someone else to do so. Tied in with the notion of the unity of enterprise 
is the requirement that the work should have been carried out within the course of one’s 
business. Examples frequently provided as being “in the course of one’s business” are 
sub-contracting, sub-bailment and sub-transportation. Liability only concerns faults 
committed in the course of activities to carry on the business of another person at the 
latter’s orders. Considering both the MNC and its supplier will be acting in the course 
of their business and that it may safely be assumed that the activities that cause damages 
fall within the scope of that business (for example, the production of goods), this first 
requirement will have been met. 

Next, it is required that the act that caused damages was carried out as part of the 
contracted work. The principal must have given orders for the activities that gave rise to 
the damages. In that respect, an interesting question would be what role could be played 
by a contract or code of conduct. If the MNC explicitly gave orders that the work was 
to be carried out in a certain manner, and the supplier went against the wishes of the 
MNC, would the courts hold that the act that gave rise to the damages fell within the 
scope of the contracted work? That is indeed possible.53 Asser, Hartkamp & Sieburgh 
and Lubach argue that faults made outside of working hours would also give rise to 
liability on the basis of section 6:171 DCC; from the view of the third party, it should not 

52 Lubach 2005, in his thesis on liability for independent contractors, lists several factors that are important 
in determining whether one should be qualified as an employee or an independent contractor. For the 
cases at hand, it will not be likely that these suppliers will be qualified as employees rather than as 
independent contractors. Relevant to the research at hand are the control that one has over the other 
in the way in which the activities are carried out, the integration of the activities into the organization 
of the principal, working only for one principal rather than for more than one, the use (or not) of 
a location owned or hired by the contractor and the use of their own materials, and the manner in 
which the contractor is paid (per piece, hour, day or fixed period). If these factors point toward more 
independence, it is more likely that the contractor is to be qualified as an independent contractor rather 
than as an employee.

53 The Parliamentary History, Book 6. P. 729, in respect of Article 6:171 DCC states that a) required is that 
there is a sufficient connection with the work carried out, that b) there was a fault in the way the work 
was carried out and c) it is not precluded that the fault consists of an act that directly conflicts with the task 
given to the contractor (emphasis added). See also Asser, Hartkamp & Sieburgh 2014, IV, no. 200. 
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matter what the exact scope of the agreement between the agent and the subcontractor 
is, as long as the act that gave rise to the liability would meet the requirement of the 
unity of enterprise.54

This requirement of unity of enterprise serves as an important limitation in respect of 
the cases that can fall within the scope of Article 6:171 DCC. What is needed in order 
to meet this requirement? It has been held that the requirement of unity of enterprise 
will be met if the business is recognizable as one, not just to the general public but also 
to the injured party.55 In the latter case, the Appeal Court of Leeuwarden held that it 
was relevant whether the activities of the subcontractor (QSH) could be considered 
separated and distinguishable from the activities of the principal (Gasunie) that should 
fall outside of the sphere of risk of the principal as a result. 

In a more restrictive application of the notion, the Supreme Court held in Stoeterij de 
Kraal56 that there could not be a ground for liability, unless the injured party could 
consider the principal and the subcontractor as a certain unit. The Supreme Court 
moreover held that the words “in the course of the business” that is contracted out, 
formed an important limitation: only if the subcontractor no longer appears (clearly) 
independent in the eyes of a third party is this requirement is met, in the view of the 
court. Although this opinion has been criticized in the literature, it is, as it stands, still 
the binding authority on the requirement of unity of enterprise.57

The requirement of “in the course of business” as interpreted by the Supreme Court 
in Stoeterij de Kraal will generally not be met in the case of supply chain liability for 
MNCs. After all, suppliers will generally work for more than one MNC. They will carry 
out supply contracts with MNCs in accordance with specifications provided for by the 
MNC but not under the supervision of the MNC. As a result, the requirement of unity 
will generally prevent an action on the basis of Article 6:171 DCC from succeeding. 
Article 6:162 DCC, although not without its own problems, would be more likely to 
provide for a ground for liability. 

7.2.3.4 Liability for CSR violations

Now I return to the subject matter at hand: liability for CSR violations that occurred 
in the supply chain of the MNC. How do the requirements set out above apply to 
such cases? What is needed in order to establish that the MNC is held liable and is 
to compensate the damages suffered by the victims? Below, I will explore some of 
the elements of Articles 6:162 and 163 DCC and their application to human rights 
cases in further detail. In a separate subsection, I will look into the role played by 
the written instruments that companies use to control their suppliers by means of  

54 Asser, Hartkamp & Sieburgh 2014 IV, no. 154; Lubach 2005, p. 299-300.
55 Rb. Groningen 22 September 1995, unpublished, no. 5230/HA ZA 94-147 (Univé v. Gasunie) and Hof 

Leeuwarden22 April 1998, unpublished, no. 9600015 (Gasunie v. Univé), in: Groene Serie Privaatrecht, 
comment 8 on Section 6:171 DCC.

56 Supreme Court 21 December 2001, NJ 2002/75.
57 For criticism, see inter alia, Lubach 2005, p. 252.
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(semi-)contracts. I will argue that much is needed in terms of the factual behavior of 
MNCs and interference with the business of their supply partners, in order for the MNC 
to be held liable for such unlawful or negligent behavior. 

I will first briefly discuss the requirements of Article 6:162 DCC. If an MNC is held 
liable for CSR violations in its supply chain, which category of unlawfulness would this 
fall into? In theory, all three categories discussed before (the violation of a statutory 
duty, of a personal right or an unwritten norm pertaining to proper social conduct) 
could be suitable for the foundation of a claim on the basis of Article 6:162 DCC. 

The first category, a breach of a right of the injured party, could encompass rights such 
as the right to physical integrity and the right to liberty. If the human rights violation 
concerns forced labor, for instance, this requirement could be met. If the injured party 
has suffered physical injuries as a result of the operations of the supplier of the MNC, 
this requirement would also be met. This category has received little attention in Dutch 
literature, however. 

The second category, an act or omission in violation of a statutory duty, would perhaps 
be slightly more difficult to construct. First of all, it could be difficult to find a statutory 
duty that would apply directly to the MNC, rather than to the acts or omissions of its 
suppliers. The Supreme Court, in Interlas, has held that in order to meet the requirement 
of a “statutory duty”, an Act of Parliament or a norm provided in secondary legislation, 
whether Dutch or foreign, must have been violated.58 In theory, the violation of – say – 
Chinese law would also suffice to satisfy this criterion. However, it has been argued that 
norms of public international law that are directly applicable to companies are few and 
far between.59 Moreover, the requirement of relativity could in such cases be hard to 
meet: the norm must have served to protect the interests of the injured party and must 
have served to protect against his damages and the way in which he suffered them. 

The final category – that relating to unwritten rules pertaining to proper social conduct – 
has received the most attention in the literature; perhaps because it is so broad that, 
in theory, virtually all cases can be brought under its umbrella. Its flexibility therefore 
makes it the most attractive of the three categories. 

As has been set out in section 7.2.3.1, the courts will take into account the circumstances 
of the case at hand to come to the conclusion that the MNC has or has not acted in 
violation of an unwritten rule of proper social conduct. Courts will balance the cost 
of taking preventative action against the risk and seriousness of possible damages 
occurring and then come to a conclusion that an MNC was, or was not, under a duty 
of care in respect of the injured party. Castermans and Van der Weide argue that in 
the case of CSR violations, a major consideration will be the seriousness of the adverse 
effects suffered by victims. If there is a risk of physical injury, the courts will be more 

58 HR 24 November 1989, NJ 1992/404 (Interlas). See also Jägers & Van der Heijden 2008, p. 857, and 
their reference to the Wet Conflictenrecht Onrechtmatige Daad (Unlawful Act (Conflict of Laws) Act) 
Article 8, Stb. 2001, 190.

59 Enneking 2012 p. 230-231.
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likely “to hold that the company concerned is liable, possibly in addition to the ‘real 
offenders’.”60 Not simply the local supplier but also the Western MNC could then be held 
liable, they argue. The question of preventive measures to be taken, they argue, will be 
colored by the content of codes of conduct. 

It is precisely that requirement of preventive measures that is the most interesting in 
my opinion. It is exactly this requirement that consists as yet entirely of uncharted 
territory. What is required of companies in terms of CSR under which circumstances? 
The role played by due diligence in establishing a company’s duty of care for CSR 
violations in Dutch law is of paramount importance and it cannot be underestimated. 
The requirement of due diligence is derived from the element of attribution as laid down 
in Article 6:162 par. 3 DCC, which requires that the tortfeasor knows or could have 
known of the resulting damages. 

As has been indicated in section 7.2.3, the liability of the MNC for CSR violations in its 
supply chain will need to be construed either on the basis that the MNC should have 
acted to prevent such violations where it had not done so (liability for an omission), 
or that the acts of the supplier could be attributed to the MNC. The latter scenario will 
be difficult to establish, since it will not readily meet the requirements of Article 6:171 
DCC. After all, suppliers will generally work for many different MNCs (with many 
different specific CSR requirements), and the involvement of MNCs with their suppliers 
will be infrequent and little. 

Liability for an omission (failing to prevent CSR violations in the supply chain) then 
requires certain knowledge on the part of the MNC. Enneking argues that an MNC’s 
liability for omissions in respect of its subsidiaries would likely be based upon “some 
type of pre-existing involvement in its subsidiary’s activities”. The extent of the duty to 
act, she mentions, is “determined again by the probability that the risk will materialize 
and by the seriousness of the expected damage on the one hand, and the burden of 
taking precautionary measures on the other”. Even if no prior relationship exists, she 
argues, an MNC may have an affirmative duty to act if it becomes aware of an “existing 
emergency situation or imminent threat”.61 The same would hold true for the liability of 
the MNC for its suppliers. 

Van Dam argues that the key question in such a case will be whether the MNC, 
considering the knowledge it had of any risks in the supply chain, should have actively 
intervened to prevent the materialization of the risk.62 Active intervention, Van Dam 
points out, presupposes that the MNC is factually and legally permitted and able to 
intervene.63 In cases that involve liability for suppliers, such “active intervention” will be 
less likely. I would assume that such a requirement would only be met if the MNC and its 
supplier are closely related to one another; if their relationship would be characterized 

60 Castermans & Van der Weide 2009, p. 31.
61 Enneking 2012, p. 238-239.
62 Van Dam 2008, p. 69.
63 Van Dam 2008, p. 69.
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as relational contracting (rather than if it is a one-off contract) this requirement would 
perhaps be met. That would presuppose a contractual relationship over a prolonged 
period of time, based on mutual interest, with neither party being dominant over the 
other in negotiations. 

Van Dam points out that in case of liability for business partners and suppliers, the 
MNC will generally not be legally in charge of its suppliers, but from an economic 
perspective, it might be.64 However, it should be pointed out that Van Dam mainly refers 
to the power to require certain conditions in doing business with a supplier. Requiring 
a certain condition to be incorporated in a contract does not mean that the MNC is also 
factually able to prevent certain things from happening. 

In my opinion, this is a signifier of the problems that arise when holding a legal, 
theoretical discussion about the possible liability of MNCs under Dutch law. Case law 
cannot provide us with clues in terms of what may be expected from companies, and the 
mores and state of the art for CSR in different sectors change so frequently that it would 
be hard for the law to keep up. Moreover, this area is riddled with practical problems. 
Even if the MNC carries out audits (as may or may not be required by its COC), on 
a regular basis and unannounced, it may still be difficult for that MNC to get a good 
grasp of the working conditions in the supply chain. Moreover, the way in which the 
supply chain of the MNC is organized should be taken into account, I believe. Whether 
an MNC has three first-tier suppliers or 300 should play a role in determining what 
measures it should have taken to prevent CSR violations in the supply chain. 

In this respect, the due diligence carried out by the MNC (also an important factor in 
its culpability in the sense of attribution to the MNC) will again play a role. It has been 
stated that the MNC is under an obligation to investigate the risks that its operations 
entail. In practice, companies frequently make risk assessments of their supply chains 
and prioritize these in respect of strategic importance and the possibility and seriousness 
of risks materializing. If, from the materials it has published, it appears that the company 
marked a certain supplier as “high risk”, but nonetheless took no action to prevent such 
risks from materializing by audits or increased control, it would be more likely to be 
held liable (although the other requirements, such as causation, could still likely bar 
a claim for liability). This would provide a pointer in the direction of the liability of a 
company. 

Van Dam states that if the MNC has no negotiation power and cannot require 
guarantees from its suppliers in respect of human rights, it should not do business with 
those suppliers.65 Again, I believe that it needs to be pointed out that the problem is not 
whether the MNC will be able to require certain contractual clauses to be incorporated 
in the contract, but rather whether these clauses will be lived up to in practice, and 
to what extent the obligations to ensure compliance with the contract lie with the 
MNC. The “actual possibility of intervention” should not, in my opinion, amount to 

64 Van Dam 2008, p. 73 and p. 80.
65 Van Dam 2008, p. 80.
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the possibility to insert clauses in a supply contract, or even to the possibility to carry 
out audits. The “actual possibility of intervention” is much more complex and what this 
would amount to in practice is by no means clear. 

Is the MNC required to audit once a year or once every month? Are these audits to be 
carried out by the MNC or by an independent third party? What if no issues emerge in 
audits (whatever the qualities of the auditor may be) but CSR violations nonetheless take 
place? I believe that these are material questions that will be of great impact in determining 
whether or not the MNC has fulfilled its duty of care. These are all factors that must be 
taken into account in the court’s balancing of the risk against any precautionary measures 
of the MNC. 

An important hurdle in establishing the liability of the MNC for CSR violations will be the 
element of causality. If the MNC is held liable for a failure to act, it could be argued that 
many different factors played a role in the cause of the damages. Consider the case of the 
factory collapse in Bangladesh. It is arguable that the failure of the MNCs to inspect the 
factory caused the death of the workers in the factory, but if more than one MNC placed 
orders with that factory, how can it be determined which MNC caused the damage? 
Moreover, it could be argued that not just MNCs were under a duty to inspect, but also 
– for example – the local labor inspectorate or the fire department. Any of these actors 
could be said to contribute to the damages as they appeared. In such cases, theories of 
proportional liability could provide help in establishing the liability of the MNC.66

Role of codes of conduct in establishing liability on the basis of Article 6:162 DCC
Codes of conduct play various roles in the establishment of possible liability on the basis 
of Article 6:162 DCC. First of all, these codes may play a role in establishing what could 
have been expected of a company. Codes may evidence what is considered appropriate 
conduct, in a sector or in business in general.67 Even if a company does not have a code 
of conduct itself, or one that is very minimal in terms of the obligations it poses for the 
company, the liability of a company may therefore be impacted by the codes of conduct 
which are prevalent. It is imaginable, for instance, that a code of conduct such as the one 
used by the Electronics Industry Citizenship Coalition, which is used by the majority 
of electronics producers around the world, is perceived as setting out the prevailing 
standards of conduct for these producers.

Codes of conduct may also play another role: one that can co-determine the duty of care 
of MNCs in respect of injured parties. The most important Dutch case68 in this respect 

66 Compare cases concerning liability for DES medication, asbestos and tobacco.
67 Castermans and Van der Weide 2009, p. 24-25.
68 Also noteworthy are HR 2 March 2001 (Medisch Centrum Leeuwarden), NJ 2001, 649, in which the 

Supreme Court held that non-compliance with medical protocol concering deep-vein thrombosis was 
sufficient proof for the causal connection between such non-compliance and the damage suffered. In HR 
19 March 2004 (Kouwenberg), NJ 2004, 307, the Supreme Court held that this rule did not apply and such 
a causal connection did not exist, since the violated norm did not specifically serve to protect the injured 
party from the damage as suffered by him, and the injured party specifically argues that the concrete 
danger against which the norm would seek to protect, has materialized. 
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is Batco, in which the Enterprise Division of the Amsterdam Court of Appeal ruled on 
the mismanagement by Batco in the way it had neglected to inform its employees of 
its intention to close one of its factories.69 The court ruled that importance should be 
given to the fact that the chairman of the English parent company of Batco had publicly 
accepted the OECD Guidelines for Multinational Enterprises at its annual shareholders 
meeting, which Guidelines provided that employee representatives should have been 
consulted in a case like this. Since Batco had neglected to do so, the court ruled that 
“Batco Nederland thus acted contrary to basic principles of good governance”. The court 
therefore used a voluntarily accepted, widely used code of conduct in filling in the open 
norm of the “good governance” of a company. It is generally accepted that such codes 
of conduct could also be used to fill in other open norms of civil law, such as the one of 
“unwritten rules of good conduct”.70

More recently,71 in Achmea/Verweerder, the Dutch Supreme Court ruled on the 
admissibility of unlawfully obtained evidence in a civil proceeding; the evidence had 
been obtained in breach of a code of conduct on personal investigations (Gedragscode 
Persoonlijk Onderzoek).72 The Supreme Court held that a violation of this Code of 
Conduct would constitute an unlawful violation of the individual’s right to privacy. It 
held that the association of insurers (Verbond van Verzekeraars) had acted unlawfully by 
acting in violation of its own Code of Conduct. 

It ruled as follows:

“With the Code of Conduct, the Association of Insurers intended, also on behalf of the 
insured, to interpret the balance of interests (of the insured’s right to privacy v. the 
prevention of the improper use of insurance, ALV) mentioned above, in particular 
by the inclusion of the requirement for insurers to take into account the principles of 
proportionality and subsidiarity. According to the introduction, the Code of Conduct 
is intended to fit in with existing legislation in the area of   privacy, such as the Data 
Protection Act and legislation on the (covert) use of cameras. 
Taking into account the content and structure of the Code, it can be assumed that if 
an insurer acts in breach of the code, this will constitute an unjustified and therefore 
unlawful infringement of the privacy of the insured. […] It is to be noted that the Code 
of Conduct is based on self-regulation and cannot be regarded as a ‘law’ in the sense of 
Article 79 RO, so that its meaning in cassation cannot be examined.”73 

69 Ondernemingskamer Hof Amsterdam, 21 June 1979, NJ 1980, 71.
70 See also Giesen 2007b, p. 74. 
71 For an extensive overview of earlier case law, see, inter alia, Giesen 2008.
72 HR 18 April 2014, ECLI:NL:HR:2014:942 (Achmea/Verweerder).
73 R.O. 5.2.1: “Met de Gedragscode heeft het Verbond van Verzekeraars beoogd, mede ten behoeve van 

de verzekerden, invulling te geven aan de hiervoor genoemde belangenafweging, met name door 
het opnemen van de verplichting voor verzekeraars tot het in acht nemen van de beginselen van 
proportionaliteit en subsidiariteit. Blijkens de inleiding is beoogd in de Gedragscode aan te sluiten 
bij bestaande wetgeving op het gebied van privacy, zoals de Wet bescherming persoonsgegevens en 
wetgeving over het (heimelijk) gebruik van camera’s. Gelet op inhoud en opzet van de Gedragscode, 
kan tot uitgangspunt worden genomen dat indien een verzekeraar in strijd met de code handelt, sprake 
is van een ongerechtvaardigde en derhalve onrechtmatige inbreuk op de persoonlijke levenssfeer van 
de verzekerde. […] Opmerking verdient nog dat de Gedragscode berust op zelfregulering en niet kan 
worden aangemerkt als “recht” in de zin van Article 79 RO, zodat de uitleg daarvan in cassatie niet op 
juistheid kan worden onderzocht.”
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It is interesting to note that the code of conduct in question was drawn up by the 
Association of Insurers, and sets out guidelines for its members (insurance companies). 
The code sets out the starting points for initiating a personal investigation in respect of 
an insured person, it takes into account principles of proportionality and subsidiarity, 
and it indicates how the insured’s interest in privacy should be weighed against the 
interests of the insurance company. This case further clarifies the point that codes of 
conduct in practice may color the requirements that are imposed on those that adhere 
to it. 

Interesting to note in this respect is the case of Vleesmeesters, also based upon the 
general provision of Article 6:162 DCC.74 This case concerned a chain of contracts 
concerning the rental and exploitation of, including others, a supermarket and butcher’s 
shop. The Supreme Court ruled upon the question whether a breach of contract towards 
one party could lead to liability in tort in respect of another party further down the 
contractual chain.75 In this case, the Supreme Court ruled that unwritten rules of proper 
social conduct could mean that a contract party is required to take the interests of third 
parties further down the chain into account. Whether this is the case depends on a 
combination of factors, including 1) the quality in which the persons involved act, 2) the 
nature and scope of the contract, 3) the way in which the interests of the third person are 
involved in the contract, 4) whether this involvement of the third person in the contract 
was known to the contracting parties, 5) whether the third party could have relied 
upon the protection of his interests by the contracting parties, 6) whether protecting 
the interests of the third person would have been burdensome for the contracting 
parties, 7) the nature and extent of the disadvantage of the third party, 8) whether the 
third person could have insured himself against the disadvantage and 9) whether any 
compensation that was offered to the third person was reasonable.

When translating this case to cases of CSR in the supply chain, it could be argued that if 
the MNC breaches its supply chain contracts, this will be unlawful towards workers in 
the supply chain, if the nine conditions stipulated by the Supreme Court have been met. 
It remains to be seen, however (and as will be discussed in Chapter 9), whether the legal 
instruments used by MNCs and suppliers provide for the requirement that the MNC 
(rather than the supplier) take into account the interests of the workers. It has hitherto 
been the case that it is the supplier, rather than the MNC, that breaches the clauses from 
the contract or the COC. 

Van der Heijden has argued that in cases in which a code of conduct (supposedly) 
applies throughout the supply chain, 

“a legitimate expectation may be brought about in that the [MNC] is bound by 
a positive obligation to enforce human rights in the sphere of its suppliers. Then, a 
[MNC] would no longer be free to disregard the interests of these third persons. […] 

74 HR 24 September 2004, NJ 2008/587.
75 In this case, the question was whether the main tenant, who exploited supermarkets, was to keep in 

mind the interests of other sub-tenants (in this case, a franchisee of a chain of butcher’s shops) when 
ending the main lease contract and moving the supermarket to another location. 
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If the TNC does not properly supervise its suppliers, a case can debatably be instigated 
which is based on negligence”.76 

An interesting parallel could thus perhaps be drawn between Vleesmeesters and the 
liability for negligent undertaking in Californian law (section 8.4.3.2.1), both of which 
rely on the expectations that the MNC generates among third parties when it makes 
certain statements about operations in the supply chain and the requirements the 
company imposes on its suppliers. However, it should again be noted that crucial for 
such a case would be that the MNC rather than its supplier Is under a certain obligation 
vis-à-vis the supply chain workers. 

7.2.3.5 Conclusion

In Dutch law, there are two legal grounds imaginable on the basis of which MNCs could 
be held liable for the damages suffered by victims as a result of CSR violations by their 
suppliers: Articles 6:162 DCC and 6:171 DCC. The former of the two is likely to be the 
most feasible, but it is not without complications. It could be argued that the MNC acted 
unlawfully as a result of a violation of an unwritten norm pertaining to proper social 
conduct. Of the requirements that must be met in order for a right to compensation to 
exist – unlawfulness, relativity, attribution, causation and damages – the requirements 
of unlawfulness, attribution and causality would prove most difficult. 

In meeting the requirements of Articles 6:162 and 163 DCC, and filling in these 
requirements, a role could be played by the written instruments used by the MNC. Not 
simply the contract between the MNC and the supplier could be relevant, but also policy 
documents and codes of conduct used by the supplier, for instance on its websites, could 
fill in the obligations of the MNC. Even those COCs that the MNC does not adhere 
to could provide an indication that it has not complied with what is required of it as a 
member of society. 

Moreover, the due diligence carried out by the MNC (or the lack thereof) could play 
a role in the question whether the MNC is liable or not; if it can prove that it has been 
sufficiently diligent in the way it carries out its business, it will be less likely that the 
tort is attributed to him. On the other hand, if it has indicated that it is aware that a 
certain supplier is a high-risk supplier, that could be a pointer that it should have taken 
measures to prevent the damages from occurring. 

Finally, there is unfortunately little to no guidance in terms of case law on what would be 
a sufficient prevention of CSR violations in the supply chain. The general notion is that 
the cost of preventative measures should be weighed against the risk of damages from 
occurring, but actual guidance in terms of how much can be required from a company 
does not exist. For companies with many suppliers in many different countries, avoiding 
liability will greatly depend on the MNC being able to demonstrate that it made the 
effort to carry out due diligence and to investigate its suppliers. 

76 Van der Heijden 2011, p. 206-207.
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7.2.4 Misleading advertising

7.2.4.1 Introduction

One of the grounds on the basis of which MNCs can be held accountable for CSR 
violations in their supply chains is that of unfair or misleading business practices. 
Companies frequently make CSR claims about their products, for instance on product 
labels or in their codes of conduct. A consumer could argue that it had believed that 
a company lived up to those CSR claims, and that if it had known about the true 
conditions under which the product was being produced, it would not have purchased 
that product. Note that for such claims, the damage that can be claimed by the consumer 
or competitor pales in comparison to the PR damage that the MNC suffers. After all, 
the damage for the consumer would likely amount to no more than the amount paid 
to purchase the product, whereas the PR damage – although hard to estimate – can be 
much greater. 

Examples of such CSR claims are easy to find. Albert Heijn markets products to consumers 
under its “Pure and Fair” (Puur en Eerlijk) label, which claims to be “the most responsible 
choice” for consumers; it includes organic, fair trade, and/or environmentally-friendly 
products.77 Fairtrade products are certified by the Max Havelaar FairTrade label; 
according to the Albert Heijn consumer website, this label uses “strict social and 
environmental criteria”78 and it is claimed that Max Havelaar FairTrade guarantees these 
and other claims about the sustainability and responsibility of its products. H&M has 
an entire sub-collection of clothing, marketed under its “Conscious Collection” label as 
“the more sustainable style”.79 And these products are increasingly popular: in 2013, the 
Dutch newspaper Volkskrant reported that the sale of “ethical, UTZ certified coffee had 
grown explosively80 as much as 38% in a year. UTZ claims that workers in the supply 
chain work under “better labor conditions”.81 The question is whether such claims could 
give rise to liability if it turns out that the conditions under which the products are made 
are in fact not what the company claimed them to be.82

In the Netherlands, such a ground for liability is provided by the DCC; both consumers 
(Articles 6:193a through 6:193a DCC and further) and those acting in the course of 
business (Articles 6:194 DCC and further) may claim damages from a company that 
misleads consumers. Each section is considered a lex specialis in respect of general 
liability regarding torts or unlawful acts (onrechtmatige daad) as encompassed in Article 
6:162 DCC. 

77 See www.ah.nl/assortiment/puureneerlijk, last accessed on 9 May 2014.
78 See www.ah.nl/assortiment/puureneerlijk/fairtrade, last accessed on 9 May 2014.
79 See www.hm.com/nl/subdepartment/LADIES?Nr=2000180#Nr=2000180, last accessed on 9 May 2014.
80 De Volkskrant 5 August 2013, “Verkoop van verantwoorde koffie stijgt explosief ”.
81 See Douwe Egberts’ consumer website, www.douweegbertsprofessional.com/nl-NL/nederland/over-

de-professional/ duurzaamheid/duurzame-teelt/, last accessed on 9 May 2014.
82 Van der Heijden 2011, p. 211 notes that a number of European countries, including France and Belgium, 

have adopted “fair trade” regulations that specifically regulate statements on fair trade products. Such a 
regulation does not (yet) exist in the Netherlands.
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Both sections have been derived from European legislation. Articles 6:193a-j of the 
Dutch Civil Code have been derived from European Directive 2005/29 on Unfair 
Commercial Practices (the “UCP Directive”). The UCP Directive prohibits unfair 
business-to-consumer (“B2C”) commercial practices and was designed to achieve 
so-called “maximum harmonization”. As a result, member states are not permitted to 
make stricter or other requirements in respect of the subject matter covered than the 
requirements set out in the Directive. This section therefore has large similarities with 
its equivalent in England, discussed in section 8.3.4 infra. 

Article 6:194 DCC and further are derived from European legislation: (now) Directive 
2006/11483 on Misleading and Comparative Advertising (the “MCA Directive”). The 
MCA Directive, on the other hand, only provides for minimum harmonization in 
respect of misleading advertising, whilst harmonizing comparative advertising (not at 
issue in the framework of this research). The rules in respect of misleading advertising 
in business-to-business (“B2B”) relationships will therefore vary from one European 
country to another. 

With the adoption of the Directive, as of 2008, Article 6:194 DCC no longer covers 
the unlawfulness of a company’s misleading publicity vis-à-vis consumers, but 
only in respect of another person “acting in the course of one’s business”. Such B2B 
misleading advertising would cover claims by a competitor or a (professional) customer 
of the misleading company. Articles 6:194 through 196 DCC provide for various 
rules (including a rule on the burden of proof) if a professional is misled by another 
professional. This section of the law is by and large similar to Articles 6:193a DCC and 
further, but the latter is more specific than the former. 

Below, I will set out the requirements in respect of unfair commercial practices in B2C 
relationships as provided for by the UCP Directive. Again, the requirements on the basis 
of this “maximum harmonization directive” will be the same in England. I will analyze 
to what extent Articles 6:193a DCC and further could provide a useful basis for claims 
in respect of CSR violations in the supply chains of MNCs. I will then describe the 
requirements posed by the MCA Directive and describe how they have been transposed 
into Dutch law in Articles 6:194-196 DCC, covering misleading publicity vis-à-vis 
professional parties. I will conclude that both sections can provide viable sources of 
recourse for those who have been misled by a company’s CSR claims. 

7.2.4.2 Liability for unfair commercial practices towards consumers

7.2.4.2.1  Overview of the requirements under the UCP Directive and sections 6:193a 
DCC and further

The core of the liability for unfair trade practices is contained in Article 6:193b DCC, 
which is derived from Article 4 of the UCP Directive. If the requirements have been 
met, a consumer claiming he has been misled by a company may be compensated for his 

83 Previously 84/450.
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damages. Such a consumer could argue that, had he known about the true nature of the 
CSR practices of the MNC, he would not have contracted with the MNC. 

“Commercial practices” are defined as “any act, omission, course of conduct or 
representation, commercial communication including advertising and marketing, by a 
trader, directly connected with the promotion, sale or supply of a product to consumers” 
(Article 3 UCP Directive, Article 6:193a par. 1 sub. d DCC).84 Article 6:193b par. 1. 
provides that a trader (a natural or legal person acting in commercial practices for 
purposes relating to his trade, business, craft or profession) acts unlawfully in respect 
of a consumer (a natural person, acting for purposes outside his trade, business, craft 
or possession) if he conducts trade practices that are unfair.85 Commercial practices 
qualify as unfair if they are “contrary to the requirements of professional diligence” and 
if they “materially distort” the decision-making behavior in respect of a product for the 
average consumers reached or addressed (par. 2).86 Par. 3 of Article 6:193b DCC then 
continues to refer to a number of specific types of unfair trade practices, laid down in 
Articles 193c through 193i.87 

A number of restrictions in terms of the applicability of the above-mentioned sections 
already emerge. First of all, many of the companies studied within the framework of 
this research are not likely to ever be held liable on this legal basis by a consumer since 
their businesses or the manner in which they advertise are not directed at consumers. 
Examples of such companies are those that provide services to businesses, companies in 
chemicals or construction or but also – for example – companies that produce but do 
not market goods themselves. There are nonetheless also companies that do fall within 
the scope of this sample; those operating in food or clothing may both trade with and 
market goods towards and for those companies, so the liability of Article 6:193b DCC 
and further may be relevant. 

Moreover, the application of Article 6:193b DCC is limited to those “commercial 
practices” that are “directly connected” with the promotion, sale or supply of a 
product.88 The question is what falls within the scope of such a “direct connection”. 
Would discussions pertaining to a company’s CSR policies and practices in general (in 
the manner that occurred in Nike v. Kasky, as described in section 8.4.4) be held to 
be “directly connected” with the promotion and sale of a product? Preamble 7 to the 
Directive indicates that the Directive “does not address commercial practices carried out 
primarily for other purposes, including for example commercial communication aimed 
at investors, such as annual reports and corporate promotional literature”. Corporate 
CSR websites and reports therefore in principle do not fall within the scope of Article 
6:193b DCC and further. The exclusion of corporate communications will therefore be 
an important limitation in practice. 

84 Unless specified otherwise, translations of the sections studied in this section 8.2.4.2 have been taken 
from the English version of the Directive, since that is the leading document.

85 Article 5 UCP Directive.
86 Article 5 UCP Directive.
87 Articles 6-9 UCP Directive.
88 Article 2 (d) UCP Directive.
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The information on a company’s CSR practices can sometimes only be retrieved from 
a company’s corporate (investor’s) website and its annual report. If a discussion were to 
follow based on a company’s statements in an annual report or its corporate website, it 
is arguable that a company cannot be held liable on the basis of Article 6:193b DCC and 
further because these statements were directed at investors rather than at consumers. 
There are, nonetheless, also companies that include a “corporate responsibility” or 
“sustainability” section on their consumer websites. Brands such as H&M include a link 
to their corporate sustainability page in their online store for consumers. It is arguable 
that if such a link exists, the information is no longer simply “corporate communications” 
but rather used as part of the sales process in respect of consumers.

7.2.4.2.2 Legal requirements

Those marketing or promotional outings in respect of both products and services that 
are directly linked to the promotion of products, however, will fall within the scope of 
this section. When can such a commercial practice be said to be misleading and thereby 
unlawful? Paragraph 2 of Article 6:193b indicates that this is the case if a business acts 
contrary to the requirements of professional diligence.89 In addition to meeting this 
criterion, it is required that it “materially distorts or is likely to materially distort the 
ability of the average consumer to take an informed decision, as a result of which the 
average consumer does take or may take a decision in respect of an agreement that he 
otherwise would not have”. 

Four requirements flow from these phrases: that of professional diligence, an informed 
decision about an agreement, the average consumer and a material distortion. The 
first requirement – professional diligence – is defined in Article 2 par. (h) of the UCP 
Directive as “the standard of special skill and care that a trader may reasonably be 
expected to exercise towards consumers, commensurate with honest market practice 
and/or the general principle of good faith in the trader’s field of activity”. In respect of 
the first requirement of professional diligence, it should be noted that a failure to comply 
with a code of conduct may serve as an indication that one has not acted in line with 
this requirement; it has been argued that this requirement should not be considered 
determinative.90 I would agree; after all, a company may have good intentions and use 
its best efforts to prevent its suppliers from committing CSR violations but nonetheless 
be unable to do so. In such cases, it would be arguable that despite code of conduct 
violations, it has still acted in line with the requirement of professional diligence. 

If it is concluded that a company has acted in breach of the requirements of professional 
diligence, the other three criteria are tested. The consumer’s ability to take an informed 
decision must have been materially distorted. The first question is what falls within 
the scope of the term “informed decision about an agreement”? Article 6:193a par. 1 
sub. e DCC defines a “transactional decision” as “any decision taken by a consumer 
concerning whether, how and on what terms to purchase, make payment in whole or in 

89 Article 5 UCP Directive.
90 Van der Heijden 2011, p. 221.
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part for, retain or dispose of a product or to exercise a contractual right in relation to the 
product, whether the consumer decides to act or to refrain from acting”.91 A socially-
conscious consumer may base his decision to purchase a product on a label attached to 
the product in an attempt to find out more about its origins. Was it made in Bangladesh 
or in the Netherlands? How was it produced? Are there claims about the extent to which 
CSR norms were met – for instance because it was produced as part of the “conscious 
collection” from H&M? CSR considerations must therefore have been included in the 
decision whether or not to purchase in order for a consumer to be able to claim under 
this section. 

A second important notion is that of the “average consumer”. This criterion is not 
defined in this part of the DCC or in the Directive, but Verkade points out that the Court 
of Justice of the European Union defines the “average consumer” as the a consumer 
“who is reasonably well-informed and reasonably observant and circumspect”.92 The 
assumption is therefore not that one may, without question, rely on a company’s claims 
in advertisements. Social, cultural and language factors are taken into account as well.93 
The question then becomes what the assumptions in respect of a company’s corporate 
social performance are that the “average consumer” could have been under. 

Would the average consumer be required to be circumspect with regard to a company’s 
marketing claims in respect of CSR? Vranken suggests that the consumer is under a 
certain duty to investigate.94 Verkade’s, too, argues that consumers must realize that they 
do not know everything, and that they should not accept every claim that is laid before 
them.95 I nonetheless believe that considering the opaque nature of CSR practices in 
supply chains in general, it is hard even for experienced professionals to get a proper 
grasp of the circumstances under which a product is made, let alone that it can be 
expected of the average consumer that he has a truthful notion of the conditions under 
which a product is made.96

Finally, the decision-making process must have been “materially distorted”;97 in other 
words, the consumer’s decision-making ability must have been altered in such a way 
that it changes the decisions that he would make. A consumer would therefore need to 
argue that had he known of the true CSR practices of a company, he would have chosen 
another, more sustainable product instead. 

These four requirements do not need to be met if a commercial practice falls within the 
scope of the “black lists” of Articles 6:193g and 6:193i DCC.98 If the commercial practice 

91 Articles 2 (k) and 6 par. 1 of the Directive.
92 First defined as such by the Court of Justice for the European Union on 16 July 1998 in Gut Springenheide 

GmbH and Others v. Oberkreisdirektor des Kreises Steinfurt Ä Amt für Lebensmittelüberwachung, Case 
C-210/96. See also Duivenvoorde 2014, p. 20-23. 

93 Court of Justice for the European Union 13 January 2000, Estee Lauder v. Lancaster, Case C-220/98.
94 See the note of J.B.M. Vranken at HR 30 mei 2008, LJN BD2820, NJ 2010/622 (De Boer c.s./TMF), sub 2. 
95 See the note of D.W.F. Verkade at Gut Springenheide (NJ 2000/375), sub 3.
96 See also Jansen 2013. 
97 Article 2 (e) UCP Directive.
98 Annex I UCP Directive.
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falls within the scope of Article 6:193c DCC in respect of misleading practices, the 
requirement of “professional diligence” is no longer required.99 The other requirements, 
of the material distortion of the ability of the average consumer to make an informed 
decision about an agreement, must still be met.100

Article 6:193b DCC specifically requires causality between the distorted ability to make 
an informed decision and the consumer’s subsequent decision to contract. The unfair 
commercial practice must have been a (co-)decisive factor for the consumer’s decision. 
Verkade has argued that the English term to “materially distort” used in the Directive is 
the leading criterion, rather than the Dutch phrase “merkbare beperking” (appreciable 
restriction, roughly translated).101

Article 6:193c DCC sets out that practices are misleading if information is provided that 
is factually incorrect or that misleads or can mislead the consumer.102 It then continues 
to list a number of categories that fall within the said scope of misleading commercial 
practices. Two categories are specifically relevant for the scope of this research; both 
fall within the scope of Article 6:193c DCC, which sets out misleading trade practices 
as a type of unfair trade practices. A trade practice is qualified as misleading if “it 
contains false information and is therefore untruthful or in any way […] deceives or is 
likely to deceive the average consumer [and it] causes or is likely to cause him to take a 
transactional decision that he would not have taken otherwise”.103 

The first relevant example of such false information provided in par. 1 sub. b relates to 
“the main characteristics of the product, such as its […] method or date of manufacture 
or provision”. If an MNC therefore claims that a product was made in Europe whereas 
it was actually made in Bangladesh, it would fall within the scope of this article. Claims 
about the ethical conditions under which a product was made could also give rise 
to liability under this section (provided the other requirements have also been met), 
assuming that these ethical claims are factually inaccurate rather than incorporating 
broad, opinion-based claims about the product. 

The second category relevant to this research is provided in Article 6:193c par. 2 sub. b, 
if it involves “non-compliance by the trader with commitments contained in codes of 
conduct by which the trader has undertaken to be bound, where (i) the commitment is 
not aspirational but is firm and is capable of being verified, and, (ii) the trader indicates 
in a commercial practice that he is bound by the code”. The term “code of conduct” 
relates to both agreements and sets of rules, not imposed by an authority, that define the 
behavior of traders that have undertaken to be bound. Those who have undertaken to 
be bound by a COC are defined as “code owners”. 

99 Unless a relevant section specifies that this is required, such as in the case of Article 6:193e sub. d DCC.
100 See more extensively Verkade 2009, p. 27.
101 2009, p. 34-35.
102 Criteria such as “beautiful” or “tasty” do not fall within this scope of factually incorrect because they do 

not rely on objective measures.
103 Article 6 UCP Directive.
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The MNC can therefore be held liable if it has publicly assumed a code of conduct that 
contains firm commitments that are verifiable, but it does not live up to the contents 
of the said code. Examples of such a code are for instance those adopted by an entire 
business sector, such as the Dutch Advertising Code (Nederlandse Reclame Code), but 
codes only used by one company could fall within its scope. 

Finally, Article 3:305d par. 2 provides that – in addition to the legal recourse provided 
for by law that consumers have in respect of codes of conduct – it is possible for certain 
groups to initiate collective action against a code owner that encourages behavior in 
breach of Articles 6:193a through 6:193j DCC. In such an action, the claimant can 
request that the code of conduct is adapted and that such an adaptation is published in 
the media. 

Article 6:193j DCC contains a clause relating to the burden of proof in respect of the 
question whether the misleading information was in fact provided by the trader to the 
consumer.104 The burden of proof is on the trader with respect to the material accuracy 
and completeness of the information provided if that seems fitting, considering the 
circumstances of the case at hand and the interests of the trader and other parties 
involved in the procedure. 

The consumer therefore still has the burden of proof in respect of the misleading or 
factually inaccurate character of the commercial practice. The consumer who files a 
claim against the MNC must therefore still prove that the labor conditions under which 
the suppliers of the MNC produced a good were not in line with the claims by the 
MNC. In order to prove such facts, the consumer will likely need to rely on reports 
and investigations by the media or NGOs, since he will have insufficient verifiable 
information to prove these facts himself.

7.2.4.2.3 Enforcement

There are two courses of action imaginable in the case of misleading advertisements. 
The first is that an individual consumer or group of consumers files a claim for damages; 
the second is that the Consumer Authority, specifically appointed to enforce claims on 
behalf of consumers, undertakes action. These options will be discussed below. 

So what could a consumer claim from the MNC if he succeeds in proving that the criteria 
of Article 6:193c DCC have been met? As Article 6:193c DCC is a specific type of tort 
(onrechtmatige daad), the recourse offered to consumers is related to that which can be 
offered following a claim in tort. Of primary interest for the consumer would be a claim 
for damages. Which damages would likely fall within the scope of Article 6:193c DCC? 
The damages claimed would likely be limited. After all, the criterion is whether the 
consumer takes a decision that he would not have made had he been properly informed. 
In such a case, the damages would primarily consist of loss incurred as a result of the 

104 Note, not in respect of the factual inaccuracy or misleading character of the information. This section is 
based on Article 12 UCP Directive.
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transaction. In the case of CSR contracting: a shirt or cell-phone that would not have 
been purchased had the consumer known of the labor conditions in the supply chain. 
Those damages are fairly limited, therefore. The deterrent effect of such a claim would 
therefore primarily lie with the reputational damage that a company could suffer if the 
media became aware of such legal proceedings.

Alternatively, and equally damaging from a public relations perspective, a consumer 
could request an injunction or rectification on the basis of Article 6:193a DCC and 
further. As Verkade notes, nonetheless, such an injunction or rectification would 
primarily be of interest in a collective or combined action, since individual consumers 
would frequently have an insufficient interest in such an action.105

An entirely different course of action that an individual consumer could take, which 
is related to an action for unfair commercial practices (and not excluded by Article 3 
par. 2 of the Directive), is that of breach of contract. Consumers would also be able 
to choose an action for breach of contract if they could argue that the MNC had not 
fulfilled its obligations under the contract, since it offered a product that claimed to 
meet certain CSR requirements but, in fact, did not meet them. By and large, the facts 
supporting such a case would overlap with those in an action for unfair commercial 
practices. But because the law is that much more specific in respect of unfair commercial 
practices (discussing the nature of misleadingness, the role of codes of conduct and the 
requirements such codes are to meet in order for an action to succeed), I believe that 
an action on the basis of Article 6:193a DCC and further would in fact be the more 
attractive option.

Secondly, as noted, it is possible for both private individuals to file a claim before the 
courts, and for public authorities (the Consumer Authority, notably, as well as the 
Financial Markets Authority (AFM) in respect of financial products) to do so. As of 
2006, the Enforcement of Consumer Protection Act (Whc) provides for enforcement 
by the Consumer Authority. Consumers can notify the Consumer Authority online, 
through the website www.consuwijzer.nl, but also without such a formal notification 
the Consumer Authority may decide to enforce. In making the decision to enforce or 
not, it takes guidance from its biannual agenda of issues.106 In practice, it will investigate 
the claim upon which a report may follow. Such a report will be followed by a decision 
(either including a fine or not). If the law has been violated, the Consumer Authority may 
impose a fine or a provisional order for a penalty to be imposed if the company does not 
comply. The fine may amount to a maximum of EUR 450,000; a provisional order for a 
penalty is likely for those cases in which a company continually misleads consumers. To 
date, there have not been any decisions by the Consumer Authority in cases that cover 
the issues studied here. But as discussed above, the relevance of such decisions by the 

105 Verkade 2009, p. 28. For a further discussion of collective actions, see p. 83 and further Verkade 2009.
106 At the time of writing, no such agenda for 2014 had yet been published; the agenda for 2012-2013 focused on 

issues such as aggressive telemarketing schemes, non-transparent pricing in the travel industry and payment 
and delivery issues with online stores. See Agenda Consumentenautoriteit 2012-2013, official publication 
found at: www.rijksoverheid.nl/bestanden/documenten-en-publicaties/jaarplannen/2012/02/01/agenda-
consumentenautoriteit-2012-2013/agenda-consumentenautoriteit-2012-2013.pdf.
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Consumer Authority is more likely to be within the realm of reputational damage than 
of major financial damages for a company. 

7.2.4.3 Liability for misleading publicity towards other businesses

If the party that initiates proceedings is not a consumer but rather a business owner or 
competitor, the ground on which an MNC can be sued for misleading publicity is not 
that of Article 6:193a DCC and further, but rather Articles 6:194 through 6:196 DCC. 
Until the advent of the UCP Directive, which harmonized unfair commercial practices 
in B2C relationships, this section also encompassed the liability of companies vis-à-vis 
consumers. This section of the DCC is based on Directive 2006/114. As indicated in 
section 7.2.4.1, Directive 2006/114 on Misleading and Comparative Advertising (the 
“MCA Directive”) provides for harmonization in respect of comparative advertising, 
whereas it only provides for minimum harmonization in respect of misleading 
advertising in B2B relationships; preamble 7 to the MCA Directive provides that 
“minimum and objective criteria for determining whether advertising is misleading 
should be established”. 

This section will first discuss the requirements which the MCA Directive imposes on 
liability for misleading advertising in B2B relationships and will then investigate how 
these requirements were translated into Dutch law. 

Article 2 (b) MCA Directive defines misleading advertising as “any advertising which 
in any way, including its presentation, deceives or is likely to deceive the persons to 
whom it is addressed or whom it reaches and which, by reason of its deceptive nature, 
is likely to affect their economic behavior or which, for those reasons, injures or is likely 
to injure a competitor”. In order to determine whether advertising is misleading, one is 
to take into account all features, including “the characteristics of goods or services, such 
as their availability, nature, execution, composition, method and date of manufacture or 
provision, fitness for purpose, uses, quantity, specification, geographical or commercial 
origin or the results to be expected from their use, or the results and material features 
of tests or checks carried out on the goods or services”. Article 5 provides that member 
states are to ensure that means of compliance and enforcement are to be made available 
and that each state may choose in which way it aims to provide such means. Enforcement 
may either be done by the courts, or by administrative authorities, as well as through 
self-regulatory bodies. 

The Netherlands has altered a number of statutory provisions in response to the MCA 
Directive. As of October 2008, Article 6:194 DCC reads as follows:

“A person who makes public or causes to be made public information regarding 
goods or services which he, or the person for whom he acts, offers in the course of 
a profession or business, acts unlawfully towards another who acts in the course of a 
profession or business if this information is misleading in one or more respects, such 
as with regard to:
[…] 
B. The origin, the manner and time of production”
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Article 6:195 DCC then continues to provide a rule in respect of the burden of proof: 
if the person against whom an action is brought has determined the content of the 
“information” himself, he bears the burden of proof in respect of the accuracy of such 
information to the extent that this is not unreasonable. In other words: the person 
bringing the claim is, in principle, not under the obligation to prove that the facts 
are misleading or not; it is rather the defendant who must prove that his claims are 
accurate. The person making the misleading statements is liable, unless he proves that 
“it is not his fault and that he should not be responsible for another reason”. Finally, 
Article 6:196 DCC offers the possibility for the court to forbid a person from publishing 
misleading statements upon the request of a person. These sections form the parallel (to 
some extent) to Articles 6:193a DCC and further and thereby provide a possibility for 
businesses to hold other businesses (or tradespeople) liable for misleading statements. 

Below, I will discuss what the requirements on the basis of Article 6:194 DCC are in 
order to hold a business liable for misleading B2B advertising. As has been mentioned, 
the first major limitation of this section is that it restricts itself to publicity by a company 
and aimed at a company. Protection under this section is therefore restricted to those 
companies that would be considered customers of the publishing company, as well as its 
competitors.107 In respect of CSR practices in the supply chains of MNCs, the question is 
who would likely be the claimants under Article 6:194 DCC and further. It is imaginable 
that competitors will use this section as a legal basis. Through their knowledge of the 
industry, they would possibly be in the best position to know how difficult it is to make 
hard and fast claims in respect of the CSR performance of a company. 

What does this section encompass? It relates to the offered “goods or services”, and 
excluded from “publicity” are corporate communications: communication directed at 
shareholders and general promotional materials that are used to create goodwill for the 
company. 

Publicity does not only include explicit statements, but also suggestions made in respect 
of the completeness or accuracy of the facts in the statement.108 A lack of completeness 
may also be deemed inaccurate and/or misleading. 

Article 6:194 DCC does not specify when a statement is considered to be misleading.109 
Verkade and Aalberse believe that a statement is misleading when it is “suitable for 
creating inaccurate impressions.”110 The Explanatory Memorandum moreover indicates 
that “publicity is misleading when it contains such untruths or half-truths that the 
public, in good faith, relies upon the truth of the statement and as a consequence 
decides to make a purchase”.111 It moreover held that the courts should rely on the 
intelligence and imagination of a member of the “average public”, who is both aware 
of – and not influenced by – the fact that a certain exaggeration is in the nature of 

107 See also Verkade 2011, p. 6.
108 Compare HR 29 March 1985, NJ 1985/591 (Pokon/Substral), consideration 3.6.
109 For examples of misleading statements, see inter alia: Asser/Hartkamp & Sieburgh 6-IV* 2011/318. 
110 Verkade 2011, p. 29.
111 Memorie van Toelichting 1975/1976, 13.611, nr. 3, p. 10.
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advertising. Verkade argues that with greater apparent claims to truth, it will sooner be 
qualified as misleading.112 The total impression of the contested publicity counts towards 
a qualification as misleading or not: in what context are the statements made? In what 
perspective should they be put? It does not matter whether the advertiser intended the 
statements to be misleading, or rather that they were the consequence of carelessness. 

So who is the person of reference for Article 6:194 DCC? It is not the “average consumer” 
of Article 6:193a DCC and further, since this section only deals with B2B advertising. 
So who is to be considered the claimant of reference? Verkade extrapolates the criterion 
of the Directive to this section as well: he believes that the standard is the “average 
informed, careful and considerate ordinary professional”.113 

If publicity does not fall within the scope of section 6:194 DCC, a court may still consider 
it to be misleading, but in that case the rule in respect of the burden of proof laid down 
in section 6:195 DCC (which benefits the claimant) does not apply.

7.2.4.4 Tony’s Chocolonely Chocolate

The perfect example of a claim by a competitor came in the case concerning Tony’s 
Chocolonely “100% slave-free chocolate”.114 Note that this case was decided in 2007, 
before the UCP Directive had come into force. This case was initiated by a competitor 
in respect of misleading advertising geared towards consumers. There is therefore an 
overlap between the criteria that apply in this case, as shall be noted above.

The Dutch investigative journalism television program Keuringsdienst van Waarde had 
investigated the production of cocoa beans in a number of West-African countries and 
concluded that in numerous countries, cocoa producers exploited workers and used 
child or forced labor. The TV show referred to these practices as modern-day slavery 
and, as a result, the investigative journalist Teun van de Keuken decided to establish 
the company Tony’s Factory, which produces Tony’s Chocolonely chocolate, branded as 
100% slave-free chocolate, as guaranteed by the Fairtrade organization Max Havelaar. 

Its competitor Bellissimo, which produces Swiss Noir chocolate, filed a claim with 
the District Court of Amsterdam, and requested that Tony’s Factory and the other 
defendants (including the broadcasting organization behind Keuringsdienst van 
Waarde) be forbidden to make claims that the chocolate in question was “guaranteed 
slave-free” on the basis that they were misleading for consumers in the sense of (the 

112 2011, p. 29; compare claims of “the best shaving experience ever”, against claims like “now 15% more 
effective than before”. An example is the case of Gazelle Stadsfiets, in which the Arnhem District Court 
held that Gazelle’s claim about a bike which, according to the famous equestrian Anky van Grunsven, 
had “the best seating posture ever” was not misleading, but that its claim that it was the “world’s first city 
bike with lighting not requiring a dynamo” was misleading. Rb. Arnhem, 18 March 2004, LJN AO5869, 
NJF 2004, 252.

113 Verkade 2011, p. 33.
114 Rb. Amsterdam, 6 February 2007, (Bellissimo Foods/Tony’s Factory), IER 2007, 53. Note that these were 

summary proceedings, which is of influence on the claims that may be filed and the orders the court 
may give.
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old) Article 6:194 DCC.115 Bellissimo furthermore required that a rectification would be 
aired in respect of the “slave-free” claims. 

Bellissimo argued that defendants had misleadingly claimed that only Tony Chocolonely’s 
chocolate was guaranteed to be responsible and that it could not verify that claim. The 
court ruled that the burden of proof in respect of the facts of the case rested with Tony’s 
Factory, on the basis of (the old) Article 6:195 DCC It was argued that cocoa is traded 
on the world market; cocoa from various sources is then processed into couverture 
chocolate. Almost every single chocolate producer must rely on a limited number of 
chocolate couverture producers. It then argued that, as a result, Tony’s Factory would 
not be able to trace individual consignments of cocoa or guarantee which farms had 
produced the cocoa that ended up in each bar of chocolate. As a result, they argued, 
Tony’s Factory would not be able to live up to its claims. 

Tony’s Factory, on the other hand, argued that through the use of only fair trade 
ingredients, it could sufficiently prove that the chocolate is “slave-free”. Moreover, alert 
consumers would understand that incidental cases of fraud or administrative mishaps 
could theoretically amount to a breach of the 100% claim, despite the guarantees 
provided for in the Fair Trade system (as recognized by Anti Slavery International 2004 
and a report of the American Congress). 

The court ruled that a key issue in this case is the expectation pattern of the average 
informed, careful and observant consumer.116 In this case, such a consumer – especially 
considering the cooperation with the investigative television program Keuringsdienst 
van Waarde – could have relied on Tony’s Factory’s claims and their verifiability. The 
cocoa used should therefore be traceable and individualizable down to each bar. 

Tony’s Factory was nonetheless able to prove that cocoa bags from the fair-trade 
producer Kuapa Kokoo were individually marked, purchased through channels other 
than the national Cocoa Board, and that Callebaut produced the couverture only from 
these bags of cocoa. For the purposes of the summary proceedings, the court ruled 
that Tony’s Factory had sufficiently proved its “100% slave-free” claims. Hearsay claims 
that Bellissimo brought forward (that other companies had argued that it is impossible 
to deal in cocoa without the intervention of the Ghana National Cocoa Board) were 
insufficient proof for the court to come to another conclusion. The court therefore 
denied all claims. 

It is interesting to note, nonetheless, that Tony’s Chocolonely claims have now been 
changed: instead of 100% slave-free, they are now branded as “on the road to 100% 
slave-free chocolate”. It argues that it has done so because “[e]ven though our own 
chocolate is 100% slave-free, our mission is to make all the world’s chocolate slave-free”. 

115 Moreover, it was claimed that Tony’s Factory unjustifiably compared itself to its competitors, such as 
Bellissimo, in the sense of (the old) Article 6:194a DCC, by arguing that only Tony’s Chocolonely was 
“slave-free” and its competitors were not.

116 “Het verwachtingspatroon van de gemiddeld geïnformeerde, omzichtige en oplettende gewone 
consument”.
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What does this case mean for other CSR claims? First of all, it highlights the relevance 
and importance of both legal grounds for claims. It is not only possible but also realistic 
to think that both consumers and professionals might initiate a claim on either legal 
basis. Secondly, this case highlights the importance of traceability and verifiability for 
sustainability claims. The court placed primary importance on the verifiability of claims 
such as this one and the certification of sustainability claims by third party certification 
organizations that were internationally recognized was key in arguing that the claims of 
slave-free chocolate were not misleading. 

7.2.4.5 Conclusions on misleading publicity

All in all, I believe Articles 6:193a DCC and further and Articles 6:194-196 DCC could 
offer a feasible recourse to those seeking to address CSR violations in the supply chain, 
if companies have made claims about the “sustainability” or “responsibility” of their 
products. If companies make claims about their products being the “sustainable” or 
“more responsible” option, it could be argued that these claims are factually misleading. 
The burden of proof would generally be upon the company to prove that these claims 
are, in fact, accurate. 

The adherence to a code of conduct, too, could give rise to a claim for misleading 
advertisement. A major requirement provided for by law is nonetheless that such a code 
is required to include commitments that are “not aspirational but firm and […] capable 
of being verified”. Companies wishing to avoid liability for misleading advertising would 
therefore be wise to phrase their codes of conduct as goals to live up to in the long term, 
rather than firm commitments made by them. Moreover, the verifiability of sustainability 
claims is key in establishing that the company did not mislead its customers. 

Despite the fact that there are few cases that relate to misleading CSR claims, that does 
not preclude this from being a possibly attractive option. The reputational damage that 
accompanies such legal proceedings is possibly equally fear-inducing as actually being 
held liable by the court for misleading advertising. 

7.2.5 Conclusion

This sub-chapter has investigated what would be necessary in order for an MNC to be 
held liable for CSR violations in their supply chains on the basis of substantive Dutch 
law. Accomplishing this is not an easy task; each ground for liability studied has its 
pitfalls.

First, the option of breach of contract in respect of a third party. As in the other 
two jurisdictions studied, the most important complication in this respect will be 
establishing that the MNC is under a contractual duty vis-à-vis the claimant. COCs may 
frequently not become legally binding and MNCs will mostly not include obligations for 
themselves in their contracts and COCs. Whether this is the case in the Netherlands, 
too, will be studied in Chapter 8. 
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Creating a liability on the basis of a tort (onrechtmatige daad) is also not an easy matter. 
In establishing that the MNC did not act in accordance with the duties formulated in 
Article 6:162 DCC, an important role could be played by the written instruments it 
used. These obligations could comprise obligations for the MNC or could be used as an 
indication of what is required of the MNC as a member of society. Such CSR policies 
and COCs could also be used to fulfil the requirement that the MNC should act with 
diligence in the way it carried out its business. But as there is as yet no guidance on what 
would constitute sufficient measures to prevent CSR violations, the requirements in this 
respect are still vague. 

Finally, a ground for the legal liability of the MNC could be found on the basis of the 
two directives on misleading advertising. The case of Tony’s Chocolonely factory has 
demonstrated the importance of being able to document sustainability and responsibility 
claims. It should be pointed out, nonetheless, that although this is a feasible method of 
creating bad publicity for the MNC, the damages that can be recovered on this legal 
ground are limited and the damages suffered by those working in the supply chain 
cannot be recovered in this way. 

7.3 England

7.3.1 Introduction

In respect of English law, the following three legal grounds for the liability of the MNC 
for CSR violations in the supply chain will be discussed. First of all, the option of a 
breach in respect of a third party beneficiary (the employee of the supplier). As I will 
demonstrate, in practice the viability of this first course of action will depend almost 
entirely on the existence of a legally binding contract between the MNC and the supplier 
and the possible benefits that an employee may derive therefrom. Secondly, I will 
discuss the possibility for an action in tort on the basis of the tort of negligence which 
could be filed by those harmed as a result of CSR violations. For an action on the basis 
of negligence, which requires a duty of care, a breach of that duty and consequential 
damage, establishing the first element will be the most difficult. As a result, the focus 
of this research will lie on the requirement of the duty of care. Finally, I will discuss the 
possibility for a company to be held liable on the basis of misleading advertising. 

Some acts of legislation deserve special attention. For England, the most important is the 
Human Rights Act 1998 (”HRA”). This Act has been said to influence the law of liability 
mostly in an indirect and gradual manner.117 Its most direct influence and relevance has 
not been in cases between civilians, but rather in respect of courts’ willingness to hear 
cases, especially cases that concern the liability of public authorities. 

Unlike in the United States, English law does not provide for a great body of case law 
in respect of corporate human rights violations or CSR violations on any of the three 
grounds studied. Although a few examples do exist, most of the analyses in respect of the 

117 See Markesinis, Johnston & Deakin 2012, p. 88-93.
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liability of MNCs for human rights violations in the supply chain will therefore be made 
on the basis of cases that are comparable in some respects, but different in most others. 
Moreover, it should be noted that English law is almost entirely based on (judicial) 
precedence and that writing by academic jurists has not been very influential.118 The 
lack of a precedent in respect of cases that relate to CSR violations, both within the 
corporation and in the company’s supply chain, means that establishing what would 
be required for a company’s liability in such a case requires a patchwork approach, 
selecting jurisprudence that does not perfectly match but could apply to the cases that 
fall within this study. 

7.3.2 Breach of contract in respect of a third party beneficiary

In section 5.3.6.1, I have set out what the requirements would be under English law to 
successfully “bypass” the privity of contract doctrine and claim rights under a contract as 
a third party. The Contracts (Rights of Third Parties) Act 1999 requires that the contract 
either expressly confers a benefit on the third party or when the “contract term purports 
a benefit on the third party” (sections 1(1)(a) and (b) of the Contracts (Rights of Third 
Parties) Act 1999). It is therefore important that there was the intention to benefit, 
not merely that the benefit purported was accidental. Clear undertakings for the third 
party would suffice in this respect. Another requirement is the “express identification” 
of the third party by name, a member of a class or a particular description. It may be 
imaginable that employees would form such a class and that an individual employee 
could therefore successfully claim under the contract.

The Contracts (Rights of Third Parties) Act 1999 entitles third parties to “enforce” the 
relevant term or terms of the contract: the third party is to be treated as if he were party 
to the contract as a whole. As a result, he may also claim damages or obtain specific 
performance.119

If a third party were to directly claim rights on the basis of the contract that would be in 
place between the MNC and its supplier, a first requirement is that the CSR obligations 
that the MNC imposes on his supplier constitute a binding contract. This is potentially 
problematic because these obligations are frequently not embedded in a contract of any 
kind, and moreover because the wording of these “obligations” may be so vague and 
broad that the courts will conclude that they do not convey legal obligations but rather 
broad, noble intentions. As in the other jurisdictions studied, this may therefore form a 
first hurdle for those wishing to claim on the basis of a breach of contract in respect of 
a third party.

A second issue will be, again, whether – if a contract is in place between the MNC 
and its supplier and the CSR clauses form part of that contract – the contract in fact 

118 See, inter alia, Markesinis, Johnston & Deakin 2012, p. 72-76.
119 Cartwright 2007, p. 227. Note, nonetheless, that in the literature it has been argued that this would not 

be the preferred course of action for the English lawyer, who would instead opt for an action on the 
basis of negligence. See Treitel 2010 and section 5.3.6.1 supra.
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imposes obligations on the MNC, rather than on its supplier. If the claimant will want 
to claim from the MNC (and this will likely be a financially more attractive option when 
compared to his supplier in a low-wage country), this will be a requirement.

Again, these two hurdles have proven insurmountable in the one well-known case 
of Doe v. Wal-Mart Stores, Inc., described in section 8.4.2 in which this strategy was 
attempted by employees of the suppliers of Wal-Mart. As in the other jurisdictions 
studied, therefore, it is highly questionable whether an action for a breach in respect of 
a third party may succeed.120

7.3.3 Liability on the basis of the tort of negligence

The English landscape of negligence law is formed, by and large, by case law, as I have 
noted above. There are very few legislative acts that are of importance in respect of the 
question of what is required for an MNC to be held liable for CSR violations in the 
supply chain. In terms of legislation specific to CSR in supply chains and the liability 
for corporate human rights violations, of note is really only the 1998 Human Rights 
Act, discussed briefly in section 7.3.1. Although this Act gave rise to a body of human 
rights litigation in England, the most interesting cases that intersected with liability in 
tort concerned the liability of public bodies rather than of private actors. Moreover, even 
before this Act, the interests protected by the law of torts could be said to include human 
rights (including labor rights, for instance in relation to forced or child labor or freedom 
of association).121 

As shall be seen in the sections concerning the duty of care of the multinational, one 
of the primary bases on which a duty of care could be founded could be the contract 
or code of conduct between the MNC and the supplier or, by extension, the supplier’s 
workers. There is, therefore, an overlap between tort law and contract law.122

7.3.3.1 Elements of an action for negligence

English law requires three elements for a successful action in tort: a duty of care, abreach 
of that duty and causation.123 Some authors also indicate that some form of damage is 

120 If an action for a breach of contract is not successful, because it is impossible for a person to establish 
himself as a party to the contract, it may be interesting to see whether it is possible to base a claim on 
tort law instead. In England, there are a range of cases (the so-called “contractual matrix” cases) in 
which courts have debated the feasibility of claims for which the claimant wishes to bypass his contract 
partner and go to the contract partner of his contract partner instead. Nonetheless, all such cases 
involved pure economic loss, rather than personal injury or human rights violations. See, for example, 
Simaan General Contracting Co. v. Pilkington Glass Ltd [1988] QB 758; Muirhead v. Industrial Tank 
Specialities Ltd [1986] QB 507; Pacific Associates Inc v. Baxter [1990] 1 QB 993.

121 See, inter alia, Lord Bingham of Cornhill in Cane and Stapleton 1998, p. 2-3, citing M. Brazier, Street on 
Torts, 9th ed., 1993.

122 For an extensive overview of the division between contract and tort and the flow of cases from one 
category to another, see Markesinis, Johnston & Deakin 2012, p. 14-26.

123 Lochgelly Iron and Coal Co. v. McMullan [1934] AC 1, 25; Lord Wright stated that negligence “properly 
connotes the complex of duty, breach and damage thereby suffered by the person to whom the duty was 
owing”.
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required for a successful action on the basis of negligence,124 but that element will not be 
discussed in depth within the framework of this research. Winfield and Jolowicz define 
the tort of negligence as “the breach of a legal duty to take care which results in damage 
to the claimant”.125

The tort of negligence was first developed in the UK through the Scottish case of 
Donoghue v. Stevenson.126 The case concerned the widow Donoghue, who drank a bottle 
of ginger beer that later turned out to have a decomposed snail at the bottom of the 
bottle. When she fell ill as a result, she decided to claim damages. Since she had not 
purchased the ginger beer (her friend had, instead) she was unable to sue on the basis 
of contract. She proceeded to sue the manufacturer of the drink. The House of Lords 
ruled that Stevenson, the manufacturer, had a duty of care vis-à-vis its consumers and 
that it had breached that duty, because the harm caused to Donoghue was a reasonably 
foreseeable result of the failure to heed safety in the manufacturing process. 

Lord Atkin formulated the “neighbor principle” on which the duty of care in this case 
was based: 

“The rule that you are to love your neighbour becomes in law, you must not injure your 
neighbour; and the lawyer’s question, Who is my neighbour?, receives a restricted reply. 
You must take reasonable care to avoid acts or omissions which you can reasonably 
foresee would be likely to injure your neighbour. Who, then, in law, is my neighbour? 
The answer seems to be – persons who are so closely and directly affected by my act 
that I ought reasonably to have them in contemplation as being so affected when I am 
directing my mind to the acts or omissions which are called in question.”127

This “neighbor principle” is still the foundation of English negligence law today. The 
required elements of duty, breach and causation will be elaborated upon below. 

7.3.3.2 Duty of care

Of primary importance in order to claim that a defendant has acted negligently is 
establishing that he was in fact under a duty of care in respect of the plaintiff. The duty 
of care is a common law concept that – it has been argued – has no proper equivalent 
in continental European law.128 The concept is quite nebulous and it has been said that 
it is capable of “synthesi[zing] the numerous different criteria used by the courts to 
determine the boundaries of negligence liability”. Whether a duty of care is recognized 
in a certain case therefore has much to do with whether the law, as a matter of principle, 
recognizes the possibility of liability for certain a type of situation.129

124 Not all authors focus on damages, since it has been said that “the (English) law of tort has [...] functions 
other than that of compensation. In some instances it is used to vindicate private rights and here the 
award of damages is not related to the claimant’s loss (since often there may be none), but merely asserts 
his rights).” Markesinis, Johnston & Deakin 2012, p. 793.

125 Winfield and Jolowicz 2010, par. 5.1.
126 [1932] UKHL 100.
127 Donoghue v. Stevenson, 1932 SC (HL) 31 (UKHL 26 May 1932), at 44.
128 Markesinis, Johnston & Deakin 2012, p. 102.
129 Markesinis, Johnston & Deakin 2012, p. 102.
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English law sometimes distinguishes between a general and specific duty of care. The 
key question in respect of the general duty of care is whether this is a type of case to 
which negligence law applies; the specific duty of care, on the other hand, deals with 
the matter of foreseeability in this specific case. However, scholars such as Markesinis, 
Johnston & Deakin are not in favor of this distinction; they argue that the issue of 
“whether a particular claimant can recover against a particular defendant [should be 
left] to the question of causation or remoteness of damage” and that to introduce both a 
general and a specific duty of care would only increase conceptual confusion.130 When 
speaking of a duty of care in English law, I will therefore refer to the general duty of care 
rather than the specific kind. 

The current test for a duty of care in cases that concern pure economic loss, is found 
in the case of Caparo Industries plc v. Dickman.131 In this case, Caparo filed a claim for 
purely monetary damages against the accountant Dickman, for negligence in preparing 
the accounts for the takeover of a company Caparo had targeted. The damages, Caparo 
argued, consisted of the difference between the value that the target company currently 
had and the value that it would have had if its accounts were accurate. In this case, 
the House of Lords formulated a three-step test. The first element required is that of 
proximity or neighborhood. Secondly, it must be fair, just and reasonable to establish 
a duty of care. Finally, the damage must have been foreseeable. In Caparo, Lord Bridge 
added in his opinion that it would be very hard to give the elements of “proximity and 
fairness” any kind of precise definition that would allow these elements to function 
as practical tests.132 Note that for cases that do not concern pure economic loss (such 
as personal injury cases), the applicable test still is found in Donoghue v. Stevenson, 
discussed above. 

Similar to Californian law (see section 7.4.3 and further), in English law there is some 
overlap between these different criteria. In Sutradhar v. NERC, Lord Hoffman stated 
that

“[i]n particular, the requirement that the imposition of a duty should be fair, just and 
reasonable may sometimes inform the decision as to whether the parties should be 
considered to be in a relationship of proximity and may sometimes provide a special 
reason as to why no duty should exist, notwithstanding that the relationship would 

130 Markesinis, Johnston & Deakin 2012, p. 104.
131 [1990] UKHL 2.
132 Van Dam 2013 argues that another important basis and test for a duty of care is the one developed in 

Hedley Byrne & Co. Ltd v. Heller and Partners; [1964] AC 465. In Hedley Byrne & Co. ltd v. Heller and 
Partners, the bank of Heller and Partners gave incorrect and positive information to its client, upon 
which its client became bankrupt and Hedley Byrne suffered damages. The court ruled that the bank was 
under a duty of care, and that it should have prevented Hedley Byrne from suffering economic loss as a 
result of its negligent statement, since a special relationship existed between the bank and its client. This 
rule was further developed, inter alia in Henderson v. Merrett Syndicates Ltd [1994] UKHL 5. This test 
is nonetheless predominantly cited for relevance in cases that concern liability for pure economic loss, 
for instance as a result of negligence in the performance of a service or negligent misstatements, rather 
than in negligence cases in general. See, inter alia, Markesinis, Johnston & Deakin 2012, p. 141-177. In 
most general negligence cases, including those based on negligence for an omission, the relevant test is 
still the one developed in Caparo.
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ordinarily qualify as proximate. In these proceedings the defendant does not allege 
any such special reason but the concept of fairness and justice obviously looms large 
in the question of whether it is fair, just and reasonable that the author of a geological 
survey should be treated as having a relationship of proximity to the population of 
Bangladesh.”133

The elements of fairness and proximity are therefore frequently interwoven with one 
another when courts come to conclusions about the question whether a duty of care 
exists for a certain defendant in respect of a claimant. 

The case of Marc Rich & Co. v. Bishop Rock Marine Co. Ltd (The Nicholas H) serves 
as a good illustration of the test developed in Caparo.134 In this case, Marc Rich filed 
suit against NKK, a non-profit marine classification society that had been consulted 
regarding cracks in the hull of a ship.  Upon consultation with NKK, limited repairs 
had been carried out, but when the ship returned to sea, it sank and the cargo was lost. 
Plaintiffs filed suit against NKK rather than against the shipowners because the latter’s 
liability had been limited and it wanted to recover the full extent of the loss of GBP 5.7 
million. 

The House of Lords ruled that no duty of care had been owed by NKK vis-à-vis the 
owners of the cargo. Although it had been preliminarily held that NKK had in fact been 
negligent and that the cargo loss had been a foreseeable result, as a result of a number of 
policy reasons the court held that it would not be “fair, just and reasonable” to impose 
a duty of care in this type of case (the “general” aspect of the duty of care). One of the 
aspects that played a role in this determination was the fact that “by imposing liability on 
the marine classification society, [it] could undermine the whole system of international 
trade in the future”.135 Moreover, this would be a matter that would be more easily and 
effectively dealt through insurance rather than by the imposition of a duty of care. 

Finally, in establishing a duty of care, English law distinguishes between liability for 
acts and liability for omissions.136 Courts generally do not assume that one is under an 
affirmative duty of care. This notion will be elaborated upon below. 

7.3.3.2.1 Affirmative duty of care

English law in general does not recognize the failure to act or an omission as a ground 
for liability on the basis of negligence. Moreover, contrary to many continental European 
legal systems, English law generally does not recognize a duty to rescue or to protect. 
Regardless of the knowledge or power that anyone may have, he or she is not under a 
duty to help another. 

133 [2006] 4 All E.R. 490. This case concerned the liability of the Natural Environment Research Council, 
which tested water quality for minerals harmful to fish; it failed to test the water for arsenic. With the 
resulting arsenic poisoning, a large number of people had been poisoned. See section 8.3.3.2.1 for an 
extensive discussion.

134 [1996] 1 AC 211.
135 Bermingham & Brennan 2012, p. 47.
136 See, also, extensively, Kortmann 2005.
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This absence of a general affirmative duty of care is of particular importance in respect 
of CSR violations in supply chains. As can be seen from the few (American) cases in 
respect of human rights violations by suppliers for which MNCs are held liable, the 
ground on which these MNCs are held liable is often that they should have intervened 
in their suppliers’ course of business, or they should have inspected their factories or 
upheld their CSR codes of conduct, but neglected to do so. These cases amount to either 
liability for omissions, or liability in respect of a third party (on which I will elaborate 
below). It is therefore important to note that in English law no affirmative duty of care 
exists if there is no rule that provides otherwise.

In Stovin v. Wise, Lord Hoffman set out why this was the case.137 He held that “it is less 
of an invasion of an individual’s freedom for the law to require him to consider the 
safety of others in his actions than to impose upon him a duty to rescue or protect”. In 
other words, the “why pick on me?” argument. Furthermore, a duty to prevent harm 
could apply to a very large and indiscriminate class of persons: all bystanders could 
theoretically have been called upon to prevent the injury from occurring. The question 
then is why one person should be called upon to prevent injury and be held liable as a 
result, and not another.138 

Lord Nicholls dissented but his views largely coincided with those of Lord Hoffman; he 
contemplated that 

“it is one matter to require a person to take care if he embarks on a course of conduct 
which may harm others. […] It is another matter to require a person, who is doing 
nothing, to take positive action to protect others from harm for which he was not 
responsible.” 

He added that “there must be some additional reason why it is fair and reasonable that 
one person should be regarded as his brother’s keeper and have legal obligations in 
that regard”. A special reason is therefore required in order to make an exception to 
the general rule that there is no liability for failure to act.139 It has been stated that these 
exceptions can all fall under the general umbrella of “proximity”, as required under the 
Caparo test.140 

It should be noted that there is no consensus on the neat categories into which special 
situations that give rise to an affirmative duty of care may fit. To name a few, Markesinis, 
Johnston & Deakin identify the following: the duties of occupiers to ensure a safe 
property, the duty of employers in respect of employees, those between parents and 
children, a school and pupils in its care, a host and guests, a prison authority and 

137 [1996] 3 WLR 389. See also Lord Goff ’s speech in Smith v. Littlewoods, [1987] AC 241, in which he 
stressed the absence of a general affirmative duty of care.

138 In the case of supply chain contracting and liability, the answer to this case is quite simple: because 
MNCs have deep pockets and therefore make interesting candidates for liability.

139 See for an extensive discussion of the morality and theory underlying such “additional reasons” and the 
concept of “distinct duties” also Honoré 1991, p. 42-47.

140 Markesinis, Johnston & Deakin 2012, p. 179.
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those in its charge.141 Lunney and Oliphant indicate that the following may give rise 
to an affirmative duty of care: first of all, the defendant’s creation of a source of danger, 
secondly, the defendant’s undertaking of responsibility for the claimant’s welfare and, 
finally, the defendant’s occupation of an office or position of responsibility.142 Van 
Dam chooses the following header: firstly, the creation of a risk, secondly, an assumed 
responsibility for the claimant’s welfare, thirdly, the status of the tortfeasor, and, finally, 
control over the tortfeasor.143 

Honoré, in his contribution on the culpability of omissions, introduces a few further 
grounds for a duty, which are based on cases but, as he indicates, are introduced “by 
way of illustration only”.144 Not only could the creation of a danger or risk and being in 
a position of control give rise to a legal duty of care; he also introduces dependency as 
a ground for a legal duty (either closely tied in with being in a position of control, but 
also in the case of a parent looking after his/her children). A further category is that of 
a person who has received a benefit; he argues that in such a case, one feels morally (not 
legally!) obliged, although he argues that this ground translates into the law of unjust 
enrichment and restitution. Finally, he suggests the category of the undertaking giving 
rise to a legal duty, and more specifically the making of a promise which binds oneself. 
It could be argued that a code of conduct, even if not legally or contractually binding, 
could provide a ground for a legal duty of care on the side of the MNC. The content of 
such a COC would then be of the utmost importance in establishing what the MNC 
exactly undertook. I will elaborate upon this argument in section 7.3.3.2.3. 

Again, Honoré, too, did not attempt these categories to provide a “neat pattern. […] 
They seem not to derive from or be reducible to a single principle”.145 Any decision 
that an affirmative duty on the side of the MNC exists should therefore be based on an 
extensive consideration of all the factors that play a role, including “the needs of the 
community […], justice between its members, […] and respect for the choice of those 
who freely agree to take all burdens on themselves”.146 

As most scholars agree, the choice for any one typology of “special reasons” is not very 
relevant; for the purposes of this research, the categorization of Lunney and Oliphant 
will be followed. As indicated by the latter, these are “broad general categories”, which 
frequently overlap and combine in any given case. In the following section, a number of 
the categories formulated by Lunney and Oliphant will be illustrated. 

Requirement of a special reason
An early example of the exception to the rule that no affirmative duty of care exists in 
English law (which included liability for the act of a third party, which requires a similar 

141 Lunney & Oliphant 2012, p. 178-179.
142 Lunney & Oliphant 2012.
143 Van Dam 2013, p. 250-251.
144 Honoré 1991, p. 43.
145 Honoré 1991, p. 47.
146 Honoré 1991, p. 47.
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special reason as liability for an omission, as will be elaborated upon below) came in the 
case of Dorset Yacht Co. v. Home Office.147 In this case, the Home Office had (indirectly) 
detached a number of borstal trainees (young offenders between the ages of 15 and 20) 
to work on Browning Island. One night, the trainees absconded while the officers who 
supervised them were asleep. They took out a yacht which then collided with another 
yacht, causing damage to the claimants. The House of Lords found a duty of care on the 
part of the Home Office. It held that the damage was foreseeable, because 

“the taking by the trainees of a nearby yacht and the causing of damage to the other 
yacht which belonged to the respondents ought to have been foreseen by the borstal 
officers as likely to occur if they failed to exercise proper control or supervision; 
in the particular circumstances the officers prima facie owed a duty of care to the 
respondents”. 

Lord Reid then elaborated upon the neighbor principle articulated by Lord Atkins. He 
argued that the neighbor principle was not to be seen as a “statutory definition” but 
rather as a “statement of principle”. He then qualified it in the following manner: 

“There has been a steady trend toward regarding the law of negligence as depending on 
principle so that when a new point emerges one should ask not whether it is covered 
by authority but whether recognised principles apply to it. Donoghue and Stevenson 
may be regarded as a milestone, and the well-known passage in Lord Atkin’s piece 
should I think be regarded as a statement of principle […] [I]t ought to apply unless 
there is some justification or valid explanation for its exclusion. For example, causing 
economic loss is a different matter”.

The “special reason” in this case consisted of the special relationship between the 
Home Office and the young offenders employed as trainees in which the trainees were 
effectively under the control of the Home Office, and the Home Office’s subsequent 
failure to control them. This category of control over the tortfeasor is one of the special 
categories in which English courts accept an affirmative duty of care.148 

In Capital & Counties plc v. Hampshire County Council, Lord Stuart-Smith elaborated 
upon the aforementioned requirement of proximity and provided an example of a 
second category of cases in which an affirmative duty may exist.149 The case concerned 
the liability of a county’s fire brigade for a failure to successfully extinguish a fire. 
Lord Stuart-Smith repeated the consideration of Hedley Byrne & Co. Ltd v. Heller & 
Partners,150 stating that 

“a sufficient relationship of proximity will exist when someone possessed of a special 
skill undertakes to apply that skill for the assistance of another person who relies upon 
such skill, and there is direct and substantial reliance by the plaintiff on the defendant’s 
skill”. 

147 [1970] UKHL 2.
148 See also Van Dam 2013, p. 251.
149 [1997] QB 1004.
150 [1995] 2 AC 145.
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This is a second example of an affirmative duty of care. A further example given is that 
of a doctor-patient relationship. 

This distinct type of liability for omissions on the basis of a special undertaking is in 
England applied to professionals acting in the course of their work. Note, therefore, that 
this type of liability for undertaking can be distinguished from the American liability 
for negligent undertaking; the latter category seems to be a broader category, under 
which many types of undertakings can be brought (including situations that do not 
require the application of a “special skill”), and other criteria are to be applied in order to 
establish liability. Lunney and Oliphant call this type of circumstance that creates a duty 
of affirmative action “the defendant’s undertaking of responsibility for the claimant’s 
welfare”.151

A further category152 is that in which the defendant creates a source of danger (or allows 
it to be created), which is subsequently interfered with by third parties, or the failure to 
remove a source of danger of which he is aware. Examples of this category could be the 
case in which there is a fire on the land of the defendant which he fails to put out, after 
which the fire spreads to a neighbor’s land and causes damage there.

Moreover, Lunney and Oliphant suggest the category of “the defendant’s occupation of 
an office or position of responsibility (e.g. as a parent or employer, or as the owner or 
occupier of land),”153 which category can frequently overlap with that of “special skill 
applied”.154

Finally, as pointed out by both Lunney and Oliphant, and Honoré, special responsibility 
may also be created through a contractual undertaking. In Smith v. Littlewoods,155 Lord 
Goff referred to the case of Stansbie v. Troman.156 In this case, a decorator was employed 
to decorate a house. When he left the house during work, and left the door on the latch, 
a thief entered and stole property. The decorator was held liable; Lord Goff indicated 
that without a contract, a licensee of the occupier may also have been held liable. 

If a duty of affirmative action exists, such a duty may exist not only in respect of the 
person with whom one contracts, but it may also extend to third parties; the classic 
example of the latter case is found in the “testator [who] engages a solicitor to write a 
will in favor of certain beneficiaries”.157

151 2010, p. 470.
152 Lunney and Oliphant note that the courts have nonetheless attempted to “reduce the various examples 

of liability for omission to instances of a single general principle”, to no avail, in their opinion. See 2010, 
p. 469-470 for a discussion.

153 2010, p. 470.
154 See section 8.3.3.2.3 for the application of this category to cases of human rights violations by the 

suppliers of the MNC.
155 [1987] UKHL 18.
156 [1948] 2 KB 48.
157 Lunney & Oliphant 2010, p. 480, citing White v. Jones [1995] 2 AC 207.
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The case of Sutradhar v. NERC provides a further illustration of the above-mentioned 
considerations in the establishment of an affirmative duty of care.158 This case concerned 
a well in Bangladesh that was poisoned with arsenic. The Natural Environment Research 
Council had been commissioned to test the water for minerals that might be harmful 
to fish and had failed to test the water for arsenic; it had not been required to do so 
or considered this possibility. This case did not neatly fit into any of the categories 
mentioned above. Both the Court of Appeal and the House of Lords held that the 
element of proximity had not been fulfilled; as a result, no duty of care to test the water 
for arsenic existed. 

Lord Hoffman held that the

“principle is not that a duty of care is owed in all cases in which it is foreseeable that 
in the absence of care someone may suffer physical injury. There must be proximity in 
the sense of a measure of control over and responsibility for the potentially dangerous 
situation.” 

NERC was not held to be in a position that created special responsibility or a special 
skill. The fact that NERC had expert knowledge did not change matters. Lord Hoffman 
stated that “[t]he fact that one has expert knowledge does not in itself create a duty to 
the whole world to apply that knowledge in saving its problems”. Lunney and Oliphant 
note that “it will usually be possible to infer an assumption of responsibility only in cases 
where there is an intention to benefit a small and clearly defined class”.159 An example of 
such a case would be in the case of a doctor-patient relationship, or perhaps in the case 
of a firefighter and the occupant of the house that is on fire. In the case of Sutradhar v. 
NERC, the Court of Appeal considered it “absurd” that the NERC would have a duty of 
care in respect of all citizens that may use the water in the poisoned well. Such a duty of 
care would have been much too broad to have been considered by the court. 

Related to liability for omissions is the question of liability for the acts of a third person, 
which is of great importance for the cases studied within the framework of this research. 
After all, the MNC may either be held liable for its own failure to inspect, or it may be 
held liable for the choices (or even omissions) its supplier made in the course of its 
business. A defendant is then held liable not for its own acts, but for occasioning the 
acts of its supplier. Similar to liability for omissions, the general rule is that one cannot 
be held liable for the acts or omissions of a third party. Nonetheless, certain exceptions 
are made. Lunney and Oliphant state that these exceptions are “broadly similar to those 
where there is liability for a pure omission”.160 Proximity of some kind is required, and a 
duty of care may be assumed if there is control over the (acts of a) third person, or if one 
is under an obligation to safeguard a dangerous thing, et cetera. 

The above-mentioned case of Home Office v. Dorset Yacht illustrates the various 
considerations entertained by the Law Lords to come to conclusions about an existence 

158 [2006] UKHL 33.
159 2010, p. 480.
160 2010, p. 486.
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of a duty of care. Again, requirements of proximity and the foreseeability or probability 
of damage are interrelated. If a party is held not to be liable, that may be the case 
because the risk may not have been foreseeable, or because the requirement of sufficient 
proximity has not been met.161 

In the case of Home Office v. Dorset Yacht, a duty of care was assumed on the basis 
of the relationship between the officers and the trainees who caused the damage. A 
similar criterion was used by the Court of Appeal in K v. Secretary of State for the Home 
Department; a case that concerned the liability of the Home Office for the rape of K 
by a foreign citizen with a criminal record who had been detained and later released 
by the Home Office.162 The Court of Appeal held that no duty of care existed; the mere 
knowledge that the perpetrator posed a grave risk of harm to the public at large was 
insufficient to create the necessary proximity. 

The mere knowledge of a danger does not impose upon one the duty to prevent all 
damages caused by that danger. McIvor, too, argues that there must be a very strong 
relationship of control between the defendant held responsible and the third party 
causing the damage in order for there to be a duty of care. Moreover, she argues that the 
class of potential victims must have been narrowly defined and that the harm must have 
been highly foreseeable.163 

Most of the cases that deal with liability in respect of acts for a third person concern 
the liability of a state organ, for instance for failure to control a criminal or psychiatric 
patient. Other examples concern the liability of landowners in respect of harm caused to 
neighbors by trespassers on the land of the defendant. To date, there have not been any 
cases that concern liability for a failure to control a contract partner or similar.

7.3.3.2.2 Duty of care in respect of CSR violations

In the past, there have been a few – but not many – attempts to hold companies liable 
for human rights violations, predominantly in respect of the liability of MNCs for acts of 
their subsidiaries. Although this research is concerned with CSR violations in the supply 
chains of companies, some of the courts’ considerations in similar human rights cases 
may provide illuminating insights. 

161 In this case, Lord Reid believed that “the ground of liability is not responsibility for the acts of the 
escaping trainees; it is liability for damage caused by the carelessness of these officers in the knowledge 
that their carelessness would probably result in the trainees causing damage of this kind”. In other 
words, approaching the matter from a perspective of foreseeability and probability, while Lord Pearson 
questioned whether sufficient proximity existed for a duty to come into existence and limit the scope of 
the liability of the defendant. Both nonetheless came to the same result: the Home Office was under a 
duty of care. See also Stapleton, in Cane and Stapleton, 2002, p. 75. Lunney and Oliphant state that “the 
modern approach is to limit the scope of any duty of care by reference to proximity and policy factors”, 
p. 490.

162 [2002] EWCA Civ 775.
163 McIvor 2006, p. 19.
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A key element in establishing the liability of a parent company for the human rights 
violations caused by its subsidiary is the responsibility assumed by that parent company. 
An example of such reasoning is found in the case of Connelly v. RTZ Corporation Plc.164 
RTZ had allegedly devised the health and safety policy used by its Namibian subsidiary 
and had its employees implement this policy. The employees of the subsidiary then 
developed throat cancer as a result of contact with uranium. RTZ attempted to strike 
out the case, which failed. Lord Wright held that 

“it seems to me that […] [RTZ] had taken into its own hands the responsibility for 
devising an appropriate policy for health and safety to be operated at the Rossing 
mine”.165 

He then went on to state that either RTZ or one of the English subsidiaries implemented 
that policy and if such an allegation is true, it would impose a duty of care upon RTZ. 
Moreover, he stated that if an employer would hand over the design and implementation 
of all safety precautions to an independent contractor, that would lead to a duty of care 
for the independent contractor, as well as possibly such a duty for the formal employer.

In Chandler v. Cape Plc, the court came to similar conclusions.166 It held that whether 
a court would or would not establish a duty of care for the MNC in respect of its 
subsidiaries, would depend on the question whether a parent company factually did 
anything that amounted to taking on a duty vis-à-vis the employees of its subsidiaries. 
In this case, Mr Chandler had been exposed to asbestos within the course of his 
employment. His employer was a subsidiary of Cape Plc, which subsidiary had been 
dissolved by the time his asbestosis had developed. The court ruled that not just the 
subsidiary but also the parent company Cape Plc was under a direct duty of care vis-à-
vis Chandler, because it had assumed responsibility for the employees of the subsidiary. 
The Court of Appeal held that the following factors played a role in determining that a 
duty of care had been assumed:

“(1) the businesses of the parent and subsidiary are in a relevant respect the same; 
(2) the parent has, or ought to have, superior knowledge on some relevant aspect of 
health and safety in the particular industry; (3) the subsidiary’s system of work is 
unsafe as the parent company knew, or ought to have known; and (4) the parent knew 
or ought to have foreseen that the subsidiary or its employees would rely on its using 
that superior knowledge for the employees’ protection. For the purposes of (4) it is not 
necessary to show that the parent is in the practice of intervening in the health and 
safety policies of the subsidiary. The court will look at the relationship between the 
companies more widely. The court may find that element (4) is established where the 
evidence shows that the parent has a practice of intervening in the trading operations 
of the subsidiary, for example production and funding issues.”167

164 [1998] AC 854.
165 Connelly v. RTZ Corporation Plc, unreported December 1999, quoted in Meeran 2001, p. 7-8.
166 [2012] EWCA Civ 525, par. 69-70.
167 Chandler v. Cape plc [2012] EWCA Civ 525.
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Key to the establishment of a duty of care, therefore, is in the eyes of the Court of Appeal 
not just knowledge of the risk, but also similarity in terms of the businesses, and a 
reliance on the protection by the MNC against the risk in question. 

7.3.3.2.3 Duty of care of the MNC for human rights violation in the supply chain

These considerations in respect of parent-subsidiary relationships, I believe, would 
translate well to supply chain relationships. The question would thus be whether the 
MNC assumed sufficient responsibility to establish that it took on a duty of care vis-à-
vis the workers of its supplier. The simple adoption of a code of conduct would likely 
be insufficient; it will then come down to a question of fact. What exactly did the MNC 
undertake in respect of its supplier’s employees? How much did it interfere with its 
supplier’s business or with its human rights or employment policies?

The question is nonetheless whether the facts of a given supply chain contracting 
case could support such an allegation. The reasons which MNCs have for choosing 
to subcontract rather than carry out the work themselves are not only commercial 
(reduced costs) and efficiency, but also keeping the work at arm’s length. As stated in 
Chandler (a case that related to parent-subsidiary liability, too), “the parent company is 
not likely to accept responsibility towards its subsidiary’s employees in all respects but 
only for example in relation to what might be called high level advice or strategy”. The 
same would apply to supply chain cases. While MNCs might devise codes of conduct 
or other policy documents, they will not be involved in day-to-day operations. That is 
simply not feasible, for both economic and practical purposes. 

Besides interference with labor policies, Van Dam names the following other factors 
that could be relevant in the establishment of a duty of care: 

“the type of product purchased, the number of suppliers, the structure and complexity 
of the supply chain and the market position vis-à-vis its supplier. […] The further 
down the supply chain, the less influence a corporation will generally have”.168

One may nonetheless wonder whether companies are not taking a risk when they take 
a partnership approach with their suppliers and engage in relational contracting. When 
they take on more responsibility, they may also take on a greater legal risk. The question 
then is how much they can interfere before the law sees them as assuming responsibility 
in the sense that it entails a duty of care. Only the imposition or adoption of a certain 
code of conduct or contract would likely be insufficient in order to accept that the MNC 
assumed sufficient responsibility for a duty of care. 

Moreover, most suppliers do not only work for one MNC but in fact have many 
companies they work or produce for. Even if the supplier would work solely for the 
MNC, it could be argued that the MNC was not in any position to control the behavior 
of its supplier. 

168 Van Dam 2011, p. 252.
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It all depends on the situation at hand, therefore, whether an MNC is under a duty of 
care in respect of workers in the supply chain. 

Stapleton has argued that there are so-called trump cards which prevent the establishment 
of a duty of care in all cases. One such trump card is that in which the claimant is a 
stranger to the defendant.169 She argues that this holds true not only in respect of liability 
for acts, but even more strongly in respect of liability for omissions. 

Then, it would need to be established that the class of victims is narrowly defined. In the 
case of the factory collapse in Dakar, Bangladesh, this would be comparatively easy to 
assume, but in the case of other, more “diffuse” types of damages, such as – for instance – 
environmental damage, such a claim would be much more difficult. 

7.3.3.3 Breach of duty

The primary issue in any case concerning an MNC’s liability for negligence will be in 
establishing that it was under a duty of care vis-à-vis those harmed by CSR violations 
in the supply chain. Most of the attention has therefore been devoted to that issue. 
Assuming it is nonetheless possible to establish such a duty of care, the next step is in 
deciding whether this duty has been breached. Although the courts will have difficulty 
even reaching this second step, it will nonetheless be discussed in some detail, especially 
since the instruments used by MNCs can play an important role in this step as well. 

A test for a breach of the duty of care amounts to two elements. First, it must be 
established what the standard of care amounts to. The standard of care is that of 
a reasonable man. It is a question of law, in which the statutes and common law are 
combined and interpreted, and it is for the judge to determine. Next, it must be proven 
that the behavior in fact fell below the standard of care. This is a question of fact. In 
establishing the standard of care, the element of foreseeability plays a role. Was there a 
reasonable probability that the damage would occur?

Codes of conduct and standard industry practices may play a role in establishing what 
the standard of care amounts to, although the English courts have not been unanimous 
in their judgments. In Buck & Ors v. Nottinghamshire Healthcare NHS Trust, the Court of 
Appeal took into account NHS regulations in respect of security practices for dangerous 
patients in assessing how a hospital should have handled the patient in question.170 In a 
professional negligence case, on the other hand, it was held that a breach of a professional 
code of conduct did not constitute negligence because the code was not mandatory.171

Van Dam states that 

169 Stapleton, in Cane & Stapleton 1998, p. 74.
170 [2006] EWCA Civ 1576.
171 Johnson v. Bingley [1997]1995 WL 1081854.
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“although a corporation is not bound by self-regulation as such,172 codes of conduct 
can reveal what can be considered to be proper corporate behavior in a certain industry 
and this has an impact on the way the standard of care in tort law is shaped”.173 

In that sense, codes of conduct can establish what the best practices are that companies 
are to aspire to. If a company does not have a code of conduct at all, or has one that is 
too elementary, or has a code of conduct that it preaches but does not practice, this may 
aid in proving that the company’s behavior falls below the standard of care that may be 
expected. 

A company may also use its own code of conduct or policy to defend itself. A defendant 
may argue that its way of operating was in line with the common or even the best 
practice in his field of work, and that injury nonetheless could not have been avoided. 
On the other hand, in the case of Bank of Montreal v. Dominion Guarantee etc Co. Ltd, 
the court held that neglect of duty does not cease by simple repetition to be neglect of 
duty. In other words: if everybody else is doing it too, that does not mean you are not in 
breach of your duty of care. 

The standard prevalent in the circumstances of the time is the relevant standard. As a 
consequence, the “best practices” of an industry will likely play a role. These may be 
demonstrated by the accepted use of codes of conduct for a certain industry.

Moreover, as pointed out by Van Dam, the relevant standard is not whether a company 
knew of a risk, but whether it could reasonably have known of a risk.174 As a result, it 
is necessary for a company to carry out a risk assessment that includes human rights 
risks as well as other risks (such as, for instance, safety risks). A company must therefore 
carry out due diligence and the higher the risk of violations, the greater the amount of 
research that it must carry out into the possible risks.175 

In estimating risks, it has been said that the cost of running a risk must be outweighed 
by the cost of avoiding a certain risk.176 On the one hand, the likelihood and severity of 
possible injury and damages is taken into account; on the other hand, the ease of taking 
precautions and the purpose of the defendant and its importance to society (such as in 
the case of emergency and rescue services). 

Especially the practicability of taking precautions against the risk will be important in 
the case of CSR violations in the supply chain. After all, it will be incredibly difficult – if 
not impossible – to absolutely and completely prevent the possibility that injuries occur 
further down in the supply chain. 

172 Although this can be disputed, based on the findings in Chapters 5 and 6.
173 Van Dam 2011, p. 241.
174 Van Dam, Speech at the launch of the ICJ report, 28 October 2008.
175 Van Dam 2011, p. 244. 
176 This systematic approach was proposed in the American courts in 1947 by Learned Hand; although it 

has not systematically been applied in the English courts, it is frequently evidenced in the reasoning of 
English judges.
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7.3.3.4 Causation

A final element which is required in order for an action for damages on the basis of 
the tort of negligence to succeed is that of causation. Again, of primary concern in 
establishing liability for CSR violations in supply chains will be the establishment of 
a duty of care in respect of the party harmed; of secondary concern and importance is 
the establishment of a breach of such a duty. Only if both requirements have been met 
will a court reach this final element; that will not readily be the case and, as a result, this 
requirement will be discussed in less depth than the previous two. 

In order to establish causation in English law, the test is the same as in Californian law: 
the “but for” test. Would the damages have occurred if it had been but for the act of the 
defendant? 

Foreseeability lies at the heart of the English test for (legal) causation. The biggest 
limitation in terms of the recovery of damages and causation came with the case of The 
Wagon Mound (No. 1).177 In this case, the court established that a defendant would not 
be held liable for the kind of damage which he could not reasonably have foreseen. If 
damage is so remote that it could not have been foreseen, his liability should be limited 
proportionately. If the type of damage could have been foreseen, English law does not 
require that the precise sequence of events that caused the damage could have been 
foreseen.178

When the act of negligence is based on a failure to act rather than on an act itself, 
establishing causation may be complex. Hart and Honoré elaborate upon the relationship 
between omissions and causation,179 and note that “at least in England, […] there is no 
special difficulty about omissions. […] [N]o rational distinction can be drawn between 
the causal status of acts and omissions”. As a result, the same tests for causation apply to 
both acts and omissions. 

In establishing the liability of an MNC for a breach of the duty of care that resulted in 
damages in the supply chain, it is likely that a claim would be based on the MNC’s failure 
to oversee the implementation of its code of conduct, for instance. Once it has been 
established that the duty of care of the MNC extended to such oversight and that it failed 
to meet its duty, it must then be proven that the lack of oversight caused the damage 
(i.e., workers were forced to work, were employed despite being underage, et cetera). 
Especially in cases where the MNC is not the sole company that a supplier produces for, 
it will not be easy to establish such causation. The claimant will then have to prove that 
if the MNC would have supervised in accordance with the code of conduct, the damages 
would not have occurred. Against a backdrop of double bookkeeping and limitations in 
factory audits, such causation will likely be difficult to establish. 

177 [1961] AC 388. See also Markesinis, Johnston & Deakin 2012, p.  247-252, for an elaboration on 
foreseeability and causation and types of damages.

178 See inter alia Hughes v. Lord Advocate [1963] AC 837.
179 Hart & Honoré 1985, p. 138-139.
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7.3.3.5 Conclusion

In the previous sections, I have set out what will be required in order for an English 
court to establish that an MNC is under a duty of care in respect of those that may be 
harmed by labor rights violations in the supply chain. The test applied by the English 
courts is that of Caparo: there must be proximity, it must be fair, just and reasonable to 
establish a duty of care and the damages must have been foreseeable. If the damages 
result from the act of a third party, or an omission, the general assumption is that one 
does not owe a duty of care unless it is a special situation. Only then is the requirement 
of proximity met. 

In the case of CSR contracting in the supply chain, such sufficient proximity may 
occur if the MNC has taken upon itself a clear duty on the basis of the contract or if 
it has assumed the duties that its supplier would otherwise be under. The instruments 
a company uses also play a role in the establishment of a breach of contract. These 
instruments may be used as proof that a company did not meet its duty of care or 
that the care it used was less than could have been expected from it, based on what a 
reasonable man might expect.

Furthermore, courts take into account the probability of the risk occurring. Human 
rights due diligence is of importance in establishing this probability. Finally, the 
precautions that could have been used to prevent the risk (e.g., audits carried out by a 
MNC) are to be balanced against the possibility of the risk occurring. 

As a final element in establishing liability for negligence, causation is required. Causation 
in the case of omissions may be difficult to prove, especially in the case that a supplier 
works for multiple MNCs and the negligence lies in a company’s failure to audit and 
monitor its suppliers. In conclusion, the road to the MNC’s liability for negligence is 
not an easy one; both legal and practical issues will likely prevent the establishment of 
such liability.

7.3.4 Misleading advertising

Similar to the law in the Netherlands, it is imaginable that an English multinational 
is held liable by consumers or fellow traders if, in the course of its commercial 
communications, it advertises that it meets certain CSR guidelines while it does not live 
up to those promises. 

As has been set out, the law in this area is harmonized to a large extent. European 
Directive 2005/29 on Unfair Commercial Practices (the “UCP Directive”), which 
prohibits unfair business-to-consumer (“B2C”) commercial practices is a directive of 
maximum harmonization. The law in this area is therefore by and large the same in both 
the Netherlands and in England. Below, I will only set out the most important points 
from the UCP Directive, as well as specific aspects that relate to English law. 
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Secondly, Directive 2006/114 on Misleading and Comparative Advertising (the “MCA 
Directive”) is a directive providing for minimum harmonization in respect of misleading 
advertising in respect of another person “acting in the course of one’s business”, I.e. in 
respect of competitors or (professional) customers of the company claimed against. The 
law derived from this Directive therefore varies from one EU member state to the other. 

In 2014, an important amendment was made, enabling consumers to obtain redress 
without the aid of the Office of Fair Trading. This amendment will be described in 
section 7.3.4.3.

7.3.4.1 Consumer protection against unfair commercial practices

As indicated, because the UCP Directive is a maximum harmonization directive, 
the rules are the same in both the Netherlands and in England. I will therefore limit 
myself to a very brief summary of those rules and a reference to section 7.2.4.2 for a 
more extensive discussion of the subject. In English law, the UCP Directive has been 
implemented as the Consumer Protection from Unfair Trading Regulations (“CPR”).180 

As with the UCP Directive, the CPR applies to B2C relationships and prohibits the 
unfair treatment of consumers. Commercial practices are unfair if they are contrary 
to the requirements of professional diligence and they materially distort or are likely to 
materially distort the average consumer’s economic behavior, by causing the consumer 
to take a decision he would not otherwise have taken. 

The same restrictions for the application of these rules to the types of cases studied here 
as noted in section 7.2.4.2.1 hold in England as well: many of the companies studied for 
this research do not fall within the scope of the CPR because their commercial practices 
are not geared toward consumers. As of October 2014, a consumer “means an individual 
acting for purposes that are wholly or mainly outside that individual’s business”. 

Moreover, since the commercial practices must be “directly connected” with the 
promotion, sale or supply of a product, they exclude commercial communications 
vis-à-vis investors. The same questions remain with regard to under which circumstances 
such communications (under which header CSR information is frequently published) 
will fall within the scope of the CPR. 

The CPR provides that commercial practices may be unfair either because they make 
untruthful “firm and verifiable” claims in codes of conduct, or because they create 
confusion with competitors’ products, or because they are unfair in general. As with the 
UCP Directive, the CPR includes “black lists” of commercial practices which are unfair 
under all circumstances.

180 See Consumer Protection from Unfair Trading, Guidance on the UK Regulations (May 2008) 
implementing the Unfair Commercial Practices Directive, published by the Office of Fair Trading, 
UK Department for Business Enterprise and Regulatory Reform, made available at: www.gov.uk/
government/uploads/system/uploads/attachment_ data /file/284442/oft1008.pdf.



Liability of the multinational in the supply chain and CSR instruments

195

1

7

9

Most relevant for the subject matter of this research are, again, the category of trade 
practices that are misleading in the sense of Article 5 CPR because they contain false 
information, for instance in respect of the main characteristics of the product (Article 
5(4)(b) CPR), including the method and date of its manufacture (Article 5(5)(i) CPR). 
It is then required that it is “likely to deceive the average consumer” and it causes him to 
take a transactional decision that he would not have taken otherwise. Again, if an MNC 
were to make claims about the method of production, the “ethical character” of the 
product or production methods, and those claims would be factually inaccurate, they 
may fall within the scope of this regulation. 

A second relevant category of unfair trade practices that are prohibited outright is that 
of Article 5(3)(b)(ii); that in which a trader in its commercial practices claims to be a 
signatory to a code of conduct when that trader is, in fact, not. Again, the commitments 
in that code must be firm and verifiable and not aspirational. That requirement will in 
practice be a restriction on the claims that can be made under the CPR. 

7.3.4.2 Business Protection from Misleading Marketing

If it is not a consumer but a business that wants to address misleading advertising, it will 
not be able to do so under the UCP Directive or CPR. Instead, in England, the business 
may make use of the Business Protection from Misleading Marketing Regulations 
2008 (“BPR”), which incorporated Directive 2006/114 on Misleading Marketing and 
Comparative Advertising (the “MCA Directive”). As indicated in section 7.2.4.3, since 
this is a minimum harmonization directive in respect of misleading advertising in B2B 
relationships, there will be some variation among the EU member states in the way in 
which the MCA Directive has been implemented. 

The BPR is focused on both business customers and on competitors. It provides that 
misleading advertising in respect of business is prohibited. Article 3 provides that 
advertising is qualified as “misleading” if it “deceives or is likely to deceive the traders 
to whom it is addressed or whom it reaches” and it “is likely to affect their economic 
behavior” or if, for those reasons, “it injures or is likely to injure a competitor”. 

In determining the misleadingness, all features should be taken into account, 
including its characteristics (Article 3(3)(a) BPR), which include its method and date 
of manufacture (Article 3(4)(e) BPR) and its geographical and commercial origin 
(Article 3(4)(k) BPR). As a result, if a product has been advertised as having been made 
in an “ethical” or “sustainable” manner, the business may claim that these claims as 
to its method of manufacture are misleading. Moreover, Article 4 BPR provides that 
comparative advertising that is misleading is also prohibited. If a company were to claim 
that it is “the only company that is sustainable” in manner X, Y or Z and such a claim 
were misleading, such comparative advertising would then be prohibited under the 
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BPR. Note that there is no equivalent to the CPR prohibition to make use of a code of 
conduct that is untruthful.181 

7.3.4.3 Enforcement of the CPR and BPR

Until 31 March 2014, the CPR and BPR did not provide consumers and businesses 
with the possibility to legal action to claim damages. Recently, the CPR and BPR were 
amended in order to create a legal right for redress for both consumers and businesses.182 
As noted by Ryder et al., “the primary focus for enforcement authorities in this area [was] 
on criminal law enforcement”.183 Consumers and businesses alike now have the right to 
unwind a contract, or claim damages, if they have entered into a contract after 1 October 
2014. Additionally, criminal offences of the CPR and BPR may still be prosecuted by the 
Competition and Markets Authority, trading standards services .184 

CPR
Following much (inter)national criticism, the CPR was amended in 2014 to include a 
right for redress for consumers. Articles 27A and further of the CPR now provide that if 
a consumer entered into a contract with a trader for the sale or supply of a product, and 
the trader engaged in a misleading or aggressive practice, the consumer is entitled to 
unwind the contract within 90 days following Articles 27E and 27F. Moreover, following 
Article 27I, the consumer is entitled to a discount if not all payments following the 
contract have been made and the consumer has not exercised his right to unwind. 

Finally, and more importantly, under Article 27J the consumer has the right to damages 
if he:

“(a)  has incurred financial loss which the consumer would not have incurred if the 
prohibited practice in question had not taken place, or

 (b)  has suffered alarm, distress or physical inconvenience or discomfort which the 
consumer would not have suffered if the prohibited practice in question had not 
taken place.”

These rights to redress may be brought as a claim in civil proceedings. 

Moreover, in England the Competition and Markets Authority and trading standards 
services may prosecute those who breach certain sections of the CPR.185 Officers of 
corporate bodies may also be held criminally liable if the offense is attributable to them. 
If the prosecution leads to a conviction on indictment, the maximum penalty is two 
years’ imprisonment or an equivalent fine. 

181 The only prohibition in respect of codes of conduct is provided for by Article 5, which provides that 
“a code owner shall not promote in a code of conduct – (a) advertising which is misleading under 
regulation 3; or (b) comparative advertising which is not permitted under regulation 4.”

182 See The Consumer Protection (Amendment) Regulations 2014. 
183 Ryder et al. 2012, p. 338.
184 Previously, this role was fulfilled by the Office of Fair Trading (“OFT”), which ceased to exist on 1 April 

2014. 
185 See Consumer Protection from Unfair Trading, supra, p. 60.
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The company prosecuted may rely on the defense of due diligence. Section 17 CPR 
provides as follows: 

“(1)  In any proceedings against a person for an offence under regulation 9,186 10187 11188 
or 12189 it is a defence for that person to prove—

 (a) that the commission of the offence was due to—
  (i) a mistake;
  (ii) reliance on information supplied to him by another person;
  (iii) the act or default of another person;
  (iv) an accident; or
  (v) another cause beyond his control; and
 (b)  that he took all reasonable precautions and exercised all due diligence to avoid the 

commission of such an offence by himself or any person under his control.”

In cases similar to the Tony’s Chocolonely case described in section 7.2.4.4, the trader 
would therefore perhaps be able to defend himself if he would be faced with criminal 
charges, if he can prove that he relied on information provided by his suppliers and 
he took “all reasonable precautions and exercised all due diligence” to avoid the 
misleadingness of his advertising in question.

BPR
In respect of the BPR, even fewer authorities may decide to take legal action: only a few 
enforcement authorities (in England, only Competition and Markets Authority and the 
trading standards services) may enforce the BPR.

As with the CPR, the Competition and Markets Authority and trading standards 
services may take civil legal action and request an injunction in respect of a certain 
offense.190 An injunction is only sought after consultation with the trader in an attempt 
to ensure compliance. 

If an individual business wants the OFT to initiate proceedings against another business, 
it needs to file a complaint with its trading standards services, which can investigate that 
claim. 

Alternatively, the aforementioned authorities may also decide to criminally prosecute 
under part 3 of the BPR. Such action could lead to an unlimited fine and/or imprisonment 
for up to two years on conviction on indictment. 

186 Misleading practices.
187 Misleading omissions.
188 Aggressive practices.
189 Listed in paragraphs 1 to 10, 12 to 27 and 29 to 31 of Schedule 1, including claiming to be a signatory to 

a code of conduct when the trader is not.
190 Note that an injunction is the only legal action that may be taken in respect of comparative advertising 

not meeting the relevant requirements and the promotion of misleading advertising by a code owner; 
no criminal legal action may be taken in such cases.
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Note that the BPR was not amended in the 2014 Consumer Protection (Amendment) 
Regulations; there are no similar individual rights for redress for fellow traders. 

Case law
In England there is unfortunately no case law in which criminal or civil enforcement 
was decided upon by a court for cases that relate to CSR or sustainability claims. The 
Consumer Protection (Amendment) Regulations 2014 are as yet too new to provide for 
any case law. Below, I will therefore look at a number of non-legal decisions that relate 
to the misleading character of such advertising claims. 

7.3.4.4 Non-legal measures: the Advertising Standards Authority and CSR claims

Under the CPR and the BPR, although individuals may now also take legal action, an 
important role in enforcement of the BPR and CPR is still played by the Competition and 
Markets Authority and trading standards services. It is important to take a quick look at 
the alternative course of action available to these individuals: by filing a complaint with 
the Advertising Standards Authority (“ASA”). 

The ASA is a self-regulatory body governed by two codes: the UK Code for Non-
broadcast Advertising, Sales Promotion and Direct Marketing and the UK Code for 
Broadcast Advertising, although the ASA notes that it takes the CPR into account 
as well.191 The ASA may impose many different kinds of sanctions but none involve 
damages being awarded to the claimant. For instance, they may order that a non-
broadcasted advertisement is withdrawn or amended and in case of recurring violations 
of broadcasting rules, it is possible that the ASA refers the case to the trading standards 
services which may then impose a fine. Most important in practice will be the bad 
publicity companies face following an ASA complaint, as noted by the ASA itself.192

The only examples of claims concerning sustainability and misleading advertising are 
provided for by the ASA. 

Sustainability
In August 2014, the ASA ruled on a national press advertisement by Peabody Energy. 
The (wordy) advertisement featured the following text:

“Let’s Brighten the Many Faces of Global Energy Poverty ... That’s why Peabody 
Energy is working to build awareness and support to end energy poverty, increase 
access to low-cost electricity and improve emissions using today’s advanced clean coal 
technologies ... Campaign powered by Peabody Energy.” (emphasis added)

The World Wide Fund filed a claim with the ASA, claiming, inter alia, that the term 
“clean coal” was misleading and implied that the advertiser’s impact on the environment 

191 See the website of the Committee of Advertising Practice, www.cap.org.uk/Advertising-Codes/Non-
broadcast- HTML/Section-3-Misleading-advertising.aspx.

192 See the website of the Committee of Advertising Practice, www.cap.org.uk/About-CAP/Our-role.aspx.
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was less damaging than was actually the case. Peabody Energy in response provided 
numbers on reduced emissions related to coal energy, and stated that “the ad stated 
“That’s why Peabody Energy is working to ... improve emissions using today’s advanced 
clean coal technologies” and that it was therefore clear that “clean coal” would be used 
to improve emissions, not eliminate them.”

The ASA held, inter alia, that “without further information, and particularly when 
followed by another reference to “clean, modern energy”, consumers were likely to 
interpret the word “clean” as an absolute claim meaning that “clean coal” processes did 
not produce CO2 or other emissions.”193 It held that the advertisement was misleading. 
Note that the only sanction imposed by the ASA was that the advertisement could not 
appear again in its current form. 

Similarly, in 2007 the ASA ruled that Shell’s claim “We use emissions to grow flowers” 
was misleading, because in effect only 0.325% of Shell’s emissions were used to grow 
flowers.194 In 2013, the ASA held that the term “sustainable” with reference to palm 
oil was misleading and should be avoided by the Malaysia Palm Oil Council in its 
advertisements; the ASA stated that “there remained concerns about the indirect 
effects of biofuels and MPOC could not substantiate that palm oil could be wholly 
sustainable”.195

7.3.4.5 Conclusions on misleading advertising 

Although unfair commercial practice regulations have harmonized legislation 
throughout the EU member states, the options for individuals wishing to take legal 
action against a company making false corporate social responsibility claims vary from 
state to state. 

In England, the Competition and Markets Authority and trading standards services may 
take legal action against a company acting in breach of the MCA directive and the UCP 
directive. In addition, individual consumers may now take civil action in order to obtain 
redress if they have been affected by unfair trading practices. How this amendment 
will play out remains to be seen. Alternatively, they may complain to the Advertising 
Standards Agency. However, as past adjudications have shown, these rulings amount to 
bad publicity for the companies complained against but the direct financial impact of a 
ruling remains small. The adjudications that dealt with claims on ethical or sustainable 
behavior did not include other sanctions than not allowing the advertisement to appear 
again in their current forms, and warnings that companies must not make those claims 
if they could not be verified and substantiated. 

193 ASA Adjudication on Peabody Energy Corporation, 20 August 2014, www.asa.org.uk/Rulings/
Adjudications /2014/8/Peabody-Energy-Corporation/SHP_ADJ_266168.aspx.

194 www.nbcnews.com/id/21659526/ns/business-world_business/t/uk-bans-shell-ad-refinery-sprouting- 
flowers/.

195 ASA Adjudication on Malaysia Palm Oil Council, 9 September 2009, www.asa.org.uk/Rulings/
Adjudications /2009/9/Malaysia-Palm-Oil-Council/TF_ADJ_46897.aspx.
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7.3.5 Conclusion

In England, as in the Netherlands and in the state of California, there are as yet no 
clear legal rules in respect of the obligations that MNCs are under in respect of their 
international supply chains. There have been very limited attempts to hold MNCs liable 
for CSR violations under English law, and any attempts that have been made have failed. 

Claims based on a breach of contract in respect of a third party are generally problematic 
not just because they require a certain level of clarity in the way they are formulated, 
but also because they require that an obligation rests not on the supplier but rather on 
the MNC itself. Although no case law has been decided on this topic in England, these 
issues have been insurmountable in other jurisdictions such as California (see sections 
7.4.2 and 7.4.3). 

Negligence claims have also proven problematic to this day. Courts are very reluctant 
to establish that the MNC has a duty of care in respect of claimants that are quite a 
distance removed from the MNC, as has been demonstrated in section 7.3.3. The test for 
proximity as developed in Caparo will not be easily met if the MNC has not taken a clear 
legal duty upon itself and causation and the probability of risk could further dampen the 
prospects for victims of CSR violations to hold the MNC liable. 

Finally, although the rules on misleading advertising are such that the misleading 
CSR statements of a company might fall within their scope, English law on misleading 
advertising does not provide for the possibility to hold the MNC liable on that basis. 
Instead, it provides that public officials should take (predominantly criminal) legal 
action. 

In England, too, therefore, the road towards the liability of the MNC is characterized 
by many obstacles and, barring clear obligations for the MNC, it will be very difficult to 
hold an MNC liable if English law applies. 

7.4 California

7.4.1 Introduction

Out of the three jurisdictions studied within the framework of this research, California 
has provided the most case law in respect of corporate human rights violations. That 
makes Californian law of particular interest. 

In this section, three courses of action for holding the MNC liable for CSR violations 
in its supply chain will be described. First of all, an action by a third party beneficiary 
on the basis of a breach of contract; secondly, an action on the basis of negligence and, 
finally, an action on the basis of liability for false advertising. The first two courses of 
action enable those injured by CSR violations to file suit directly against an MNC. The 
latter option – that of liability for false advertising – would offer a “long way around”. In 
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such a case, one who has suffered damages as a result of the false advertising would file 
suit, rather than a victim holding the multinational liable for human rights violations.

7.4.1.1 Alternative options

RICO Act
Alternative legal grounds are of course imaginable for holding MNCs liable for CSR 
violations in the supply chain. Those include an action on the basis of the Racketeer 
Influenced and Corrupt Organizations Act (the “RICO Act”).196 The RICO Act is a 
piece of federal legislation that provides for both criminal penalties and a civil course 
of action in respect of those involved in at least two acts of racketeering drawn from a 
list of 35 crimes within a ten-year period, if those crimes are connected to an enterprise 
in a way specified by the RICO Act. The list of crimes includes embezzlement, fraud, 
murder, arson and robbery, but also – and potentially more relevant – slavery. 

This option was explored, inter alia, in Does I v. The Gap, Inc.197 Maryanov argues that 
this would provide a feasible option for those wishing to sue an MNC for acts in its 
supply chain. She believes that “a contractual relationship between a retailer and a 
supplier can provide sufficient facts to state a RICO claim, that some courts may apply 
RICO claims extraterritorially if plaintiffs can demonstrate that the unlawful conduct 
meets one of two legal tests”.198 She also states that “[c]ourts have not yet considered a 
case with foreign plaintiffs alleging a RICO violation arising from a sweatshop outside 
of the United States”.199 

In my opinion, there are nonetheless quite strong impediments to a successful case on 
the basis of the RICO Act. The US courts have recently demonstrated an unwillingness 
to apply law (such as the Alien Tort Statute described in Chapter 4) extraterritorially, 
and the US Supreme Court has indicated that courts should be reluctant in assuming 
personal jurisdiction over defendants with no connection (either in person or in their 
actions) to the United States. Those procedural issues alone would likely bar a claim on 
the basis of the RICO Act. Substantive requirements may also be problematic. The facts 
would need to meet the requirements provided for by the RICO Act.200 As a result, this 
option will not be explored any further in this book. 

Unjust enrichment
Another option that has been unsuccessfully attempted for addressing CSR violations 
in the supply chain would be to hold the multinational liable on the basis of unjust 
enrichment. In Doe v. Wal-Mart Stores, Inc., it was asserted that Wal-Mart was unjustly 

196 Section 18 U.S.C. par. 1961.
197 Does I v. The Gap, Inc., no. CV-01-0031, 2002 WL 1000068, (D.N. Mar. I., 10 May 2002).
198 Maryanov 2010.
199 Maryanov 2010. See also Does I v. The Gap, Inc., no. CV-01-0031, 2002 WL 1000068, (D.N. Mar. I., 10 

May 2002).
200 Which have been explored by Maryanov 2010 and will not be explored in further depth in this research.
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enriched by profiting from suppliers of which Wal-Mart knew that they did not meet 
the labor standards that Wal-Mart had set out.

This claim failed. The District Court for the 9th District held that “the fact that one 
person benefits from another is not, by itself, sufficient to require restitution. The person 
receiving the benefit is required to make restitution only if the circumstances are such 
that, as between the two individuals, it is unjust for the person to retain it.”201 

Moreover, since there was no prior relationship between the plaintiffs and Wal-Mart, 
the theory of unjust enrichment could not be applied, it was held. Maryanov, too, admits 
that “[a]n unjust enrichment theory is perhaps the least viable of the […] causes of 
action”. I agree. As a result, an action on the basis of unjust enrichment will not be 
discussed in more depth.

Negligence per se
A final alternative would be to argue that the behavior of the MNC was negligent per 
se. This requires that the defendant did not meet the standard of conduct required 
of a reasonable person as prescribed by legislative enactment. Moreover, the plaintiff 
should prove that there was not only a violation of a statute which then proximately 
caused death, injury to a person or property, but also that the regulation was designed 
to prevent occurrences such as the one in casu, and that the injured party belonged to 
the class of persons which the statute sought to protect.202 

This, too, was attempted in Doe v. Wal-Mart Stores, Inc. Plaintiffs argued that Wal-
Mart should have complied with certain (American) labor legislation in respect of the 
employees of its suppliers. These claims were unsuccessful, but neither the court of first 
instance nor the appeals court went into much detail in setting out why the claim failed. 

It is likely that the labor legislation did not apply to Wal-Mart since it did not qualify 
as the employer of the employees in the supply chain; as a result, it would not have to 
comply with labor legislation in respect of those that did not qualify as its employees. 
Assuming it is not likely that labor legislation will apply to Californian MNCs in respect 
of the employees of their suppliers, finding another legislative enactment that could 
serve as a foundation for a claim based on negligence per se could be difficult. Although 
there are statutes which are relevant to the way in which MNCs govern their supply 
chains (such as those described in Chapter 5: the California Transparency in Supply 
Chains Act and sections of the Dodd Frank Act), it is debatable whether parties could 
successfully argue that those statutes had as a purpose to prevent the occurrence that 
caused the party’s injury and that that party belonged to the class for whose protection 
the statute was adopted. After all, the purpose of the statutes adopted in California is 
to increase transparency in respect of supply chains, rather than intervene in the affairs 
of MNCs’ foreign suppliers. Such a cause of action will therefore likely be unsuccessful.

201 Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (MANx), from First Nationwide Sav. v. Perry, 15 Cal. 
Rptr. 2d 173, 176 Cal. Ct. App. 1992. 

202 See further: Witkin 2005, Torts, par. 874-896.
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In the following sections, I will therefore limit myself to discussing those courses of 
action with a comparatively higher chance of success. I will first discuss an action on 
the basis of a breach of contract that a claimant could file if he qualifies as a third party 
beneficiary. Next, an action on the basis of the tort of negligence will be discussed. Then, 
I will discuss the possibility for an MNC to be held liable on the basis of false advertising 
by those that have “suffered injury” as a result. Finally, I will describe the recent, largely 
voluntary, initiative taken by a number of American MNCs in Bangladesh (the Alliance 
for Bangladesh Worker Safety). I will conclude that while there are various avenues that 
could be attempted by those injured to hold MNCs liable for their suppliers’ misbehavior 
under the law of California, the requirements are fairly difficult to meet and no attempts 
have so far been successful in terms of a court verdict.

7.4.2 Breach of contract in respect of a third party

In attempting to hold the MNC liable for CSR violations in the supply chain, victims of 
such violations could file suit against MNCs on the basis of a contract between those 
victims and the MNC. 

Two courses of action are imaginable. The most logical of the two would be for a person 
to claim that he is a third party beneficiary to a contract that exists between the MNC and 
his supplier. The more complicated and less attractive option of the two is for a person 
to claim to be a party to a contract that exists between himself and the MNC. Both of 
these options have been explored in Chapter 5 within the framework of contracts and 
codes of conduct. The latter is the less attractive option, due to the requirements that 
both contract and labor law impose on such a claim. A claimant would need to prove 
that the MNC, and not the supplier, is in fact his employer. In past cases, this has proven 
difficult.203 The remainder of this subchapter will therefore focus on the option of a 
claim based on a breach of contract in respect of a third party beneficiary. 

In this chapter, I will first illustrate the legal issues of such a case through the decision of 
the California District Court in Doe v. Wal-Mart Stores, Inc. This case provides a clear 
and brief overview of some of the problems frequently encountered in a case relying on 
a breach of contract in respect of a third party beneficiary. 

Then, I will set out the requirements that a claimant must meet in order to prove that he is 
a third party beneficiary to a contract that is in place between the MNC and the supplier. 
As I will demonstrate, the difficulty in such a claim will lie both in demonstrating that 
an enforceable contract is in place between the MNC and the supplier, and in proving 
that the claimant in fact qualifies as an (intended) third party beneficiary. 

Finally, in order to be able to successfully file suit against the MNC, the claimant must 
prove that it was in fact the MNC and not the supplier that breached a contractual duty 
in respect of the claimant, and that the non-fulfillment of certain human rights norms 
in fact constitutes a breach of contract. This requirement will also not be easy to meet. 

203 See, inter alia, Doe v. Wal-Mart Stores, Inc., 9th Cir., no. 08-55706, 10 July 2009; Kenny 2007. 
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If these hurdles have been cleared, a court will address the question of the remedy to 
be awarded. In an action for a breach of contract, various remedies may be claimed. In 
the case of CSR violations in respect of a third party beneficiary working in the supply 
chain, the most plausible remedy would be that of damages. The equitable remedies 
that could theoretically be claimed are not likely candidates. A claimant on the basis of 
a breach of contract in respect of a third party beneficiary will likely be a supply chain 
worker and – for instance – a rescission of the contract or performance of the contract 
will not heal the rights that have been violated with respect to him. This part of the 
chapter will therefore set out what the requirements and limitations are in respect of an 
action for damages. 

I will conclude that although a claim on the basis of a breach vis-à-vis a third party 
beneficiary may seem like a viable course of action for a claim in respect of the MNC, it 
may be difficult to prove that the terms of the COC in fact constitute sufficiently definite 
terms to constitute a legally binding agreement and, furthermore, that a contractual 
duty in respect of the claimant rather than in respect of the supplier has been breached 
by the MNC. 

7.4.2.1  Illustration: Doe v. Wal-Mart Stores, Inc.: a claim by a third party 
beneficiary to a code of conduct for breach of contract

An illustration of a claim that was brought on the basis suggested in section 7.4.1 is 
found in the Californian case of Doe v. Wal-Mart Stores, Inc., in which Wal-Mart was 
sued by workers from its suppliers’ factories in China, Bangladesh, Indonesia, Swaziland 
and Nicaragua.204 One of the legal grounds argued in this case was the existence of 
a contract between Wal-Mart and its supplier, to which the (ex-)employees – it was 
argued – were third party beneficiaries. 

The basis for this case was the 1992 code of conduct that Wal-Mart used for its foreign 
suppliers. The first claim presented by the employees rested on the theory that the 
workers who had suffered damages could act as third party beneficiaries under the 
contract between Wal-Mart and its supplier factories and recover those damages on 
the basis of a breach of contract.205 Foreign workers claimed to have suffered from poor 
working conditions that included – inter alia – excessive hours or days of work, withheld 
pay, overtime without pay, pay below the minimum wage, a denial of overtime pay, a 
failure to provide required rest periods and physical abuse. The employees of Wal-Mart’s 
foreign suppliers argued that Wal-Mart had a contractual duty to inspect its suppliers’ 
foreign factories. As a result of the breach of this contractual duty, it was claimed, the 
employees (as third party beneficiaries) were harmed. 

Much debate in the legal arena has been held around the question whether the code of 
conduct used by Wal-Mart constitutes a legal obligation in respect of the employees of 

204 Doe v. Wal-Mart Stores, Inc., 9th Cir., no. 08-55706, 9th Cir., 10 July 2009.
205 Alternative theories put forward by the employees were the proposition that Wal-Mart had acted 

negligently and that the Alien Tort Statute had been violated; these sections will be discussed in 
Chapters 4 and 7 respectively.
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Wal-Mart’s foreign suppliers.206 This was held not to be the case by both the court of first 
instance and the appeals court.

Wal-Mart’s code of conduct provided that Wal-Mart “reserve[d] the right to make 
periodic, unannounced inspections” and that “Wal-Mart will favor suppliers who meet 
such industry practices”. The question before the court was whether this amounted to an 
enforceable promise in respect of the employees concerned. 

The court held that although there was a right to inspect suppliers, there was no 
contractual duty on the part of Wal-Mart to monitor and inspect suppliers and that 
the employees did not qualify as third party beneficiaries. Because Wal-Mart did not 
promise the suppliers that it would inspect them, no such promise could flow from the 
suppliers towards their employees as third-party beneficiaries.207 A claim that employees 
were third party beneficiaries in respect of the promise that suppliers made vis-à-vis 
Wal-Mart also did not hold up, as “plaintiffs [did] not plausibly allege […] a contractual 
duty on the part of Wal-Mart that would extend to Plaintiffs”. 

It was therefore not possible for the foreign employees of Wal-Mart’s supplier to claim 
damages on the basis of a breach of a contractual duty in respect of them. In the following 
sections, I will use this case to illustrate some of the legal difficulties in actions on the 
basis of a breach of contract in respect of a third party beneficiary. 

7.4.2.2 Claimant as third party beneficiary to an enforceable contract

As described, an imaginable course of action for a victim of CSR violations would be to 
argue that he is a third party beneficiary of the contract (or code of conduct) that is in 
place between the MNC and the supplier. In order for such an action to be successful, 
the following requirements must be met. 

First and foremost, the claimant must prove that the requirements for a valid contract 
must have been met in respect of the contract or code of conduct that is in place 
between the MNC and the supplier. Those requirements have been described in detail in 
Chapter 5 but will be briefly reiterated. Following Section 1550 of the CCC, there must 
be parties capable of contracting, both consenting to a contract with a lawful object and 
there must be sufficient cause or consideration. Moreover, the contract must consist 
of enforceable terms, which must be “reasonably certain”.208 The language used must 
therefore be sufficiently definite in order for the contract to be legally binding. This latter 
requirement is generally a difficult hurdle to take, also because it may be complicated to 
distill a contractual duty out of language that is insufficiently definite or otherwise vague 
or unclear. Finally, it may be relevant whether a disclaimer is included in the instrument 
on which the claimant seeks to rely. A statement that a code of conduct is not intended 
as a legally binding instrument may complicate matters further, although – as I have 

206 Revak 2012; Kenny 2007. 
207 Doe v. Wal-Mart Stores, Inc., no. 08-55706 (9th Cir., 10 July 2009).
208 Restatement (Second) of Contracts, par. 33 (1).
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argued in Chapter 5 – such a disclaimer may not always be regarded as effective by the 
courts. 

In Chapter 6, I have argued that in most cases a contract or framework agreement 
of some kind will be in place between the MNC and its supplier. The COC or ethics 
statement on which the claimant will seek to rely will frequently be incorporated by 
reference in the contract between the MNC and the supplier. In such a case, for a third 
party beneficiary seeking to rely on a COC, the requirement that there must be a legally 
binding contract in place will be easy to meet. If the COC is not formally incorporated, 
it may be more difficult, since the claimant must then prove that the COC is legally 
binding in some shape or form.209 

Once the court has established that a contract between the supplier and the MNC 
is in place, the next step – that of verifying whether the claimant qualifies as a third 
party beneficiary – must be taken. Section 1559 CCC provides that “a contract, made 
expressly for the benefit of a third person, may be enforced by him at any time before the 
parties thereto rescind it”. The third party must be a so-called intended beneficiary; i.e., 
the third party must prove that “recognition of a right to performance in the beneficiary 
is appropriate to effectuate the intention of the parties”. By investing an enforceable right 
in the third party, Corbin states, the intention of parties must thereby be effectuated.210 
Finally, the third party must prove that on the basis of the circumstances, it is clear 
that the promisee intends for the beneficiary to have the benefit of the promised 
performance.211 Paragraph 302 of the Restatement (Second) indicates that this final 
requirement of intention for the beneficiary to be benefitted must lie not only with the 
promisor but in fact with both promisor and promisee. 

This final requirement – that the promisee intends for the beneficiary to have the benefit 
of the promised performance – is a difficult one to meet. Phillips and Lim state that “the 
buyer-supplier must have unequivocally intended that the code benefit the workers”.212 
Whether such intent is present may be deduced from the language of the code or 
contract, the circumstances surrounding the agreement’s execution or performance,213 
the parties’ situation and their apparent purpose.214

The above described case of Doe v. Wal-Mart Stores, Inc.,215 illustrated a number of the 
problems addressed above. In Doe v. Wal-Mart Stores, Inc., plaintiffs argued that Wal-

209 Either because it has become incorporated in the framework agreement through a course of dealing 
– see Chapter 5 for when this may be the case – or because the code of conduct is a legally binding 
contract in and of itself. The latter option will be more difficult to prove, as I have argued in Chapter 5.

210 Corbin & Perillo 1993, par. 44.4.
211 The alternative, namely that the third party must prove that the performance of the promise satisfies 

an obligation of the promisee to pay money to the beneficiary, is not relevant for cases of labor rights 
violations in the supply chain.

212 Phillips & Lim 2009, p. 368.
213 Restatement (Second) of Contracts Par. 302 (1981).
214 17A Am. Jur. Proof of Facts 2d, Intent of Contracting Parties to benefit Third Person par. 4 (2008).
215 First instance: Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (MANx), 2007 WL 5975664 (C.D. Cal., 

30 March 2007); Appeals court, following dismissal for failure to state a claim: Doe v. Wal-Mart Stores, 
Inc., no. CV 05-7307 AG (C.D. Cal. 2008) (no. 08-55706).
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Mart had taken on itself certain obligations on the basis of its code of conduct, that 
was incorporated in the contractual relationship with its foreign suppliers. The code of 
conduct provided that suppliers were to comply with certain rules and laws in respect 
of – inter alia – compensation, hours of labor, forced labor and child labor; to ensure 
compliance, Wal-Mart “reserve[d] the right to make periodic, unannounced inspections 
of suppliers’ factories”.216 Moreover, the Wal-Mart Standards for Suppliers provided that 
“Wal-Mart will undertake affirmative measures, such as on-site inspection of production 
facilities, to implement and monitor said standards”. 

A number of problems arose with plaintiffs’ claim to third party beneficiary breach of 
contract. The first was whether the language in the Standards would even amount to a 
contractual duty for Wal-Mart. 

Unfortunately for the employees, the Court did not sustain the claim that Wal-Mart had 
a contractual duty to inspect the factories of its suppliers. Plaintiffs claimed that Wal-
Mart in fact had made a promise to monitor and inspect rather than bargained for the 
right to do so. They argued that such a promise had been bargained for by suppliers, and 
that Wal-Mart had made such a promise “to boost its image with consumers”. 

The District Court did not agree. It held that it would “strain […] logic” to assume that 
such an obligation for Wal-Mart would have been bargained for by suppliers.217 The 
Court of Appeals, too, upheld the judgment of the District Court and held that the 
language in the standards did “not create a duty on the part of Wal-Mart to monitor 
the suppliers, and does not provide Plaintiffs a right of action against Wal-Mart as third 
party beneficiaries”.218 After all, the contract did not include any adverse consequences 
if Wal-Mart did not live up to its promise to inspect, even though the contract included 
extensive sanctions for the supplier in case of non-compliance.

Furthermore, the Court of Appeals summarily held that 

“Plaintiffs’ allegations are insufficient to support the conclusion that Wal-Mart and 
the suppliers intended for Plaintiffs to have a right of performance against Wal-Mart 
under the supply contracts. See Restatement (Second) of Contracts par. 302(1).”219 

It is therefore quite likely that even if there had been a contractual duty for Wal-Mart to 
uphold and inspect in respect of certain labor standards, the employees would not have 
met the criteria for becoming third party beneficiaries. 

216 Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (MANx), 2007 WL 5975664 (C.D. Cal., 30 March 2007).
217 Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (MANx), 2007 WL 5975664 (C.D. Cal., 30 March 2007), 

at *4. This followed the reasoning of defendants in their Appellee’s Answering Brief (in possession of the 
author), in which they stated that “California courts would be loath to recognize a breach of contract 
claim”. In Souza v. Westlands Water Dist., 135 Cal.App. 4th 879, 894 (2006) the Court rejected a variation 
on a similarly tortured breach of contract theory, stating: “We are aware of no case in which a third party 
beneficiary contract was formed when a promisee bargained for and obtained a promisor’s engagement 
to force the promisee to satisfy its own obligations to the third party.” (Appellee’s Answering Brief in 
Doe v. Wal-Mart Stores, Inc., p. 17).

218 Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (C.D. Cal. 2008) (no. 08-55706), at 8619.
219 Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (C.D. Cal. 2008) (no. 08-55706), at 8620.
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In short: the phrasing from the code of conduct did not only fail to amount to a 
contractual duty on the side of Wal-Mart, and that even if there had been a contractual 
duty for Wal-Mart, it would have been questionable whether the employees concerned 
would qualify as third party beneficiaries. Because of these obstacles, the court did not 
even need to consider the next step towards a successful claim for damages: had all the 
requirements for a breach of contract been met? 

7.4.2.3 Breach of contract

If a court holds that an enforceable contract is in place and that claimants qualify as 
third party beneficiaries, it will decide if there are any reasons a contract should not 
be enforced because the contract is voidable or void, for instance, because either party 
lacked capacity to contract, because of duress or unconscionability or because of 
misrepresentation. It is possible, but not likely, that the MNC – generally the stronger 
party in the contract between itself and the supplier – will rely upon such a defense. In 
either case, it will not be in the interest of the third party beneficiary to rely upon any 
of these defenses as it will want to see the contract enforced against it. I will therefore 
assume that no such defenses are used in the legal procedure. What requirements, then, 
must be met in order for the third party beneficiary to have a valid claim for a breach 
against the MNC?

In general, a breach of contract requires that one party has not fulfilled his promise under 
the contract without being able to provide a legal excuse for this.220 The Restatement 
(Second) of Contracts provides that “when performance of a duty under a contract is 
due any non-performance is a breach.” 

Witkin, in describing Californian law, distinguishes between an ordinary action for 
breach of contract and a breach of contract on the basis of negligence. Witkin states that 
“ordinarily, a breach is the result of an intentional act, but negligent performance may 
also constitute a breach, giving rise to alternative contract and tort actions”.221 The action 
in tort would be based on the tort of negligence, which would allow for alternative 
remedies (such as punitive damages). 

In order for there to be a breach of contract, the MNC must therefore have failed to 
perform a “material promise or covenant”.222 In case of the nonperformance of a 
condition, the counter-performance is excused but this does not give rise to an action 
for a breach of contract. Witkin argues that “the unjustified failure to perform a material 
promise or covenant” is a breach.223 If the contract has been breached in part, it will 
depend upon the circumstances. Regardless of whether the breach is total or partial, if a 
party has suffered a measurable injury, he is entitled to damages.224 

220 Williston & Lord 2013, par. 63:1.
221 Witkin 2005, Contracts, par. 847, p. 935.
222 Sterling v. Gregory (1906) 149 C. 117, 121, 85, P. 305; Los Angeles Gas & Elec. Co. v. Amalgamated Oil Co. 

(1909) 156 C. 776, 781, 106 P. 55; see also Witkin 2005, Contracts, par. 849, p. 936.
223 Witkin 2005, Contracts, par. 849, p. 936.
224 Borgonovo v. Henderson (1960) 182 C.A.2d 220, 231, 6. C.R. 236.
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It depends on the circumstances of the contract at hand whether any breach is material. 
If the breach is minor and unessential, this will be insufficient for the plaintiff to rescind 
the contract or obtain damages for a total breach. In Brown v. Grimes, the court held 
that the “importance or seriousness thereof and the probability of the injured party 
getting substantial performance” are to be taken into account.225 In the same case, it 
was held that if one aspect of the contract was materially breached, this would generally 
constitute a material breach of the whole contract. 

It should be noted that because of the types of cases that will be litigated in respect of 
CSR violations in the supply chain, the distinction between total or material breaches 
and minor breaches is not very relevant for third party beneficiaries. After all, a third 
party beneficiary will be likely to claim damages rather than obtain other remedies (as 
discussed in the section below). Only if the plaintiff is not at “substantial default” himself 
is an action for breach of contract a right course of action; the plaintiff must therefore 
have performed the contract or have an excuse for non-performance.226 Since this type 
of claim will be litigated by suppliers’ employees, it can safely be assumed that they 
carried out the work they were employed to do and were therefore not in substantial 
default themselves. Establishing a breach will therefore not be the most difficult issue 
in such a case.

Moreover, from a practical litigation perspective, even if it has been established that 
the contract provides for binding obligations between the MNC and the supplier, the 
question at the crux of any case will be whether it is possible for a claimant to point out 
a specific duty that the MNC rather than its supplier has breached and that resulted in 
the damages suffered by the claimant. 

The Wal-Mart case illustrates that this, too, may be a difficult hurdle to take. The court 
pondered on the question whether Wal-Mart was, in fact, the correct party to sue and 
whether any contractual breach was undertaken by Wal-Mart rather than by Wal-Mart’s 
suppliers; after all, the basis for the claim lie in the fact that certain labor norms and 
standards had not been complied with, whereas plaintiffs asserted that it was Wal-Mart’s 
failure to comply with its duty to inspect that had caused their injuries.

The Court held that in this case the primary promise for which the plaintiffs filed suit 
was one made by Wal-Mart’s supplier rather than by Wal-Mart, namely, to comply with 
certain labor standards. Because the Wal-Mart Standards did not contain a contractual 
duty to inspect, any damages could only be the result of a violation of labor norms 
by Wal-Mart’s suppliers rather than by Wal-Mart itself. In that case, Wal-Mart was the 
wrong party to sue. The California District Court held that “the third-party beneficiary 
can enforce such a contract against the party that made the promise (the promisor) and 
cannot enforce the contract against the party that bargained for the promise”.227 

225 Brown v. Grimes (2011) 192 Cal. App. 4th 265, 277-278.
226 Witkin 2005, Contracts, par. 848, p. 935.
227 This would only be different in those cases where the promisor assumed an obligation vis-à-vis the 

beneficiary that was previously held by the promisee; District of Columbia v. Campbell, 580 A.2d 1295, 
1302 (D.C. 1990).
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Plaintiffs cited Johnson v. Holmes Tuttle Lincoln-Mercury,228 in which the District Court 
held that “it is no objection to the maintenance of an action by a third party that a suit 
might be brought also against the one to whom the promise was made”, and claimed 
that the principle that only the promisor and not the promisee could be sued by a third 
party beneficiary was a long-discarded principle. The District Court did not follow this 
argument in support of their claim that it would also be possible to sue Wal-Mart for 
the supplier’s failure to comply with labor standards. Instead, it held that in the case 
cited by the employees, “the court merely recognized that the ability of a third party 
beneficiary to sue the promisee on a previous claim does not prevent the third party 
from alternatively suing the promisor”.229 The Court of Appeals affirmed the District 
Court’s reasoning in this respect. It held that 

“Wal-Mart was the promisee vis-à-vis the suppliers’ promises to follow the Standards, 
and Plaintiffs have not plausibly alleged a contractual duty on the part of Wal-Mart 
that would extend to Plaintiffs”.230

A breach of a contractual duty for the MNC may therefore be hard to establish. Scholars 
such as Phillips and Lim have nonetheless suggested practical examples when a breach of 
a contractual duty by an MNC may be established.231 It is possible that – although there 
has only been a right to inspect and no duty – the MNC has taken it upon itself to meet 
a certain production schedule that is in line with the supplier’s expectations and that 
allows for the supplier to meet code obligations and still meet production requirements. 
If the MNC then changes production requirements and requires an excessive workload, 
it could perhaps be argued that such a change amounts to a breach and has caused the 
supplier to fail in its commitments under the code of conduct. They argue that supplier 
executives have indicated in practice that this frequently occurs; that it is impossible 
to meet both the requirements under the COC and a production schedule. There are, 
therefore, scenarios imaginable under which a contractual duty for the MNC may be 
established of which the court then determines that it has been violated. 

Some scholars, in fact, see more possibilities for establishing a breach in respect of a 
third party beneficiary to a code of conduct in states other than the State of California. 
Maryanov suggests that, for instance, in the State of Kansas there is precedent that 
would provide for an easier establishment of a breach for a third party beneficiary. In 
Wolfgang v. Mid-America Motorsports, Inc., a race promotor had entered into a contract 
with a speedway owner.232 The contract provided that the race promotor was entitled to 
cancel any event if there were unsafe racing conditions, as a result of which the safety 
of the racing drivers could be put in peril. The Tenth Circuit established that the clause 

228 160 Cal.App.2d 290, 297, 325 P.2d 193 (1958).
229 Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (MANx), 2007 WL 5975664, at *3 (C.D. Cal., 30 March 

2007).
230 Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (C.D. Cal. 2008) (no. 08-55706), at 8620.; with 

reference to Martinez v. Socoma Cos., 521 P.2d 841, 844-845 (Cal. 1974), holding that a “donee” third 
party beneficiary may recover only against the party that undertook a promise under the contract for 
the benefit of the beneficiary.

231 Phillips & Lim 2009, p. 370-374.
232 Wolfgang v. Mid-America Motorsports, Inc., 111 F.3d 1515, 1520, 1525 (10th Cir. 1997).
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was clearly intended to ensure the safety of the drivers, and the drivers qualified as third 
party beneficiaries. The court made no distinction between intended and incidental 
beneficiaries. Maryanov argues that courts could draw parallels between the Wal-Mart 
case and comparable codes of conduct used by other MNCs, and the contract that Mid-
America Motorsports concluded with the speedway owner.233 She argues that it could 
well be possible that decisions in similar cases could be concluded differently, stating 
that “[g]iven this precedent, a court reasonably could conclude that the factory worker 
plaintiffs in Wal-Mart Stores, Inc. were intended third-party beneficiaries.”234

An interesting question in terms of breach of contract is whether contractual defenses 
provided for in a supply chain agreement can be raised by the MNC against the third 
party beneficiary. If the MNC has stipulated that it may not be held liable for damages 
as a result of – for instance – physical injuries that occur in the course of work, can it 
hold this against the employees of its supplier whose labor rights have been violated? In 
general, the promisor has the same defenses as he would have had against the promisee. 
After all, the third party takes on the same rights as the promisee has in respect of the 
contract; he then also takes on the rights which the promisor has in respect of him. That 
means that any contractual defenses can therefore be used by the promisor.

A final interesting question would be whether that would still hold true if the 
contractual defenses are based on a supply agreement that employees are unaware of. 
It would be arguable that if, such as in the Wal-Mart case, the COC could be viewed 
as an independent contractually binding instrument to which an employee is a third 
party beneficiary, the employee only takes on any defenses from that COC and not 
from parallel contracts also in place between the MNC and the supplier. In such a case, 
contractual defenses (such as limitations of liability) that the MNC may have in respect 
of its suppliers, cannot be used vis-à-vis the employee. 

7.4.2.4 Conclusion

In conclusion, a case relying on a breach of contract in respect of a third party beneficiary 
may prove problematic under Californian law. Not only will it be necessary to prove that 
the MNC that a plaintiff wishes to sue is a promisor rather than a promisee in respect of 
the human rights provisions in a COC or a contractual clause, the plaintiff must then go 
on to prove that the provision on which he seeks to rely is not voluntary in nature but in 
fact creates a legal duty. Due to a lack of the creation of a contractual duty on behalf of 
the MNC, any victims of human rights abuses are only able to sue the foreign supplier if 
it has not complied with the standards set out in a code or contract. 

In Chapter 8, I will discuss to what extent this may prove problematic in respect of the 
documentation studied within the framework of this research. 

233 Maryanov 2010, p. 434.
234 Maryanov 2010, p. 434.
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7.4.3 Liability on the basis of the tort of negligence235

It may be possible for someone injured as a result of CSR violations in the supply chain 
to initiate legal proceedings on the basis of a claim for negligence. If an individual wishes 
to file suit on the basis of negligence against the multinational, rather than against the 
supplier under whose supervision and perhaps employment the labor violations have 
occurred, he will need to find fault in the behavior of the MNC, rather than in the acts 
of the supplier.236 This entails somewhat difficult and perhaps artificial legal antics. After 
all, it will not be the acts of the MNC itself for which it is sued, but the acts further down 
its supply chain – for instance the acts of his supplier, with which it will likely only have 
a contractual relationship. The crux of any suit founded on negligence will therefore be 
finding fault on the part of the MNC, either in its behavior or in behavior that is to be 
attributed to it. It should be noted that, as with the option of a breach of contract, the 
success rate of these courses of action has been very limited so far. 

7.4.3.1 Negligence in Californian law: concept and requirements

Concept of negligence
The Restatement (Second) of Torts defines negligence as “conduct which falls below 
the standard established by law for the protection of others against unreasonable risk of 
harm”.237 The Third Restatement, moreover, states that a person acts negligently when 
“he or she does not exercise reasonable care under all circumstances”.238 As a result, 
negligence is generally defined not as a reference to the act itself but rather as a way of 
characterizing an act. 

Section 1714 of the California Civil Code provides the basis for an action for negligence 
when Californian law applies.239 It provides that “every one is responsible, not only for 
the result of his or her willful acts, but also for an injury occasioned to another by his or 
her want of ordinary care or skill in the management of his or her property or person, 
except so far as the latter has, willfully or by want of ordinary care, brought the injury 
upon himself or herself ”. In Rowland v. Christian, one of the most important cases in 
the Californian law of negligence, the California Supreme Court rephrased this section 
of the CCC as “[a]ll persons are required to use ordinary care to prevent others being 
injured as the result of their conduct.”240

235 In this section, the Restatement (Second) will refer to the Restatement (Second) of Torts.
236 In respect of the distinction between an action on the basis of breach of a contract and negligence, 

Dobbs states that “Contract law is at least formally strict liability law. Most of tort law, on the other 
hand, is at least formally fault based. [...] One is not ordinarily liable under tort law even for conduct 
that causes horrible injuries unless he is at fault in some way”; Dobbs 2000, p. 5. 

237 Par. 282. The Restatement (Second) of Torts distinguishes between negligence and recklessness; the 
latter is defined as “a risk to others which is not merely in excess of its utility, but which is out of all 
proportion thereto and is therefore recklessly disregardful of the interests of others”.

238 Par. 3.
239 Although this section does not explicitly refer to concepts of negligence or liability, the California 

Supreme Court came to the conclusion that this section is the foundation of California negligence law 
in Rowland v. Christian (1968) 79 C.2d 108, 70 C.R. 97, 443 P.2d 561.

240 (1968) 69 C.2d 108, 70 C.R. 97, 443 P.2d 561.
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Exceptions to this rule that a duty of ordinary care is required in preventing injury as 
a result of one’s acts (for instance, in cases of liability for one’s failure to act rather than 
one’s acts) can only be made either on the basis of a statutory provision, or in cases 
that are clearly supported by public conduct. The Supreme Court determined that the 
following factors were to be taken into account by courts in order for such an exception 
to the rule that a person is only liable if he lacked ordinary care in respect of risky 
activities to be warranted: “the major ones are the foreseeability of harm to the plaintiff, 
the degree of certainty that the plaintiff suffered injury, the closeness of the connection 
between the defendant’s conduct and the injury suffered, the moral blame attached to 
the defendant’s conduct, the policy of preventing future harm, the extent of the burden 
to the defendant and consequences to the community of imposing a duty to exercise care 
with resulting liability for breach, and the availability, cost, and prevalence of insurance 
for the risk involved.” Par. 3 of the Third Restatement of the Law in respect of Liability 
for Physical and Emotional Harm (the “Third Restatement”) moreover provides that 
various factors are to be taken into account in order to establish whether an act was 
negligent; those factors include “the foreseeable likelihood the conduct will result in 
harm, the foreseeable severity of any harm, and the burden of precautions to eliminate 
or reduce the risk of harm”.

The case of Cabral v. Ralphs Grocery Co. concerned such a question of public policy.241 
Claimant in this case sued defendant’s grocery company over her husband’s wrongful 
death; he had been involved in a collision with the truck of the defendant’s employee 
when he had parked on the hard shoulder of the highway for non-emergency reasons 
(to eat his dinner). The court questioned whether it would be justified to carve out an 
entire category of exceptions to the main rule. It stated:

“[A]s to foreseeability, we have explained that the court’s task in determining duty ‘is 
not to decide whether a particular plaintiff ’s injury was reasonably foreseeable in light 
of a particular defendant’s conduct, but rather to evaluate more generally whether the 
category of negligent conduct at issue is sufficiently likely to result in the kind of harm 
experienced that liability may appropriately be imposed ...’” (quoting Ballard v. Uribe 
(1986) 41 Cal.3d 564, 573, fn. 6, 224 Cal.Rptr. 664, 715 P.2d 624). 

The court held that it was not justified to make such an exception to public policy and 
to create a duty of care for such cases. It concluded that

“The general foreseeability of a collision between a vehicle leaving the freeway and one 
stopped alongside the road, and the relatively direct and close connection between 
negligent stopping and such a collision, weigh against creating a categorical exception 
to the duty of ordinary care.”

This illustrates some of the factors that the Californian courts thereby take into account 
when deciding whether to create a categorical exception to the rule of ordinary care. 

241 (2011) 51 C. 4th 764, 122 C.R.3d 313, 248 P.3d 1170. 
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All in all, negligence is thereby a manner of characterizing behavior that does not meet 
the ordinary care required of all persons if they engage in a way that poses risks to 
others. Californian law poses strict requirements for the courts to make an exception 
to this rule. 

Negligence: requirements
In short, in order for a successful action on the basis of negligence or a variation thereof, 
the following elements must be tested by a court. There must be a duty of care for the 
defendant, a breach of that duty, causation and damage.242 

First of all, it is required that the defendant was under a duty of due care.243 Two types 
of legal duty can be distinguished; the first is an “ordinary” duty of care, the second is 
“an affirmative duty where the person occupies a particular relationship to others”.244 
The former duty of care requires that a person is actively careless in respect of the 
person harmed; the latter, on the other hand, may entail liability for a “failure to act 
affirmatively to prevent harm”.245 This distinction connects to the (strict) requirements 
posed by the court in Rowland v. Christian when courts decide upon a duty of care other 
than the ordinary duty of care; in establishing that an affirmative duty of care exists, 
the Californian courts sometimes choose the argument of a “special relationship” and 
sometimes use the multi-factor test formulated in Rowland v. Christian.246 

If a duty of care (ordinary or on the basis of a special relationship) has been established, 
the next step for a court will be to determine whether this duty has been breached. This 
is a question of fact, and as a result may also be determined by a jury (in the case of a 
jury trial). 

Furthermore, there must be a legal and proximate cause between the harm suffered and 
the negligent acts. The concepts of a breach of the duty of care and a proximate cause 
of the injury frequently become entangled; it may be difficult to establish whether an 
act or omission is a breach of duty or a proximate cause of the injury. The classic case 
to illustrate this distinction is the case of Palsgraf v. Long Island Railway Co.247 In this 
case, Palsgraf stood on a railway platform. Another man carried a package of fireworks 
with him and was aided by an attendant of the defendant in boarding the train, which 

242 See for instance: Means v. Southern California Railway Corporation (1904) 144 C. 473, 478, 77 P. 1001; 
Par. 282 Restatement (Second) of Torts; Witkin 2005, Torts, par. 835; Keeton & Prosser 1984, par. 30.

243 Relevant to note is that the existence of a legal duty in respect of the class of persons to which the 
plaintiff belongs is a question of law that is to be determined by the court. The question of a breach of 
that duty, on the other hand, is a question of fact, which may also be determined by a jury. Foreseeability 
is therefore looked at from a more “fact-specific” setting. Whether a question is one of law or of fact 
has procedural implications, especially in respect of cases that are appealed in court. Courts generally 
do not consider appeals on the basis of an error of fact, and as a result, fact-finding in negligence cases 
plays an important role. See also, more extensively, Witkin 2005, Torts, par. 860-866, p. 85-95.

244 Witkin 2005, Torts, par. 835, p. 52.
245 Witkin 2005, Torts, par. 835, p. 52. See also McGetttigan v. Bay Area Rapid Transit Dist. (1997) 57 C.A. 

4th 1011, 1017, 67 C.R.2d 516. I will elaborate on this requirement of the duty of care in section 8.4.2.2.
246 Witkin 2005, Torts, par. 1044, p. 344.
247 (1928) 248 N.Y. 339, 162 N.E. 99.
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was already moving. In helping the man carrying the fireworks, the package fell on the 
ground and exploded, injuring Palsgraf, who stood far away on the platform. The court 
held that plaintiff could not recover. If the employee had been negligent in knocking 
loose the package, he could not have known that it was a dangerous package that was 
being carried by the passenger. It was the man carrying the fireworks who was in the 
wrong, and not the railway employee. The danger was therefore unforeseeable and there 
was no duty towards the plaintiff. As a result of Palsgraf v. Long Island Railway Co., 
“liability for unforeseeable consequences is avoided by limiting the scope of the duty, 
rather than by the application of restrictive rules of proximate cause”.248 

Finally, courts will examine whether the defendant will have any legal defenses against 
the claim of negligence (such as contributory negligence on the part of the plaintiff or a 
voluntarily assumed risk on the part of the plaintiff).249 

The four required elements of legal duty, breach, proximate or legal cause, and damages 
will be discussed in greater detail below.

7.4.3.2 Duty of care

The question of whether a duty of care exists in a certain situation lies at the crux of 
any case on the basis of negligence; without such a duty of care, there cannot be liability 
for negligence. In Modern Tort Law, the authors state that “the conclusion that no duty 
exists is equivalent to a rule that a defendant may not be held accountable for damages 
the defendant causes, no matter how unreasonable the defendant’s conduct.”250 It has 
been proclaimed that the concept of a duty of care in negligence is “very involved, 
complex and indeed nebulous.”251 The concept of a duty of care therefore warrants an 
examination in further depth. More importantly, as has been argued, this will be by far 
the most difficult criterion to meet in case of a claim on the basis of negligence against 
an MNC for harm caused in the supply chain. 

Nature of the duty of care
As stated in section 7.4.2.1, in the state of California the basis for an action on the basis 
of negligence is provided by section 1714 CCC. In Rowland v. Christian, the California 
Supreme Court added that this requires that everyone is required to “use ordinary care 
to prevent others being injured as the result of their conduct.”252 Witkin indicates that 
“everyone has a duty to use ordinary care in conducting activities from which harm 
might reasonably be anticipated”.253 This amounts to the ordinary duty of care which 
every individual owes if he engages in activities that may harm others. 

248 Witkin 2005, Torts, par. 837, p. 56.
249 In respect of this final element, see also par. 838 of the Restatement (Second) of Torts.
250 Lee 1988, par. 3.3. 
251 Marshall v. Burger King Corp., 222 Ill 2d 422, 305 Ill. Dec. 897, 856 N.E. 2d 1048 (2006).
252 (1968) 69 C.2d 108, 70 C.R. 97, 443 P.2d 561.
253 Witkin 2005, Torts par. 732. 
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In addition to the ordinary duty of care for each individual, it is possible that a special 
relationship may give rise to an additional duty of care. If that is the case, an individual 
may not only be liable in case of active carelessness on his part, but he may also be 
required to take preventative measures. These affirmative duties will be described in 
greater detail below. 

What factors play a role in establishing whether someone owes an ordinary duty of care? 
Two factors are important. The first is the concept of avoidance of unreasonable risk. The 
second test is whether the unreasonable risk could have been foreseen by a reasonable 
person.254 In Rodriguez v. Bethlehem Steel Corporation the court determined that, as a 
general principle, a defendant owes a duty of care to all persons who are foreseeably 
endangered by his or her conduct, with respect to all risks which make that conduct 
unreasonably dangerous.255 As a result, “the existence of a duty is often said to turn on 
the foreseeability of the risk created”.256 

Whether a certain risk was foreseeable is determined through the standard of the 
“ordinary prudent or reasonable person”.257 An inquiry is then made into the question 
“whether such event is likely enough in the setting of modern life that a reasonably 
thoughtful person would take account of it in guiding practical conduct”.258 

It should be noted that the foreseeability is abstracted from the particular facts at hand. 
In Ballard v. Uribe, the court ruled that its task “in determining duty is not to decide 
whether a particular plaintiff ’s injury was reasonably foreseeable in light of a particular 
defendant’s conduct, but rather to evaluate more generally whether the category of 
negligent conduct at issue is sufficiently likely to result in the kind of harm experienced 
that liability may appropriately be imposed on the negligent party.”259 In Laabs v. 
Southern California Edison Company, the Court furthermore ruled that foreseeability 
focuses on the “general character of the event”. 

Again, as mentioned in section 7.4.2.1, the question whether certain harm was 
foreseeable is closely tied in with the question of proximate legal cause. Both involve 
the consideration of similar circumstances.260 Moreover, both provide valid grounds for 
withholding liability. A difference between the two, as pointed out by the Restatement 
(Third), is that no duty rules are matters of law decided upon by the courts, whereas 
the scope of liability is a matter of fact (which may also be determined by a jury).261 The 
Restatement (Third) then continues to state that 

254 Crane v. Smith (1943) 23 C.2d 298; Dillon v. Legg (1968) 68 C.2d 728, 739, 69C. R. 72, 441 P.2d 912, and 
also Witkin 2005, Torts, par. 868.

255 12 Cal. 3d 382, 115 Cal. Rptr. 765, 525 P.2d 669 (1974). See also Crane v. Smith (1943) 23 C.2d 298, 
Witkin 2005, Torts, par. 868, p. 96, Keeton & Prosser 1984 p. 1601-161.

256 Lee 1988, par. 3.3.
257 Tucker v. Lombardo (1956) 47 C.2d 457, 464, 303 P.2d 1041. See also Witkin 2005, Torts par. 867, p. 95.
258 Laabs v. Southern California Edison Co., 175 Cal. App. 4th 1260, 97 Cal. Rptr. 3d 241 (4th Dist. 2009).
259 41 Cal. 3d 564, 224 Cal. Rptr. 664, 715 P.2d 624 (1986).
260 Bilyeu v. Standard Freight Lines (1960) 182 C.A.2d 536, 542, 6 C.R. 65.
261 Restatement (Third) of Torts, par. 7, comment a.
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“when liability depends on factors specific to an individual case, the appropriate rubric 
is scope of liability; […] when liability depends on factors applicable to categories of 
actors or patterns of conduct, the appropriate rubric is duty”.262 

A duty of care will vary depending on the circumstances. If the behavior concerned is 
dangerous, a higher degree of care will be required. Moreover, a statute may impose 
higher requirements on the degree of care to be exercised.263 A duty of care can be 
established on various bases, including an act of legislation, the decision of a court, or 
on the basis of a contract or the special nature of the person or act at hand. 

Duty of care and liability based on misconduct by a third person
The ordinary duty of care principle is that one can only be held liable for acts involving 
one’s own carelessness. For all other claims of negligence, Californian law requires an 
“affirmative duty where the person occupies a particular relationship to others”. As a 
result, even if one sees a child, who clearly cannot swim, in difficulties in the sea, that 
person is not required to take action to save the child from drowning. If an actor has 
not created the peril, regardless of how great the danger was or how easy it would have 
been for him to rescue the other person, lacking a special relationship, he will not be 
liable in tort.264

This connects with principles 314 and 315 of the Restatement (Second) of Torts. The 
former principle provides that 

“the fact that the actor realizes or should realize that action on his part is necessary 
for another’s aid or protection does not of itself impose upon him a duty to take such 
action”. 

The latter principle provides that an exception is made to the rule that one is not liable 
for another’s behavior if “(a) a special relation exists between the actor and the third 
party” or “(b) a special relation exists between the actor and the other which gives the 
other a right to protection”.265

Various special relationships may exist that can give rise to an affirmative duty. In 
general, such special relationships are based upon the principle that the actor that one 
attempts to hold liable either has control over a third person, land or chattels, and that 
he is under an obligation to exercise such control.266 Alternatively, it is possible that a 
special relationship arises because the actor has created a dangerous situation (either 

262 Restatement (Third) of Torts, par. 7, comment a. See also: Witkin 2005 (2013 supp.) Torts, par. 838A, p. 9.
263 Finally, the concept of res ipsa loquitur – the thing speaks for itself, even without evidence the very 

nature of the accident makes clear how it happened – may impact the burden of proof at trial.
264 See also Witkin 2005, Torts, par. 1038.
265 Again, note the connection between the concept of a “special relationship” and the multi-factor test 

applied by the court in Rowland v. Christian. Witkin indicated that courts sometimes base an affirmative 
duty on the existence of a “special relationship” and at other times upon the outcome of the multi-factor 
test of Rowland v. Christian.

266 See also Witkin 2005, Torts, par. 1049.
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innocently or tortiously) and is under an obligation to prevent harm. Finally, and most 
relevantly, it is possible that 

“the actor may have committed himself to the performance of an undertaking, 
gratuitously or under contract, and so may have assumed a duty of reasonable care for 
the protection of the other, or even of a third person.”267

In section 7.4.2, it has been established that if an MNC is to be held liable for CSR 
violations caused in its supply chain (either through an act of his supplier, or through 
a failure to act on the part of the MNC or its supplier), it is necessary that fault is to be 
found in the acts or failure to act of the MNC. Assuming that a Western MNC has not 
itself acted in its foreign supply chain – after all, it has outsourced part of its production 
process precisely because it had no desire to engage in business activities in, for instance, 
Bangladesh – a claim on the basis of “active carelessness” will be difficult. A claim on 
the basis of negligence will therefore have a higher chance of success if it is based on 
a “special relationship” between the MNC and its supplier, or between the MNC and 
the persons injured, as a result of which the MNC may be liable for a “failure to act 
affirmatively to prevent harm”. 

The following sections will discuss various legal bases for the possible establishment 
of liability for the MNC. The first is perhaps the most likely candidate for a successful 
action in tort, namely an action for negligent undertaking. Following this doctrine, it 
could be argued that the MNC had an affirmative duty to act on the basis of undertakings 
vis-à-vis the injured party. Secondly, I will discuss an action on the basis of a negligent 
retention of control over an independent contractor. Thirdly, I will briefly discuss an 
action for negligence in respect of a third party (either a beneficiary or not), an action 
that is closely tied in with section 7.4.1 in the sense that it is required that a binding 
contract exists between the MNC and its supplier. Finally, I will discuss the option of 
an action on the basis of the “ordinary” common law of negligence, a claim that – in my 
opinion – will be least likely to succeed. 

7.4.3.2.1 Negligent undertaking

The first exception that there is no affirmative duty to take action can be found in the 
doctrine of negligent undertaking. This doctrine is frequently referred to as the “Good 
Samaritan doctrine”; at its heart is the idea that there is no obligation to help a person 
in need, but if one nonetheless decides to do so, that person is under a duty to exercise 
due care in its performance. 

In Delgado v. Trax Bar and Grill, the court held that “[one] who, having no initial 
duty to do so, undertakes to provide protective services to another, will be found to 
have a duty to exercise due care in the performance of that undertaking if […] (a) the 
volunteer’s failure to exercise such care increases the risk of harm to the other person, 
or (b) the other person reasonably relies upon the volunteer’s undertaking and suffers 

267 Restatement (Second) of Torts, par. 314 (1965).
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injury as a result”.268 Lacking such due care, the actor is liable for physical harm caused. 
The Restatement (Third) offers a third option for negligent undertaking. In par. 43, it 
provides liability for those who undertake to render services to another and who know 
or should know that the services will reduce the risk of physical harm to which a third 
person is exposed not only in case of an increased risk of harm, and in case of reliance 
on the undertaking, but also if “(b) the actor has undertaken to perform a duty owed by 
the other to the third person”.269

Such a duty exists both in respect of the party that the actor seeks to protect, and in 
respect of third parties injured as a result.270 Par. 1061 of the Restatement (Third), for 
instance, provides that if one acts to reduce physical harm to which a third person is 
exposed, he is under a duty of care if the risk to which the third person exposed is 
increased beyond the harm that previously existed, or if the actor took on a duty owed 
by the other to the third person, or if the third party relies on the actor’s exercise of 
reasonable care in the undertaking.271 

As a result, it could be argued that the MNC should be held liable because it undertook to 
protect the employees of its supplier from physical harm as a result of their employment. 
But the requirements of the Good Samaritan doctrine will nonetheless be difficult to 
meet. It must first be established that the MNC undertook a service (either for a fee 
or gratuitously) to the employees of the supplier or to another person for the benefit 
of the supplier’s employees. Next, it must be demonstrated that the MNC effectively 
increased the risk as compared to the situation prior to the MNC’s undertaking, or that 
the employees or the supplier relied on the MNC in carrying out the undertaking with 
due care, or that the MNC took on a duty that previously belonged to the supplier.272 If 
these requirements are fulfilled, a duty of care is established for the MNC and it will be 
liable for the damages that proximately resulted from the MNC’s negligence. 

The above course of action was argued by plaintiffs in Doe v. Wal-Mart Stores, Inc. 
Plaintiffs argued that Wal-Mart had undertaken to provide services for the protection of 
the employees in the supply chain. It was argued that the services undertaken consisted of 
Wal-Mart’s code of conduct, in addition to which Wal-Mart had repeatedly stated in the 
media that it was working hard to combat sweatshop labor in the supply chain. Plaintiffs 

268 Delgado v. Trax Bar & Grill, 36 Cal. 4th 224, 249 (2005); see also Artiglio v. Corning, Inc., 957 P.2d 1313 
(Cal. 1998).

269 Restatement (Third) of Torts, par. 43, Duty to Third Parties Based on Undertaking to Another.
270 See par. 323, 324 and 324A of the Restatement (Second) of Torts; par. 1061 of the Restatement (Third) 

of Torts. See Paz v. State Of California, 4th 550, 93 Cal.Rptr.2d 703, 994 P.2d 975 (2000), which provides 
for liability in respect of third persons if the actor did not exercise due care in his voluntary undertaking 
and either (a) his failure to exercise reasonable care increased the risk of such harm, or (b) he has 
undertaken to perform a duty owed by the other to the third person.

271 An illustration of such a case can be found in Mukthar v. Latin American Security Service (2006) 139 
C.A. 4th 284, 288, 42 C.R.3d. In this case, a security services company was sued for negligent undertaking 
because a cashier had been injured after being struck by a customer. Despite a contract to that extent, no 
guard was posted at the door at the time of the incident. It was clear that the harm suffered by the store 
clerk was of the type that the company was hired to prevent. A triable issue of fact that remained was 
whether the assault would have occurred in the presence of a security guard.

272 Phillips & Lim 2009, p. 354.
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argued that had Wal-Mart adequately monitored its suppliers and implemented its code 
of conduct, they would not have suffered injuries. 

Moreover, it was argued that Wal-Mart had satisfied the second requirement of the 
Good Samaritan rule – that of an increase of harm – because it had repeatedly indicated 
in the media that it did not need any help in combating labor violations in the supply 
chain, thereby effectively “waiving off the ambulance”.273 

Defendants, on the other hand, asserted that on the basis of Artiglio v. Corning, Inc., 
a requirement for a successful claim for negligent undertaking would be that the 
defendant had “specifically … undertaken to perform the task that he is charged with 
having performed negligently.”274 In the Artiglio case, too, the case concerned failed 
inspections (this time of silicone breast implants); claimants asserted a duty to inspect 
and defendants argued that they had merely bargained for the right to inspect, rather 
than being under an obligation to inspect. In the case of Artiglio v. Corning, Inc., 
defendants reasoned, the court held that defendants were under no duty of care as the 
agreements did not impose a duty to perform tests.275 Applying the reasoning of the 
Artiglio case, defendants held that, as a result, Wal-Mart should not be held to have 
undertaken a specific service to the employees of its suppliers.

The District Court ruled in favor of Wal-Mart and held that Wal-Mart was not liable 
for negligent undertaking, because it did “did not undertake any obligation to protect 
Plaintiffs” (emphasis added). Since the scope of the duty of care in the case of an 
undertaking depends upon the nature of the undertaking, and in this case Wal-Mart 
had only assumed the right to inspect but no duty to inspect (see also section 7.4.1), any 
inspections performed were gratuitous and did not independently impose a duty on 
Wal-Mart to protect the employees of its suppliers.276

As a result, any claim for negligent undertaking will depend on similar circumstances 
in respect of the contract or the code of conduct as those raised in section 7.4.1: what 
kind of duty did the MNC assume in respect of its supplier and those working in the 
supplier’s company? If an undertaking is loosely and flexibly worded, it will be equally 
difficult to assume either an action for a breach of contract or an action for negligent 
undertaking. 

Phillips and Lim argue that alternative outcomes would nonetheless be imaginable in 
respect of cases that involve injury to workers in the supply chains of MNCs. They argue 
that most MNCs would not dare argue that any undertakings in COCs were not for 
the benefit of workers in their supply chains, due to the public relations risks that such 
a claim would entail.277 They nonetheless glaze over the requirement in Californian 

273 Appellant’s Opening Brief in Doe v. Wal-Mart Stores, Inc. (08-55706), p. 42-44.
274 Appellee’s Answering Brief in Doe v. Wal-Mart Stores, Inc. (08-55706), p. 32, quoting Artiglio v. Corning, 

Inc., 18 Cal. 4th 604, 614 (1998).
275 Artiglio v. Corning, Inc., 18 Cal. 4th 604, 614 (1998), at 617.
276 Doe v. Wal-Mart Stores, Inc., 572 F.3d 677, 680 (9th Cir. 2009).
277 Phillips & Lim 2009, p. 355.
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law that any such undertaking requires a similar sort of specific commitment that a 
contractual undertaking would do, and that a right does not equal a duty. This argument 
is explored in further depth in the next chapter with specific reference to the COCs 
found in practice; suffice it to say in this chapter that many MNCs (as did Wal-Mart) 
will be hesitant to include specific undertakings consisting of their own obligations that 
could be relied upon by employees. 

Moreover, Phillips and Lim believe that the subsequent requirement of increasing the 
risk of harm may be more difficult to meet.278 It could be argued that workers would 
otherwise have chosen for alternative methods of protection. Alternatively, it could 
be argued that workers relied on the implementation of the code of conduct by the 
MNC – a claim that they believe is supported by research among factory workers in 
Vietnam and that by claiming to implement their COCs, the MNC effectively “called 
off the ambulance” and did not encourage help from local NGOs and governments in 
implementing their codes.279 Finally, it could be argued that the MNC effectively took 
over a duty to the employees that was previously owed to them by the supplier. Despite 
weak local regulatory frameworks, most countries in fact do have a labor code that 
includes obligations for employers.280 As a result, they argue that “it appears a fertile 
source of buyer liability”. 

Requirements in respect of increased harm, reliance, or a duty taken over from another 
may indeed not be very difficult to establish in a claim for negligent undertaking. The 
problem, I believe, will continue to lie with the phrasing of any undertaking on the side 
of the MNC. Did the MNC in fact take on a duty in respect of the workers of its suppliers 
or did it merely bargain for a right? The wording of the COC or other instruments will 
be crucial for the success of such a claim. 

7.4.3.2.2 Negligent retention of control

Section 3353 of the California Labor Code defines an independent contractor as “a 
person who renders service in the course of an independent employment or occupation, 
under the control of a principal as to the result of the work only and not as to the 
means by which the result is accomplished.” In Green v. Soule, the court defined an 
independent contractor as 

“one who, in rendering services, exercises an independent employment or occupation 
and represents his employer only as to the results of his work, and not as to the means 
whereby it is to be accomplished. … The chief consideration which determines one to 
be an independent contractor is the fact that the employer has no right of control as to 
the mode of doing the work contracted for.”281 

278 See also the Amicus Brief of the Pacific Legal Foundation in Doe v. Wal-Mart Stores, Inc., which argued 
that plaintiffs failed to allege that Wal-Mart’s conduct exacerbated plaintiffs’ injuries. See also Revak 
2012, p. 1663-1554, for a further discussion on the element of “increased risk”.

279 Phillips & Lim 2009, p. 356-357.
280 Phillips & Lim 2009, p. 361-362.
281 Green v. Soule (1904) 145 C. 96, 99, 78 P. 337. See also Witkin 2005, Agency, par. 21, p. 60.
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The difference between the employment of an independent contractor and an employee 
is therefore that an employer has a greater degree of control over the work of its 
employees. An employer may control the details of the way the employee does his work, 
while that is not the case with an independent contractor.282 Whether one qualifies as a 
general contractor is a question of fact and the label that parties themselves provide for 
their relationship towards one another is not decisive in this determination.283

The general rule is that one who engages the services of a general contractor is not 
liable for injuries caused by him; this is logical, considering the limited degree of control 
that one has over an independent contractor.284 Nonetheless, a relatively wide range of 
exceptions to this rule exist.285 The most relevant exception to the rule for cases of CSR 
violations in the supply chain is that one owes a duty of care to the employees of one’s 
independent contractors if one retains control over aspects of the work.286 

It may be claimed that the MNC was negligent in its exercise of control over its 
independent contractor and that it should therefore be liable for the injuries caused 
to the employees of the independent contractor. Such an action would for instance be 
possible in the case of the factory collapse in Bangladesh, in which the factory used by 
independent contractors of a number of Western MNCs collapsed, causing the death 
of 1,129 workers.287 An example of a case in which the employer retained control over 
aspects of the work and was negligent in that it had breached its duty of care was found 
in the case of Hooker v. Department of Transportation. Paul Hooker worked as a crane 
operator and was killed in a crane accident. His widow sued the general contractor, the 
Department of Transportation. The court held that the mere retention of control over 
aspects of the work was insufficient for establishing liability. What was required was 
not mere retention of control, but rather that such retention of control affirmatively 
contributed to the employee’s injuries. The Court cited previous judgments in Privette288 
and Toland289 and considered as follows: 

“Because the liability of the contractor, the person primarily responsible for the 
worker’s on-the-job injuries, is limited to providing workers’ compensation coverage, 
it would be unfair to impose tort liability on the hirer of the contractor merely because 
the hirer retained the ability to exercise control over safety at the worksite.”290

In the footnote in Hooker, the Court then mentions that:

282 Toyota Motor Sales U.S.A., Inc. v. Superior Court, 220 Cal. App. 3d 864, 269 Cal. Rptr. 647 (2d Dist. 
1990).

283 S. G. Borello & Sons, Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341, 256 Cal.Rptr. 543; 
769 P.2d 399.

284 Witkin 2005, Torts, par. 1236, p. 615.
285 See Kinney v. CSB Const. (2001) 87 C.A. 4th 28, 32, 103 C.R.2d 594.
286 See Hooker v. Department of Trans. (2002) 27 C. 4th 198, 206, 115 C.R.2d 853, 38 P.3d 1081; Witkin 2005, 

Torts, par. 1236, p. 615.
287 Par. 414 of the Restatement (Second) declares the employer of an independent contractor who retains 

control of any part of the work to be liable for failure to exercise that control with reasonable care.
288 Privette v. Superior Court (1993) 5 Cal. 4th 689.
289 Toland v. Sunland Housing Group, Inc. (1998) 18 Cal. 4th 253, 257-258.
290 Hooker v. Department of Trans. (2002) 27 C. 4th 198, 206, 115 C.R.2d 853, 38 P.3d 1081, at 1089. 
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“Such affirmative contribution need not always be in the form of actively directing 
a contractor or contractor’s employee. There will be times when a hirer will be liable 
for its omissions. For example, if the hirer promises to undertake a particular safety 
measure, then the hirer’s negligent failure to do so should result in liability if such 
negligence leads to an employee injury.”291

The question whether retention affirmatively contributed to an employee’s injuries is 
one of fact.292 

In cases that concern the relationship between the MNC and the supplier, two issues 
will likely be raised in an action for negligent retention of control over an independent 
contractor. The first is that the MNC did not, in fact, retain control over the work of 
the independent contractor. The second is another question of fact, namely whether 
such retention affirmatively contributed to the employee’s injuries. This latter question 
should be read in conjunction with the principle that one is under no obligation to 
control the conduct of another.

In Doe v. Wal-Mart Stores, Inc., the first issue already proved to be an insurmountable 
hurdle. The appeals court ruled that “Wal-Mart exercised minimal or no control over 
the day-to-day work of Plaintiffs in suppliers’ foreign factories”.293 As a result, Wal-Mart 
did not owe a duty of care to the employees of its foreign supplier. This begs the question 
whether there are MNC-supplier relationships that are so inextricably intertwined with 
one another that the requirement of sufficient control over day-to-day work is met. 

Moreover, the requirement of “affirmatively contributing” to the injuries would be 
difficult to prove. The court of first instance in Doe v. Wal-Mart Stores, Inc. already 
pointed out that plaintiffs did not provide any cases in which it was the failure to control 
the independent contractor, rather than an act on the side of the general contractor, 
that formed the negligence. As a matter of fact, it was precisely Wal-Mart’s failure to 
act that constituted negligence, plaintiffs argued. Following Hooker v. Department 
of Transportation, that cannot amount to a negligent retention of control over an 
independent contractor.

Philips and Lim nonetheless suggest that it is possible that other jurisdictions will 
argue differently in cases that assert negligent retention of control over an independent 
contractor. Courts in the State of Texas, for instance, would perhaps conclude that “the 
buyers’ requirements, backed by compliance penalties, may be sufficient control” to 

291 Hooker v. Department of Trans. (2002) 27 C. 4th 198, 206, 115 C.R.2d 853, 38 P.3d 1081, fn. 3. 
292 Moreover, in a footnote to Hooker v. Department of Transportation, the court held that “if the hirer 

promises to undertake a particular safety measure, then the hirer’s negligent failure to do so should 
result in liability if such negligence leads to an employee injury”. This brings up the question whether 
such a footnote may be considered binding, and moreover, whether a clause from a code of conduct 
could provide a “particular safety issue”. Indeed, this clause was used by plaintiffs in Doe v. Wal-Mart 
Stores, Inc. in their Opening Brief (p. 39-41). They asserted that through their code of conduct, “Wal-
Mart retained the right and responsibility to monitor, supervise and oversee compliance with labor 
regulations, but failed to exercise due care in executing this responsibility”.

293 Doe v. Wal-Mart, no. 08-55706, 9th Cir., 10 July 2009, p. 8623.
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establish a claim on the basis of negligent retention of control.294 The State of California, 
on the other hand, is among the states that lean more towards a requirement that 
“the general contractor completely control the means, methods and details of the 
independent contractor’s work.”295 

Moreover, it is likely that factual details will again throw a spanner in the works. In Doe 
v. Wal-Mart Stores, Inc., after all, the court found that the MNC in fact had no control at 
all, on a day to day level, over the way in which the work was carried out. The wording 
of contracts and codes of conduct may equally pose problems, since it is likely that the 
requirements will not be strictly worded enough or that no compliance penalties will be 
included. This shall be discussed in detail in Chapter 9. 

7.4.3.2.3 Negligent performance of contract in respect of a third party beneficiary

As I have set out in section 8.4.2.2, a duty of care may be founded upon the contract.296 
Such a duty can exist between parties to the contract (a third party beneficiary included) 
as well as between parties to a contract and a third person not party to the contract. 

Tort and contract obligations between parties to a contract
The negligent performance of a contract may therefore give rise to both an action for 
breach of contract and an action for negligence,297 both for those directly party to a 
contract, and those that are third party beneficiaries to the contract. 

In the case of MNC contracting, as has been discussed in section 7.4.1, it is possible that 
employees could qualify as third party beneficiaries to the contract or code of conduct. 
The requirements for a valid claim for third party beneficiaries are laid down in Sections 
1550 and 1559 CCC. The general requirements for a legally binding contract must have 
been met: there must be parties capable of contracting, mutual agreement between the 
parties, a lawful object of the contract and sufficient consideration. More importantly 
in respect of CSR contracting, the contract must contain terms that are sufficiently 
certain that they may be enforced. In order for a third party to rely on that contract, it is 
necessary that parties to the contract intended for the third party to have an enforceable 
right to performance. 

Of these requirements, there are several that may present a problem for a third party 
in order to obtain damages on the basis of the negligent performance of the contract 
between the MNC and the supplier. The first is that he must be able to prove that both 
the MNC and the supplier intended for the employee to be benefited by the promised 
performance. The second is that the contractual clause on which the employee seeks 
to rely must be sufficiently certain. In practice, as has been argued in section 7.4.1, 

294 Phillips & Lim 2009, p. 366.
295 Phillips & Lim 2009, p. 366.
296 J’Aire Corp. v. Gregory, 24 Cal. 3d 799, 157 Cal. Rptr. 407, 598 P.2d 60 (1979).
297 Witkin 2005, Torts, par. 889.
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either may present an unsurmountable problem for a claim on the basis of the negligent 
performance of the contract. 

Assuming, however, that both requirements have been met, a third party beneficiary 
can rely on the contract at hand to establish a duty of care by the MNC in respect of 
him. If that is the case, only the other elements required for an action for negligence 
(a breach of the duty of care, proximate cause and damage) would need to be met. He 
would then be able to claim both on the basis of a breach of contract and on the basis 
of the negligent performance of the contract. Which avenue is the best option depends 
on several factors, including the question of damages. The Californian courts have ruled 
that purely economic damages, in the absence of physical or emotional damages, cannot 
be based on a claim for negligent performance and that the contract is the correct avenue 
for claiming damages in such a case.298 

However, in the case of a claim by a third party beneficiary to a contract between the 
MNC and the supplier, it is not likely that the damages will consist of purely economic 
loss. In the case of “physical harm to persons and tangible things”, an actor is generally 
subject to both tort and contract liability.299 A third party beneficiary will therefore be 
able to choose between an action for the negligent performance of the contract and an 
action for a breach of contract. 

Liability of the MNC in respect of third persons not party to the contract
Alternatively, if it is possible for parties to establish that a contractual clause is sufficiently 
certain, but they are not able to establish themselves as intended beneficiaries to the 
contract, they may still rely on the contract in order to prove a duty of care in respect 
of them. The court determined that this was an option in the case of Biakanja v. Irving. 
In this case, the court ruled on the question of when a notary public, in drafting a will 
intended to benefit a third party, could be held to have a legal duty towards such a 
non-client. The Supreme Court held that “the determination whether in a specific case 
the defendant will be held liable to a third person not in privity is a matter of policy 
and involves the balancing of various factors, among which are (1) the extent to which 
the transaction was intended to affect the plaintiff, (2) the foreseeability of harm to 
him, (3) the degree of certainty that the plaintiff suffered injury, (4) the closeness of 
the connection between the defendant’s conduct and the injury suffered, (5) the moral 
blame attached to the defendant’s conduct, and (6) the policy of preventing future harm.”

A contract may therefore give rise to two types of liability for negligence in respect of 
a third person, in addition to the option of a breach of contract described in section 
7.4.1. The first option, that of the negligent performance of the contract in respect of a 
third party beneficiary, has the same difficulties as an action for a breach of contract: 
one must be able to establish oneself as a third party beneficiary and the contractual 
clause must be sufficiently certain. In Doe v. Wal-Mart Stores, Inc., this already proved 
impossible due to the wording of the instruments used. The second option entails the 

298 Seely v. White Motor Co., (1965) 63 Cal. 2d 9; Aas v. Superior Court (2000) 24 C. 4th 627.
299 Keeton & Prosser 1984, p. 656.
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same difficulties that an ordinary action for a breach of the duty of care entails, namely 
that it is very difficult to establish a duty of care in respect of workers in the supply chain. 
The Californian courts are reluctant to do so, as has been demonstrated by cases such as 
Doe v. Wal-Mart Stores, Inc. 

7.4.3.2.4 Common law negligence and negligence per se

If there is no special relationship upon which a claimant can rely, he will have to base a 
claim upon the notion of common law negligence. In Rowland v. Christian, the Supreme 
Court established that such a claim requires that the defendant acted negligently, i.e., 
that he acted without the ordinary care in “[activity] from which harm might reasonably 
be anticipated”. If this first requirement is not met (because it was not an act of the MNC 
but – for instance – rather a failure to intervene in the business of the MNC’s supplier), 
the Court established, it is necessary that any exceptions to this main rule are founded 
upon public policy and decisions are based upon a multi-factor test. 

The first requirement, an ordinary duty of care, will likely be difficult to prove. The 
injured party must prove that by outsourcing a part of its production process and 
contracting with its supplier, the MNC was already under a duty of care vis-à-vis the 
class of employees or persons otherwise injured by the supplier’s failure to live up to 
certain labor norms. If the injured party cannot prove that, he will need to argue that 
an exception should be made to this rule, because it was foreseeable and certain that 
the harm (physical, emotional or financial injury) would occur and that such harm was 
closely connected with the failure to act on the part of the MNC. Moreover, and more 
problematically, he will need to argue that the consequence of establishing a duty of care 
in similar cases is not great; that the burden for the community of MNCs is not great 
and that risks can easily be insured. 

It is highly unlikely that any party will succeed in arguing this. In California, there are no 
cases in which the courts have accepted this proposition. The above-mentioned claim 
was attempted in the case of Doe v. Wal-Mart Stores, Inc., where plaintiffs unsuccessfully 
alleged negligence and negligence per se.300 The court held that they did not present 
any authority for finding that Wal-Mart had a duty of care in respect of the employees 
of its suppliers. The District Court held that “we conclude that Wal-Mart did not owe 
Plaintiffs a common-law duty to monitor Wal-Mart’s suppliers or to prevent the alleged 
intentional mistreatment of Plaintiffs by the suppliers. Without such a duty, Plaintiff ’s 
negligence theories do not state a claim.”301

The reason why courts are hesitant (to say the least) to assume a duty of care in the 
absence of a special relationship in these types of cases was clearly expressed by the 
court of first instance in Doe v. Wal-Mart: 

300 Negligence per se constitutes behavior that is negligent because it violates a statute.
301 Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (C.D. Cal. 2008) (no. 08-55706), at 8622.
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“Plaintiffs argue generally for Defendant, and therefore all businesses, to be responsible 
for the employment conditions of their own workers and all the workers employed by 
their suppliers. […] Plaintiffs’ negligence claims go well beyond the recognized limits 
of liability and cannot be accepted.”302 

For the moment, it is therefore unlikely that a duty of care will be accepted for the types 
of cases studied within the framework of this research. 

7.4.3.3 Breach of duty, proximate and legal cause, damages

As I have demonstrated, establishing a duty of care on the side of the MNC vis-à-vis 
those injured by its suppliers will be difficult. Since it is unlikely that a claim will even 
pass the first hurdle of establishing a duty of care, the subsequent requirements for 
a successful action on the basis of negligence (breach of duty and causation) will be 
discussed in a somewhat less lengthy fashion.303

7.4.3.3.1 Breach of a duty of care

For a successful action for negligence it is required that the injured party is able to 
establish that the defendant breached that duty304 and that the breach amounts to conduct 
that falls below the ordinary standard of care that may be expected by a reasonable 
person.305 The reasonable person standard depends on the circumstances of a given case 
and incorporates aspects such as the danger to be avoided and the consequences that 
may be anticipated.306 The standard of care also varies with time and a certain custom 
or usage in the business or community may provide evidence of a standard of care, 
although it does not necessarily determine how a reasonable person would have acted.307

This creates a possibly interesting role for codes of conduct, especially codes that have 
been drafted by whole branches of certain industries (such as the Electronics Industry 
Citizenship Coalition). An MNC faced with a claim for a breach of duty may demonstrate 
that the manner in which it carried out its obligations under its code of conduct was in 
fact customary; as a result, it could be held that the MNC’s behavior did not amount 
to a breach of the said duty. A parallel could be drawn with medical malpractice cases. 
In Osborn v. Irwin Memorial Blood Bank, it was argued that the blood bank had acted 
negligently because it did not conduct anti-HBC blood testing.308 Plaintiff ’s son had 
contracted AIDS as a result of a blood transfusion supplied by the defendant. No other 

302 Doe v. Wal-Mart Stores, Inc., no. CV 05-7307 AG (MANx), 2007 WL 5975664 (C.D. Cal., 30 March 
2007), at *5.

303 The element of damages, which is also required for an action on the basis of negligence, will not be 
discussed here. It is a subject matter so vast and case-specific that I do not believe it contributes to the 
research at hand to discuss it in a very brief manner. For more on this subject, see, inter alia, Witkin 
2005, Torts, section XVIII and further; Restatement (Second), Chapter 47.

304 Nally v. Grace Community Church, 47 Cal. 3d 278, 253 Cal. Rptr. 97, 763 P.2d 948 (1988).
305 Dobbs refers to this as the “objective reasonable person standard”; Dobbs 2000, p. 277.
306 Hilyar v. Union Ice Co., 45 Cal. 2d 30, 286 P.2d 21 (1955); Marois v. Royal Investigation & Patrol, Inc., 162 

Cal. App. 3d 193, 208 Cal. Rptr. 384 (4th Dist. 1984).
307 Bullis v. Security Pac. Nat. Bank, 21 Cal. 3d 801, 148 Cal. Rptr. 22, 582 P.2d 109, 7 A.L.R. 4th 642 (1978).
308 (1992) 5 C.A. 4th 234, 7 C.R.2d 101.



Contractual control in the supply chain

228

blood bank in the country did so at the time. The court held that the blood bank’s 
behavior did not constitute negligent behavior and that Osborn’s argument amounted 
to a claim that the entire industry standard amounted to negligent behavior. It held that 
“professional prudence is defined by actual or accepted practice within a profession, 
rather than theories about what ‘should’ have been done.” Similar arguments could be 
used against claims that the behavior of the MNC (that had a duty of care vis-à-vis the 
claimant) fell below the standard of care. 

7.4.3.3.2 Causation

Another requirement that must be met in order for the MNC to be held liable on the 
basis of negligence is that there must be a causal relationship between the conduct of 
the MNC and the injury that occurred. The Californian courts apply a multi-stage test 
of causation. 

In Muffett v. Royster, the court held that in order for an act to be the legal cause of 
the injury, it was required that it should also be the cause in fact.309 In establishing the 
actual cause of an injury, courts may apply the “but for” test: the injury would not have 
occurred, if “but for” the act of the defendant.310 In addition to the “but for” test of cause, 
which is mainly useful in simple cases of cause and effect,311 the Californian courts apply 
a “substantial factor” test. In cases where more than one factor may have contributed 
to the injury, the question, therefore, is not simply whether the injury would have 
occurred without the act of the defendant, but also whether “it is a material element and 
a substantial factor in bringing [the event] about”.312 A substantial factor does not have 
to be the only factor; rather, it must not be a remote or trivial factor and a reasonable 
person must consider it to have contributed to the harm.313

Furthermore, Californian law requires a proximate cause for negligence. Proximate cause 
consists of two elements; first of all, cause in fact, but secondly, despite an act factually 
causing an injury, it may be possible that for reasons of public policy, a defendant’s 
liability is limited for a certain act. In such cases, it may be that the defendant in a 
negligence case started a factual chain of events that eventually led to the plaintiff ’s 
injury, but that there were so many intervening acts that the eventual outcome could not 
reasonably have been foreseen.314

In cases of personal injury such as the case of Doe v. Wal-Mart Stores, Inc., and the case 
of the factory collapse in Bangladesh, the requirement of proximate cause may also be 

309 147 Cal. App. 3d 289, 195 Cal. Rptr. 73 (2d Dist. 1983).
310 This is also referred to as “fact-in-cause”.
311 John B. Gunn Law Corp. v. Maynard, 189 Cal. App. 3d 1565, 235 Cal. Rptr. 180 (6th Dist. 1987).
312 Vecchione v. Carlin, 111 Cal. App. 3d 351, 168 Cal. Rptr. 571 (4th Dist. 1980).
313 Troyk v. Farmers Group, Inc., 171 Cal. App. 4th 1305, 90 Cal. Rptr. 3d 589 (4th Dist. 2009).
314 Witkin explains it as follows: “The doctrine of proximate cause limits liability; i.e., in certain situations 

where the defendant’s conduct is an actual cause of the harm, the defendant will nevertheless be 
absolved because of the manner in which the injury occurred. Thus, where there is an independent 
intervening act that is not reasonably foreseeable, the defendant’s conduct is not deemed the “legal” or 
proximate cause.” Witkin 2005, Torts, par. 1186, p. 553.
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difficult to meet. After all, a plaintiff will need to establish that the lack of inspection 
caused the injuries of the plaintiff and that such a lack of inspection was not only the 
factual cause (the “but for” test or the substantial factor test), but also that the MNC 
should not be absolved because the injury was reasonably foreseeable. Mares agrees and 
states that “a core company’s conduct is mediated by its affiliate misconduct and causality 
becomes complicated”. He suggests that the element of the foreseeability of misconduct 
on the side of the supplier may aid in meeting the requirement of causation.315 Support 
could perhaps also be sought in the many reports of NGOs that clearly set out the extent 
and level of noncompliance in suppliers of MNCs. 

7.4.3.4 Conclusions

In California, the chances of success for a claim that is based on negligence are not great. 
Establishing a duty of care will provide the most difficulty. Either the establishment of 
an ordinary duty of care, or that of an affirmative duty based on a special relationship, is 
a formidable task for those injured as a result of the MNC’s supply chain; the assertion of 
a negligent undertaking or negligent performance in respect of a third party beneficiary 
may be the most difficult to establish. But even if a court decides that the MNC is under 
a duty of care in respect of the workers in its supply chain, the requirement of a breach 
and a proximate cause may throw a spanner in the works. Much will – again – depend 
upon the wording of the instruments used by the MNC, which will be discussed in 
Chapter 8. 

7.4.4 Liability for false advertising

In California, advertising is regulated on a federal level by the Federal Trade Commission 
and through the Federal Trade Commission Act. Each state, furthermore, has its own 
equivalent to the Federal Trade Commission Act; in California, advertising is regulated 
in section 17200 of the Business and Professions Code (the “BPC”), which prohibits 
unfair competition. This section provides that “fair competition shall mean and include 
any unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue 
or misleading advertising.” 

Moreover, section 17500 BPC provides as follows:

“It is unlawful for any person … corporation … with intent directly or indirectly to 
dispose of real or personal property or to perform services, professional or otherwise, 
or anything of any nature whatsoever or to induce the public to enter into any obligation 
relating thereto, to make or disseminate … in any newspaper or other publication, 
or any advertising device, … or in any other manner or means whatever, including 
over the Internet, any statement, concerning that real or personal property or those 
services, professional or otherwise, or concerning any circumstance or matter of fact 
connected with the proposed performance or disposition thereof, which is untrue or 
misleading, and which is known, or which by the exercise of reasonable care should be 
known, to be untrue or misleading … .” 

315 Mares 2010, p. 38-39.
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As a result of this provision, it is possible for a person to file suit against a company 
for false advertising. The claimant must prove that the statements in question were 
untrue or misleading and that the defendant knew or should have known, by reasonable 
care, that those statements were untrue or misleading.316 In order for a misleading 
advertisement claim to be substantially successful, the public need not know for sure 
that the information provided by the MNC was factually inaccurate: necessary is only 
that the public are likely to be deceived.317 In the words of the California Appeals Court 
for the 4th District, it is sufficient that ”the ad is such that it is probable that a significant 
portion of the general consuming public or of targeted consumers, acting reasonably in 
the circumstances, could be misled”.318 The focus in legal proceedings therefore need not 
be on a discussion about the factual accuracy of any claim. 

If the company is held liable, it is interesting to note that no actual or punitive damages 
can be awarded:319 awards are restricted to injunctive relief and restitution, although the 
BPC may allow for fees for legal advice to be compensated.320 

I will first discuss some procedural requirements and then explain how this Section has 
been explained in the case law and how it interacts with a company’s right to freedom of 
speech as protected by the US Constitution. 

Section 17200 has wide-reaching standing provisions: Section 17204 BPC provides that 
those with standing include inter alia private parties and public prosecutors (including 
the Attorney General).321 As of 2009, section 17204 BPC provides that private persons 
may file suit on the basis of section 17204 BPC if they can demonstrate that they 
have “suffered injury in fact and has lost money or property as a result of the unfair 
competition”.322 

316 People v. Lynam, 253 Cal. App. 2d 959, 965 (1967).
317 Freeman v. Time, Inc, 68 F. 3d 285, 289 (9th Cir. 1995).
318 Lavie v. Procter & Gamble Co., 105 Cal. App. 4th 496, 498 (2003).
319 See, inter alia, Korea Supply Co. V. Lockheed Martin Corp, 29 Ca. 4th 1134, 1143-1152 (Cal. 2003); Kraus 

v. Trinity Mgmt. Servs., Inc, 12 Cal. 4th 116, 126-137 (Cal. 2000).
320 Note that in the case of class action procedures, attornies’ fees may amount to millions of dollars; a 

potentially large award, therefore.
321 Section 17204 provides in full: “Actions for relief pursuant to this chapter shall be prosecuted exclusively 

in a court of competent jurisdiction by the Attorney General or a district attorney or by a county counsel 
authorized by agreement with the district attorney in actions involving violation of a county ordinance, 
or by a city attorney of a city having a population in excess of 750,000, or by a city attorney in a city and 
county or, with the consent of the district attorney, by a city prosecutor in a city having a full-time city 
prosecutor in the name of the people of the State of California upon their own complaint or upon the 
complaint of a board, officer, person, corporation, or association, or by a person who has suffered injury 
in fact and has lost money or property as a result of the unfair competition.”

322 The final phrase of Section 17204 previously read: “acting for the interests of itself, its members or 
the general public”. Until 2004 (and at the time of the Kasky v. Nike lawsuit described below), it was 
therefore not necessary for a plaintiff to prove that he or she had suffered injury as a result of the false or 
misleading advertising. The threshold for filing suit was thereby raised, in order to – inter alia – “limit 
abuses by private attorneys who filed frivolous suits where no client had been injured in fact”; Hale v. 
Sharp Healthcare (App. 4 Dist. 2010) 108 Cal. Rptr. 3d 669, 183 Cal. App. 4th 1373.
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Courts have indicated that this requirement has been met if a plaintiff surrenders in a 
transaction more, or acquires less, than he or she otherwise would have.323 Moreover, 
the requirement is met if “a buyer forced to pay more than he or she would have [or] 
is harmed at the moment of purchase” through “the loss of money or property as a 
result of [the] unfair competition”. A nominal economic injury suffices: a lock that was 
mislabeled as “Made in U.S.A.”, and which consumers allegedly would not have bought 
if they had known the label to be false, satisfied the requirement; after all, the consumer 
would have paid less for a lock not produced in the US.324 It can therefore be assumed 
that it would be possible for a private individual to file a suit against an MNC that has 
made claims in respect of the company’s CSR performance in the supply chain that are 
false, if those claims led him to buy a product he would otherwise not have bought or 
only at a lower price.

Representative action on behalf of a class may only be filed if the action meets the 
requirements for class certification as described in Chapter 4.325

If a suit on the basis of Section 17200 succeeds, the court may – inter alia – impose an 
injunction to stop the practices in violation of the statute, or award “civil penalties” up 
to US 2,500 dollar for each violation. What constitutes a single violation depends on 
the “type of violation involved, the number of victims and the repetition of the conduct 
constituting the violation”.326 The courts have frequently construed this as a “per victim” 
test.327 In deciding upon the amount, the court takes into account factors “including, 
but not limited to, the following: the nature and seriousness of the misconduct, the 
number of violations, the persistence of the misconduct, the length of time over which 
the misconduct occurred, the willfulness of the defendant’s misconduct, and the 
defendant’s assets, liabilities, and net worth”.328 In many instances, the Californian courts 
have awarded civil penalties totaling hundreds of thousands, or even millions of US 
dollars.329 In that respect it is interesting to note that Kasky v. Nike was eventually settled 
(inter alia) with Nike’s donation of US 1.5 million dollar to the Fair Labor Association. 
Although penalties may therefore seem limited under Section 17200, the stakes for 
companies are in fact high, as demonstrated by this settlement. 

A company may thus be faced with a claim for false or misleading advertising. If a 
company is faced with a procedure for false advertising, it will likely defend itself 
by claiming that its statements were constitutionally protected, based on the First 
Amendment to the US Constitution. The First Amendment provides that “Congress 

323 Schwartz v. Provident Life and Accident Insurance Company (App. 1 Dist. 2013) 157 Cal. Rptr.3d 275, 
216 Cal. App. 4th 607.

324 Kwikset Corp. v. Superior Court (2011) 120 Cal. Rptr.3d 741, 51 Cal. 4th 310, 246 P.3d 877.
325 California Consumer Health Care Council v. Kaiser Foundation Health Plan, Inc. (App. 1 Dist. 2006) 47 

Cal. Rptr.3d 593, 142 Cal. App. 4th 21.
326 West’s Ann. Cal. Bus. & Prof. Code par. 17206.
327 See, inter alia, People v. Superior Court (Jayhill Corp.), 9 Cal. 3d 283, 289 (1973); People v. Toomey 

(App. 1 Dist. 1984) 203 Cal. Rptr. 642, 157 Cal. App. 3d 1; People v. Casa Blanca Convalescent Homes, 
Inc., 159 Cal. App. 3d 509, 534-35 (1984).

328 Section 17206 California Business and Professional Code.
329 West’s Ann. Cal. Bus. & Prof. Code par. 17206.
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shall make no law respecting an establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a redress of grievances.” The 
relevant question then becomes to what extent the company’s speech is protected from 
government regulation under the First Amendment. 

Noncommercial speech is protected under the First Amendment and may thereby 
not be regulated, for instance in the form of a civil penalty or injunctive order on the 
basis of Section 17200. The protection of noncommercial speech is almost completely 
protected and includes “most political, artistic and scientific speech”, and generally 
also encompasses false speech.330 Until 1975, the Supreme Court held that commercial 
speech should receive no protection under the First Amendment whatsoever.331 In 1975 
in Bigelow v. Virginia, the Court changed its stance.332 The State of Virginia attempted to 
prohibit advertisements for abortions in nearby New York State, where abortions were 
legal. The Court held that the commercial speech was protected because it involved 
material of “public interest”; the speech intended to raise public awareness as to the 
exercise of a constitutional right. 

The following year, in Virginia State Board of Pharmacy v. Virginia Citizens Consumer 
Council, the Supreme Court added that the commercial motivation of a speaker in and 
of itself “hardly disqualifies him from protection under the First Amendment”. A free 
flow of information between advertisers and consumers serves the purposes of a free 
enterprise economy and “the free flow of commercial information is indispensable”. 
The Court nonetheless set boundaries on the protection that commercial speech should 
receive; those limits are to be formed by the truthfulness of the commercial speech. 
Truthful commercial speech should be protected; false or misleading speech could be 
regulated. 

Whether speech qualifies as commercial or not is tested on the basis of the test developed 
in the Supreme Court’s ruling in Central Hudson Gas and Electric Corporation v. Public 
Service Commission of New York, in which the Supreme Court held that certain material 
was commercial because it was an “expression related solely to the economic interests of 
the speaker and its audience”.333 The Court indicated that “there can be no constitutional 
objection to the suppression of commercial messages that do not accurately inform the 
public about lawful activity”, whereas if commercial speech is neither misleading nor 
unlawful, “the government’s power is more circumscribed”. In short, therefore, true 
commercial speech is granted “qualified but nonetheless substantial protection” by 

330 Yium 2005, p. 720.
331 In Valentine v. Chrestensen, 316 U.S. 52, 54 (1942), the Supreme Court held that “We are equally 

clear that the Constitution imposes no such restraint on governments as respects purely commercial 
advertising.”

332 Bigelow v. Virginia, 421 U.S. 809 (1975).
333 Cent. Hudson Gas & Electric Corporation v. Public Service Commission of New York, 447 U.S. 557, 561 

(1980).
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the US Supreme Court,334 whereas false commercial speech “lies wholly outside of the 
protection of the First Amendment”. 

If a company is faced with a claim for false advertising, it will therefore likely argue that 
its claims ought to be qualified as non-commercial speech and should therefore receive 
protection from government intervention. But especially in the case of topics in the CSR 
sphere, there is no straightforward answer to the question whether speech is commercial 
or not. Such speech is frequently concerned with both commercial products as well as 
covering issues of a political nature or of general interest; as a result, the commercial/
non-commercial debate may become cloudy. 

The most important case in this respect, and one that not only has precedent in the state 
of California but is also very relevant in terms of its content, is that of Kasky v. Nike, 
Inc.335 At the core of the suit were statements made by Nike in the course of its public 
relations campaign in response to criticism of the working conditions in Nike’s supply 
chain. Reports had been made public that indicated that Nike’s overseas labor practices 
did not respect certain basic labor and human rights and that the practices were not in 
line with Nike’s CSR Code of Conduct. Nike then defended its practices and responded 
through various media (including letters to newspaper editors, university presidents 
and athletic directors); in doing so, it both defended its own (factual) practices and 
engaged in a public debate on the subject of CSR conditions in the supply chain. 

In Kasky v. Nike, the California Supreme Court proposed a “limited purpose test” suitable 
only for cases in which “a court must decide whether particular speech may be subjected 
to laws aimed at preventing false advertising or other forms of commercial deception”.336 
Three elements are relevant for that test: the identity of the speaker, the identity of the 
intended audience and the content of the message.337 Typically commercial speech would 
have a speaker engaging in commerce, “that is, generally, the production, distribution 
or sale of goods or services”, speaking to an audience of “actual or potential buyers or 
customers […] or persons (such as reporters or reviewers) likely to repeat the message” 
to them. A message which is commercial in character would include “representations 
of fact about the business operations, products or services of the speaker […] made for 
the purpose of promoting sales of, or other commercial transactions in, the speaker’s 
products or services”.338 

It was argued that the commercial elements (promoting sales of Nike products) were 
inextricably intertwined with the noncommercial elements.339 Dissenting Justice Brown 

334 Bolger v. Youngs Drug Products Corp., 463 U.S. 60, 68 (1983).
335 45 P.3d 243. As noted by Julia Fisher (2006), the order of the names of the parties switched from Kasky 

v. Nike to Nike v. Kasky on appeal to the US Supreme Court. This book will refer to the case as Kasky v. 
Nike. Note that this case was first granted certiorari by the US Supreme Court in 123 S. Ct. 817 (Jan. 10, 
2003) but that the US Supreme Court then reversed this decision; in a per curiam opinion it dismissed 
the writ of certiorari as improvidently granted.

336 Kasky v. Nike, at 256. See also Collins & Skover 2004.
337 Kasky v. Nike, at 963-964.
338 Kasky v. Nike at 256.
339 Kasky v. Nike, J. Brown, dissenting.
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argued that Nike could not comment on labor exploitation in its supply chain and 
economic globalization without including and defending its own labor practices, since 
“Nike’s own labor practices are the public issue”.340 If that were the case, it was argued, 
Nike’s speech should have been fully protected.341 

The California Supreme Court nonetheless came to a different conclusion. Although 
commercial and non-commercial speech were mixed by Nike (because Nike had both 
spoken to add to the public debate on the issue and had used purely commercial speech, 
for instance in a letter to the editor in which it urged, “During the shopping season, 
we encourage shoppers to keep in mind that Nike is the industry’s leader in improving 
factory conditions”), its speech did not deserve the higher protection granted to non-
commercial speech. The California Supreme Court then ruled that Nike’s speech qualified 
as commercial speech and could thus be regulated on the basis of Section 17200.342 

Scholars and activists alike have feared the repercussions for corporate social 
responsibility and openness about labor practices and have spoken of a possible chilling 
effect: companies could become afraid to speak openly about their practices if they would 
not be in line with their own policies, as they would be afraid of being held liable on the 
basis of false advertising.343 Nike, itself, decided not to post its CSR report for the year 
following the decision by the California Supreme Court. Nonetheless, many companies 
post their corporate social responsibility policies online and provide an insight into the 
results of these policies. Looking at the California Supreme Court’s decision in Kasky v. 
Nike, that is quite a risky move; after all, it is difficult, if not impossible to always be sure 
of the complete and actual picture of a company’s operations in the supply chain if the 
company is a large and international one, with many layers in its supply chain. The risk 
of providing inaccurate information is thereby fairly large, which can easily put MNCs 
at a risk of liability on the basis of Section 17200 or a comparative act of legislation. 

340 Kasky v. Nike, J. Brown, dissenting, emphasis in the original.
341 Riley v. National Federation of the Blind, 487 U.S. 781 (1988); Board of Trustees of the State University of 

New York v. Fox, 492 U.S. 469 (1989).
342 Moreover, the California Supreme Court did not deem it relevant that Nike was merely responding 

to allegations in respect of its labor practices. Justice Kennard wrote, “For purposes of categorizing 
Nike’s speech as commercial or noncommercial, it does not matter that Nike was responding to 
charges publicly raised by others and was thereby participating in a public debate.” Note, again, that 
the US Supreme Court initially granted certiorari, although it later deemed certiorari to have been 
“improvidently granted”. The US Supreme Court stated: “Whether similar protection should extend to 
cover corporate misstatements made about the corporation itself, or whether we should presume that 
such a corporate speaker knows where the truth lies, are questions that may have to be decided in this 
litigation”. Nike v. Kasky, 123 S. Ct. at 2559, Justice Stevens, concurring. The case would be sent back 
to the trial court to initiate discovery; parties settled shortly therafter, with Nike’s donation of US 1.50 
million dollars to the Fair Labor Association.

343 Justice Kennard did not see this risk as material; should the risk of legal liability “make Nike more 
cautious and cause it to make greater efforts to verify the truth of its statements”, that would be a 
beneficial by-product. Kasky v, Nike, at 258. 

 This “chilling effect” could, at least in part, be the cause of some Californian companies’ unwillingness 
to speak openly about their CSR policies in supply chains within the framework of this research. See 
also the notes by Collins and Skover (2004, p. 988), quoting Nike’s corporate counsel Jim Carter in 
Corporate Counsel magazine: “those companies would recognize that their statements, even [if made] 
on an informational background basis ... could put them at risk”.
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Codes of conduct
As demonstrated in Kasky v. Nike, corporate social responsibility codes of conduct can 
(directly or indirectly) give rise to liability on the basis of Section 17200. Although 
there is no precedent that uses the codes of conduct themselves as a form of misleading 
advertising – so far, cases have concerned speech that either refers to or includes phrases 
from codes of conduct but are not directly based on the codes of conduct as a form of 
speech – it is nonetheless imaginable that the codes themselves can also be qualified 
as advertising that gives rise to a claim for false or misleading advertising on the basis 
of Section 17200. Fisher argues that “a Kasky-style lawsuit could argue that the words 
of the codes of conduct that companies place on their websites are a representation of 
fact about the product, and then sue for false advertising if there are violations of the 
code”.344 She further notes that the wording of codes of conduct at times wavers between 
statements of fact or promises; in my perspective, it would even be imaginable that the 
wording would simply provide a political point of view rather than a promise about the 
product, depending on the wording. If there are no statements of fact, “activists may 
have difficulty using codes of conduct” as commercial speech.345

7.4.5 Conclusions

Despite the best efforts of public interest litigators on behalf of those injured by supply 
chain CSR violations, the success in terms of court decisions has been limited. No 
positive legal obligations have resulted from litigation on either of the three legal actions 
described above – that of breach of contract in respect of a third party beneficiary, a 
claim on the basis of negligence, and a claim based on false advertising.

A breach of contract in respect of a third party beneficiary has as a difficulty that a party 
wishing to rely on a contract must be able to prove that a term is sufficiently certain to 
become legally enforceable. Moreover, he must be able to prove that he is the intended 
beneficiary to the contract or code of conduct between the MNC and its supplier. Either 
may prove an insurmountable obstacle.

Negligence claims, too, have been problematic. Courts are reluctant to establish a 
duty of care for MNCs in respect of the employees of their suppliers, absent a special 
relationship, out of fear that all multinational companies everywhere are under a duty 
of care in respect of all employees engaged everywhere in their supply or production 
processes. That seems like a valid concern. Claims on the basis of a special relationship 
may prove equally difficult. For a claim on the basis of negligent undertaking, the 
relevant section of the code of conduct must meet the requirements for an undertaking 
and it is likely that that will be as problematic as establishing that a legally binding 
contractual obligation exists. For a claim on the basis of liability for an independent 
contractor, the problem will lie with the fact that a supplier will generally not qualify 
as an independent contractor. Moreover, even if the requirements for a duty of care 
in respect of the injured parties have been met, the additional conditions of breach, 

344 Fisher 2006.
345 Fisher 2006, p. 303.
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proximate cause and damages must be fulfilled, of which the requirement of proximate 
cause will be the hardest to meet.

The next chapter will investigate to what extent the documents studied within the 
framework of this research provide a feasible basis for any of these legal courses of 
action. Would these documents provide legal grounds for liability? Does the flexibility 
that companies attempt to obtain by choosing a certain type of code of conduct have 
the desired effect?

7.5 International initiatives

In the wake of the factory collapse in Dhaka, Bangladesh, which led to the deaths of more 
than 1100 workers, two major initiatives to improve the safety and health of workers 
were started: the Bangladesh Accord on Fire and Building Safety (a predominantly 
European initiative) and the Alliance for Bangladesh Worker Safety. The following 
sections will provide a brief overview of these two initiatives and their implications for 
the liability of companies that participate in these initiatives. 

7.5.1 Bangladesh Accord on Fire and Building Safety

Following the collapse of the factory in Rana Plaza, Dhaka, Bangladesh, steps were 
taken to improve the safety of factory workers in Bangladesh. One of the initiatives 
widely supported by workers and companies alike is the Bangladesh Accord on Fire and 
Building Safety (the “Accord”) that was concluded in 2013.346 Over 150 – predominantly 
European – clothing brands,347 as well as Bangladeshi and international workers’ unions 
and NGOs signed the agreement, which – contrary to the Alliance for Worker Safety 
described in section 7.5.2 – is legally binding. The Accord is chaired by the International 
Labour Organization.

The Accord creates a program of independent and transparent factory inspections, 
repairs and improvements for unsafe work spaces. The most notable points of the Accord 
are that independent inspectors are to check factories and share the results publicly. 
The inspectors may also arrange for direct improvements to unsafe work spaces. Other 
points from the Accord include the creation of a committee of workers that is to identify 
safety and health risks and the right for workers to refuse to work in unsafe workspaces.

From a legal perspective, the most interesting to note is that the Accord is legally 
binding. Article 5 of the Accord provides that any disagreements between parties to the 
Accord are to be initially solved by the Steering Committee of the Accord in an informal 
manner. A decision of the Steering Committee may be appealed in arbitration and any 
award granted in arbitration is to be enforceable (in line with the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards) by a court of law. There are 

346 See also the website for the Bangladesh Accord, bangladeshaccord.org/, from which the entire 
agreement and inspection reports may be downloaded.

347 These brands include participants in this research.
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no limitations included in respect of the liability of signatories to the Accord. This has 
also been one of the reasons why many American companies have shied away from 
signing on to the Accord, choosing instead to work with the (non-binding) Alliance 
described in section 7.4.5. The fear that was voiced by inter alia Glenn Murphy, the 
CEO of clothing company GAP, was that it would be exposed to “potentially unlimited 
liability” if it chose to sign on to the Accord.348

There are, nonetheless, no clauses in the Accord that provide for direct recourse for 
individual workers who work in the factories covered by the Accord. Workers may file 
a complaint but it is up to workers’ representatives from the labor unions (which are 
signatories to the Accord) to take legal action against companies.

Up until the time when this research was concluded, no arbitration had been initiated 
following the Accord. Its concrete value for legal purposes is therefore not entirely clear: 
will it actually be possible to claim against MNCs and what may be expected in this 
regard? In either case, the Accord could be viewed as a step forward in the sense that 
it provides for relatively clear obligations for companies that are backed by possibly 
unlimited sanctions to be awarded in a process of arbitration. It is therefore possible 
that – if MNCs do not meet their requirements under the Accord, inter alia by not 
investing in improvements – they are held legally accountable which would result in an 
enforceable arbitration award.

7.5.2 Alliance for Bangladesh Worker Safety

Similar to their European counterparts, American multinationals, too, have engaged in 
an initiative to improve safety for workers in Bangladesh. Most American companies 
did not want to adopt the Accord described the previous section, mostly due to a fear 
of liability claims. Despite claims by legal scholars such as Coffee that such a fear could 
be unfounded because the risks of liability are smaller than frequently perceived, when 
compared to the risks of liability in Europe, the risks for American multinationals 
operating in the supply chain are indeed greater.349 Not only are courts more likely to 
declare jurisdiction, there has been more litigation in respect of CSR violations in supply 
chains in the United States than anywhere else. These cases have generally resulted in 
large settlements, likely encouraged by the fact that proceeding with the trial would 
cause more (costly) litigation and the risk of a company’s exposure through the process 
of discovery. 

American companies therefore by and large opted out of the Accord and founded 
the Alliance for Bangladesh Worker Safety (the “Alliance”), which currently includes 
26 companies, including companies such as Gap, Macy’s and Target. The purpose of 
the Alliance is to form a five-year undertaking that aims to improve transparency by 

348 U.S. Retailers See Big Risk in Safety Plan for Factories in Bangladesh, NY Times, 23 May 2013, accessed 
through www.nytimes.com/2013/05/23/business/legal-experts-debate-us-retailers-risks-of-signing-
bangladesh-accord.html?pagewanted=all&_r=0.

349 See U.S. Retailers See Big Risk in Safety Plan for Factories in Bangladesh, NY Times, 23 May 2013.
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reporting on measurable results in terms of safety improvements. But the investments 
of the Alliance are mostly monetary. The companies that belong to the Alliance together 
have made a sizeable financial investment – an initial worker safety fund of nearly US 
50 million dollar and the additional availability of over US 100 million dollar in access 
to low-cost loans to improve fire and structural safety in Bangladeshi factories350 – 
but do not want to create binding obligations for themselves or for their Bangladeshi 
supply partners. Much criticism has been voiced in respect of the Alliance,351 not just 
because no worker representatives were involved in the process, but mainly because the 
agreement is non-binding in nature. The agreement states in Article 1 that “Members 
of the Alliance recognize that their role is to provide meaningful material assistance to 
reach these goals”. The notion of “meaningful material assistance to reach these goals” 
is so broad and nonspecific that courts will not be tempted to view it as legally binding. 
It provides that inspections will be carried out by “independent Qualified Inspectors” 
(Article 6) and that information will be shared among members of the Alliance, factory 
owners and workers, the government and other stakeholder organizations (Article 7). 
But no hard agreements are made: no information about the level of detail to be provided 
is included in the agreement, other than that such “information” includes “information 
on Factories utilized, fire and building safety training programs and curriculum, safety 
inspection reports, and audit results”. While this is better than nothing, there is a large 
difference between sharing basic information about inspection reports and providing 
full insight into them.352

Similarly, Article 3 concerns the “empowerment of factory workers”, but is again 
worded broadly: “Members of the Alliance will work in combination with both mobile 
technology providers and the workers themselves to develop a uniform, effective, and 
anonymous means for accessing and improving the ability of workers to have their safety 
concerns heard and acted upon.” Once more, this section is so broad and vague that 
employees in the supply chain would not be able to derive rights from it. That would be 
difficult even if the agreement had not included Article 10.4, which states that “no third 
party beneficiaries are created”. It continues that “The sole rights to enforce any alleged 
breach of such commitments by a Member are through the processes described in the 
Bylaws. No Member has any right of action or other claim against another Member 
arising out of this Agreement, or such Member’s participation in the Alliance, all of 
which are hereby waived and released.”

350 The Alliance for Bangladesh Worker Safety Action Plan, accessible at www.bangladeshworkersafety.
org /en/action-plan, last accessed on 6 March 2014. The Agreement for Members can be accessed at www.
bangladeshworkersafety.org/files/Alliance-Member-Agreement-FINAL.pdf, last accessed on 6 March 
2014.

351 See for instance: U.S. Retailers Offer Plan for Safety at Factories, NY Times, 10 July 2013; U.S. Clothing Retailers 
Adopt Factory Safety Plan for Bangladesh, The American Journal of International Law Vol. 107, no. 4 
(October 2013); Clean Clothes Campaign, a Comparison of the Accord and the Gap-Wal-Mart Scheme, 
www.cleanclothes.org/resources/background/comparison-safety-accord-and-the-gap-walmart-scheme.

352 This same objection was voiced by Scott Nova in the NY Times, who said, “But in terms of public 
disclosure, it’s pretty useless. [...] There’s no way for workers at a factory to tell what specific hazards 
they face, whether it’s a lack of smokeproof enclosed staircases or something else.” Europeans Fault 
American Safety Effort in Bangladesh, NY Times, 18 November 2013.
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As a result, the legal value of the agreement underlying the Alliance is very limited. It is 
clear that the purpose for members of the Alliance was to prevent legal rights from being 
created as a result of the Alliance and, as a consequence, the chance that this agreement 
will play a role in establishing the liability of MNCs that participate in it is small. 

7.5.3  Conclusions

Although both initiatives could be praised for raising awareness in respect of worker 
safety for Bangladeshi workers in the supply chains of MNCs, the Alliance has received 
criticism for its lack of legal bindingness. The Alliance is not binding for its participants, 
whereas the Accord offers legal recourse through an arbitration process, resulting in 
an award which is enforceable in a court of law. Due to its binding nature, the Accord 
moreover creates relatively “hard” obligations for MNCs that participate, in an area of 
the law that was previously dominated by vague and broad obligations from which no 
hard rules could be distilled. 

It is nonetheless still to be seen whether either of these initiatives will actually result 
in legally enforceable rulings; however, at least the Accord could be promising in this 
respect. 

7.6 Final notes

This chapter has provided an overview of a number of possible grounds for the liability 
of an MNC in respect of CSR violations in the supply chain. In none of the jurisdictions 
studied will the road to the liability of the MNC prove to be easy. The voluntary 
international initiatives – the Alliance and the Accord – are not likely to change that 
status quo. In Chapter 8, I will discuss how these grounds for liability interplay with the 
contracts and codes of conduct found in practice. 
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8.1  Introduction

In this chapter, I will investigate what consequences the instruments I have studied 
within the framework of this research have in terms of the various grounds of liability 
researched. I will not do this on an individual, case-by-case basis for the instruments of 
each participating company. This would test the levels of anonymity that most of these 
MNCs have requested (as discussed in Chapter 2), but more importantly, I believe that 
it would be more interesting to provide general comments about risks and possibilities 
in each jurisdiction and to what extent these risks and possibilities are in fact found in 
practice. 

For each jurisdiction, I will therefore start by restating the most important findings in 
respect of the materials studied. I will then investigate to what extent it is likely that the 
COCs and other instruments studied will provide a ground for liability on the basis 
of breach vis-à-vis a third party beneficiary. I will discuss the wordings used by the 
companies and to what extent they could give rise to liability on the basis of a breach 
in respect of a third party beneficiary.1 Next, I will assess what effect the instruments2 
studied have in the case of liability based on tort. What effect do they have on the 
required duty of care (zorgplicht) for the MNC and how do these instruments fill in 
this duty of care? If there are specific types of torts that could apply (such as the tort of 
negligent undertaking in the state of California), I will discuss these as well. Finally, I 
will look into the requirements for liability on the basis of misleading advertising and 
whether the instruments used could give rise to such liability.

In the final part of this chapter, I will assess for each jurisdiction which of these 
grounds (if any) could be feasible for claimants that have suffered damages as a result 

1 This research focuses predominantly on the class of employees as possible claimants to a clause for 
the benefit of a third party. The question remains to what extent other categories of persons (non-
employees) could also qualify as third party beneficiaries. It is imaginable that – for instance – clauses 
in relation to the environment could also possibly relate to a sufficiently narrow class of persons, for 
instance local peoples living in the area of operation of the MNC or his supplier, that they could possibly 
qualify as third party beneficiaries.

2 Again, note that the analysis of the instruments focused on labor rights. Since the observations made in 
respect of tort law and misleading advertising are broad and general, rather than strictly pertaining to the 
wordings in individual codes of conduct and contracts, they may translate to other CSR issues, as well. 
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of CSR violations and what the relative chances of success could be, on the basis of the 
instruments studied. 

I will conclude that for various (contract drafting) reasons, the chances of success of a 
claim based on a breach vis-à-vis a third party beneficiary are slim. In respect of a claim 
on the basis of a tort, it is hard to say what the likelihood of success of such a claim will 
be as much depends on the facts of the case. The biggest role for CSR policies and COCs 
in such cases will likely be laid out in respect of the requirement of due diligence: to what 
extent could the MNC have known of the danger at hand and did it take preventative 
measures? The effect that audits and questionnaires undertaken by the MNC may have 
cannot be underestimated. 

Finally, the interaction between the documents studied and a claim on the basis of 
misleading advertising is slim. Important for all three jurisdictions is the question of 
how a company communicates its CSR policies and COCs. Is this within the framework 
of advertising or of communication with investors? Also important to note is the type of 
wording chosen. Aspirational wording will be less likely to lead to liability than factual 
claims and statements about the nature of the products or services sold. 

8.2  The Netherlands 

8.2.1 Findings on instruments in practice

In the Netherlands, I have studied the following legal grounds. First of all, a breach in 
respect of a third party beneficiary; secondly, liability based on tort; finally, liability on 
the basis of misleading advertising. This section will first revisit the most important 
findings from Chapter 6 and then look at the impact of the instruments studied on the 
various grounds for liability studied in Chapter 7. 

In Chapter 6, I concluded that out of the fourteen MNCs that participated, seven used 
codes that could be classified as strong, four as weak and three as moderate. All types of 
instruments (COCs, contracts and general terms and conditions) were seen in practice, 
with the COC being the most popular. These COCs were almost always contractually 
agreed upon by suppliers – at least, that was the intention of the MNCs that used these 
codes. Since the content of the instruments used was generally sufficiently definite to 
be considered binding,3 there was nothing that barred the CSR COC from being legally 
binding in the relationship between the MNC and the supplier.

Furthermore, all of the instruments studied referred to workers’ rights, using clauses 
in respect of non-discrimination and freedom of association. In section 8.2.2, I will 
investigate whether any of the wordings used could be used to construe a right on behalf 
of a third party that could also lead to the liability of the MNC. I will provide examples 

3 Again, it should be noted that there is very limited Dutch case law in this respect and that the conclusion 
in respect of (non)bindingness is therefore based on my own interpretation of the instruments studied 
and the (limited) case law available.
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of clauses that either could, or most likely could not lead to such third party rights on 
which a breach of contract clause could be based. 

8.2.2  Breach of contract in respect of a third party beneficiary and instruments in 
practice

What is required under Dutch law for a claim on the basis of a breach vis-à-vis a third 
party beneficiary? The following criteria must be met. First of all, there must be a 
binding contract in place between the MNC and its supplier. This means that both the 
requirements in respect of contract formation and those in respect of the content of the 
contract (such as that of sufficient certainty) must have been met.4 Moreover, in order 
to hold the MNC liable for CSR violations in the supply chain, the CSR documentation 
must contain a clear obligation for the MNC rather than for its supplier. Finally, the third 
party claimant must qualify as a third party beneficiary in the sense of Article 6:253 
DCC.5

8.2.2.1 Formal binding nature of instruments 

As I have argued in Chapter 6 and in the section above, most of the measures used by 
MNCs in the Netherlands are made binding in the relationship between the MNC and 
its supplier, either as a result of their embeddedness in other (supply) contracts or by 
using the CSR COC as an independent contract. The result of the choice of MNCs to 
make measures binding between themselves and the suppliers that they work with is 
that this will not be a natural barrier to any claim on the basis of a breach of contract in 
respect of a third party beneficiary. The subsequent question is whether the content of 
the code could give rise to such a claim.

8.2.2.2 Bindingness of content

The next question is whether the content of the COC or contract is sufficiently precise 
to be considered contractually binding. This has also been discussed in sections 5.2.3, 
6.3.5.1 and 7.2.2. The conclusion was that in the case of strong instruments being 
used, the content was generally specific enough to be considered binding. Some weak 
instruments, which contained vague obligations for the supplier of the MNC (and 
sometimes for the MNC itself), would likely not be considered sufficiently definite to be 
considered contractually binding. 

An example of such wording would be the following:

The MNC and its supplier will make occupational health and safety the highest priority 
and strive to improve their performance in this area.

4 See sections 5.2.2-5.2.3 for an extensive discussion of these requirements.
5 Of course, the requirements for a breach must also have been met, but that is a question that depends 

on the facts of a particular case to such an extent that it is not sensible for me to go into the matter 
within the current framework. The same holds true in respect of this ground for liability in the other 
two jurisdictions studied.
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It is likely that a court would conclude that it is not sufficiently clear what exactly would 
be expected of parties. On the other hand, a clause such as the following provides for 
clear obligations for the supplier: 

Supplier shall not employ workers under the age of 16.6

If the wording used to describe the obligations of parties is sufficiently definite not to 
hinder the creation of legally binding obligations, the next question to ask is: on whom 
is an obligation imposed? In other words: if a third party beneficiary would file a claim, 
against whom would he need to claim?

8.2.2.3 Obligation for the MNC?

The only documents that included obligations for both supplier and MNC were so vague 
that they would likely not be legally binding.7 None of the documents I studied contained 
wordings that were both sufficiently definite and contained obligations for the MNC. All 
of the sufficiently definite documents only included obligations for the suppliers and 
rights for the MNCs. Companies would use wording such as the following:8

The MNC and any company acting on its behalf may at any time audit and inspect the 
business premises of the supplier and its subcontractors. 

The supplier company shall comply with applicable national laws and industry standards 
on working hours and public holidays. 

The above wordings, which were used in one way or another in many of the binding 
instruments in place, would not allow for a claim against the MNC on the basis that it 
has breached its obligations under the contract as the contract does not actually contain 
any obligation for the MNC. This, in my opinion, would be the biggest hurdle in basing 
a claim on a breach of contract towards a third party beneficiary. 

The only exception was one company that indicated that:

The MNC is to monitor the implementation of the COC by means of a questionnaire. 

It continued to state that it had the right to audit. Out of the documents studied, this was 
the only COC that included an obligation for the MNC itself, albeit a very limited one. 
A claim based on a breach of the obligation to send out a questionnaire would likely be 
limited in scope and it may be difficult to bring any major CSR violations (pertaining to 
labor rights or otherwise) within its scope. 

6 Such a clause could arguably provide for clear obligations for the supplier. Nonetheless, it would be 
difficult to construe which damage would result from the breach of such a clause.

7 See the example provided in section 8.2.2.2: The MNC and its supplier will make occupational health and 
safety the highest priority and strive to improve their performance in this area. It is not likely that such a 
clause would lead to an enforceable contractual obligation for the MNC.

8 The Dutch wordings were translated by me, the English wordings were altered slightly in order to 
warrant anonymity for the participating companies.
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For the sake of argument, I will nonetheless also discuss the final criterion for such a 
claim: who could possibly file such a claim? Is a third party beneficiary named in the 
clause on which he seeks to rely? 

8.2.2.4 Third party beneficiary

A contract may give rise to the right to enforcement by a third party beneficiary, if the 
contract contains a clause to that extent and this clause has been accepted by the third 
party beneficiary. When does wording give rise to a class of “third party beneficiaries”? 
As stated, the likely class of third party beneficiaries for the types of contracts at hand is 
that of employees of the supplier. When do clauses bestow rights upon them? Wording 
such as the following, in my opinion, could be said to give rise to a claim to performance 
(or damages) by an employee: 

Employees will have the right to collective bargaining, including the forming, joining and 
organizing of trade unions, and this right will be respected by the supplier.

The supplier shall ensure that employees are provided with a healthy and safe workplace.

Employees shall be paid for all the time worked. 

In my opinion, clauses such as the above are sufficiently clearly directed at one category 
of persons (namely employees) to make them open to their acceptance by them (by 
commencing the work). However, the issues described above (most notably, that no 
obligation for the MNC is included) still hold and will likely form an impediment for a 
successful claim.9

8.2.2.5 Conclusion on breach of contract in respect of a third party beneficiary

In conclusion, then, it will generally not be the lack of bindingness of the instruments 
used, or the fact that one needs to qualify as a third party beneficiary that may form 
an impediment to a claim on the basis of a breach towards a third party beneficiary. 
Rather, it will be the lack of obligations included in a contract or COC for the MNC 
that may hinder such a claim: in most COCs, there were no obligations but only rights 
for the MNC. Obligations only rested on suppliers. This means that in Dutch law, this 
legal course of action will likely be a less attractive option for possible claimants of CSR 
violations.

9 The question remains to what extent other categories of persons (non-employees) could also qualify 
as third party beneficiaries. It is imaginable that – for instance- clauses in relation to the environment 
could also possibly relate to a sufficiently narrow class of persons, for instance local peoples living 
in the area of operation of the MNC or his supplier, that they could possibly qualify as third party 
beneficiaries. 
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8.2.3 Liability on the basis of a tort (onrechtmatige daad)

On the basis of the case law to date, the legal ground that has been used most often to 
hold MNCs liable for CSR violations in the supply chain is liability for damages on the 
basis of a tort (onrechtmatige daad). In section 7.2.3 I studied what would be required in 
order to hold the MNC liable for acts that occurred in the supply chain on the basis of 
arts. 6:162 DCC and 6:171 DCC, and what role could be played by the instruments that 
MNCs use to regulate their supply chains. 

I concluded that it would be less likely that an action on the basis of Article 6:171 DCC 
(liability for the act of a third party) would succeed, due to requirements of unity of 
enterprise. Although not without its own complications, Article 6:162 DCC could be 
better suited for such a claim. In order to succeed, the claimant could argue that the 
MNC had acted unlawfully as a result of a violation of an unwritten norm pertaining 
to proper social conduct. The five requirements of unlawfulness, relativity, attribution, 
causation and damages must be met in order for such a claim to succeed. How would 
the COCs used by MNCs play a role in determining whether that MNC could be held 
liable on the basis of a tort for supply chain CSR violations? 

Content of COCs co-determine the lawfulness of MNCs’ behavior
The first way in which such instruments may impact this liability is that they may co-
determine the obligations that the MNC could have towards those harmed in the supply 
chain. As was noted in respect of the case of Achmea/Verweerder in section 7.2.3.4, 
codes of conduct in fact do color the requirements that are posed in respect of those 
that adhere to such codes.1011 If an MNC does not live up to obligations it has set out for 
itself in a code of conduct, a court may come to the conclusion that it has not acted in 
line with unwritten norms pertaining to proper social conduct and has acted unlawfully. 
This role is then somewhat comparable to the role these instruments play in the liability 
on the basis of a contract described in section 8.2.2 and the liability for misleading 
advertising set out in section 8.2.4: if the MNC sets out what it believes are its own 
obligations (not in the aspirational sense, but in a firm and factual manner), this can 
co-determine its liability. 

A distinction can then be made between contractually binding codes and non-binding 
codes of conduct (either those used in the supply chain, or codes which the MNC 
has adopted in respect of itself, in the true, voluntary sense of the term). With one 
exception, the legally binding COCs studied in the framework of this research do not 
include obligations for the MNCs, only rights. There were, however, more vague codes 
that also included broad obligations for the MNC. An example is a nonbinding code 
that included a clause along the lines of the following:

The MNC and its supplier will make occupational health and safety the highest priority 
and strive to improve their performance in this area.

10 HR 18 April 2014, ECLI:NL:HR:2014:942 (Achmea/Verweerder).
11 This will be the case regardless of whether the COC relates to labor rights or other CSR issues. 
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As contractual bindingness is not required for the liability of the MNC on this legal 
basis, such a clause in a non-binding COC may impact the liability of the MNC. The 
question is whether a court will be sufficiently convinced that a clause worded along 
the lines set out above lays down obligations for the MNC or that its vagueness bars it 
from co-determining the obligations for the MNC. Alas, there is little case law to guide 
us on this point; the case of Achmea/Verweerder was based on a code of conduct that 
was not contractually binding but nonetheless set out clear guidelines as to under which 
circumstances it could be decided, and by whom, that a personal investigation would be 
initiated. It is questionable whether phrases such as “the highest priority” and “strive to 
improve their performance” sufficiently indicate what may be expected from the MNC. 

The following can be said in general. Many MNCs use a code of conduct, either to 
describe what they expect from suppliers or to describe what the general public may 
expect from them. As indicated elsewhere in this chapter, the codes of conduct that 
companies use for themselves (rather than for their suppliers) were not included as 
part of this research.12 The recent case law on this subject nonetheless provides a clear 
indication that even such non-binding codes of conduct, used in the original sense 
of the term, may co-determine the (un)lawfulness of the behavior of the MNC. The 
question in respect of those COCs will be what is needed in terms of the phrasing of the 
clauses in order to determine that they set out standards for the MNC; whether these 
are the same requirements that are posed in respect of the content of legally binding 
contracts or whether the requirements are less strict. Case law thus far has not provided 
much clarity on this. I believe that it would be required that the requirements that the 
MNC poses for itself should at least be sufficiently clear so that what may be expected 
from it can clearly be deduced on the basis of the COC in a given case; otherwise, such 
a COC would not be able to fill in the standard of care for the MNC. 

CSR policies and the requirement of due diligence
A second way in which CSR policies are of impact in determining whether an MNC 
may be held liable for CSR violations in the supply chain comes in the requirement of 
due diligence. As I have argued in section 7.2.3.4, the MNC is under an obligation to 
investigate to what extent its operations entail risks. They are therefore to a certain extent 
under an obligation to carry out risk assessments and assess whether an intervention 
is necessary. As indicated in previous chapters, at the time the research was carried 
out, a number of MNCs in the Netherlands did not take measures to verify whether 
suppliers lived up to COCs and contracts (through audits or through pre-contractual 
questionnaires). A number of others did arrange for audits. 

Such audits and questionnaires can be both a blessing and a liability waiting to happen 
when it comes to risks materializing in the supply chain. More information can provide 
an insight into the way its operations function, but once the MNC is aware of the risk, 
it must take action to prevent it from materializing, or else it runs the risk of being 
held liable for a failure to act. As I have noted before, few guidelines as to what may be 

12 Unless these same codes also apply to suppliers.
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expected from the MNC in the due diligence it undertakes could be problematic. Should 
the MNC audit or carry out questionnaires? How often? By whom? The practices of the 
MNCs that participated in this research vary widely. 

CSR legislation that imposes transparency requirements on MNCs (such as the 
Californian Transparency in Supply Chains Act and the comparable proposed federal 
United States acts) may in the future perhaps provide further guidance in this respect. 

8.2.4 Misleading advertising

In the Netherlands, if a company uses misleading advertising in respect of its CSR 
practices, it may be held liable in tort by both consumers and traders for the damage they 
suffer as a result on the basis of Articles 6:193a and 6:194-196 DCC. Much of whether a 
company can be held liable on this ground does not depend on the contracts and codes 
of conduct it has in place, but rather on the statements it makes in advertising and the 
truthfulness of those claims. A number of points are important to note in this respect. 

First of all, it is important to note whether CSR claims are made as part of advertisements 
(either traditional advertisements in newspapers or on television or radio, or digitally) 
and whom they are aimed at. Although some companies make sustainability claims 
that are aimed directly at customers as part of the marketing of their products (see the 
examples in section 8.2.4.2), many companies only provide an insight into their CSR 
practices through their website, which is (partially) aimed at investors, for instance, by 
communicating their COC and CSR policies. 

The question in such a case will be whether that qualifies as commercial claims made 
with the purpose of selling products. If the website is aimed at investors, it will not 
fall within the scope of the relevant legislation. Nonetheless, if a link to sustainability 
or CSR information is placed on the consumer website, it could be argued that it was 
intended to persuade consumers or professional customers to buy products on the basis 
of those claims. Companies should therefore pay attention to the way in which they 
communicate their CSR performance and aspirations and clearly distinguish between 
commercial content, advertising content and investor content. 

A second important aspect, again, is the verifiability of claims. To some extent, this 
question falls within the scope of the research framework. As was seen in the case 
of Tony’s Chocolonely Chocolate described in section 8.2.4.4, the claim against Tony’s 
Factory was denied because (in summary proceedings) Tony’s Factory could sufficiently 
prove the facts underlying its claim that Tony’s Chocolonely Chocolate was sustainable. 

At the time the research was carried out in the Netherlands, the use of questionnaires 
was not as pervasive as in the other jurisdictions researched. Companies frequently 
indicated that they did not make use of such instruments. Although some of the 
companies carried out audits or allowed for the possibility of audits in their contracts or 
codes of conduct, a number of companies did not do anything to verify whether their 
suppliers lived up to their CSR promises. This could constitute a significant risk if they 
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then decide to make CSR claims as part of their advertising process. Considering the 
limited effort and time that would go into the use of self-assessment questionnaires, 
this is a practice that is certainly advisable, especially if companies do not take other 
measures (such as audits) to measure the CSR practices of their suppliers. 

Finally, a company’s adherence to a COC could give rise to a claim for misleading 
advertising on the basis of Article 6:193c par. 2 sub. b DCC if the commitments in 
the code are firm and capable of being verified, and the code owner does not meet 
the commitments made in the COC. Codes that are simply aspirational would not fall 
within this scope. Moreover, the codes of conduct as studied within the framework of 
this research are directed at suppliers and by and large do not contain firm and verifiable 
obligations for the MNC, only for the supplier (as has been discussed in the previous 
section). This means that such supplier codes of conduct will not lead to liability on the 
basis of Article 6:193c par. 2 sub. b DCC. 

If the MNC uses a separate COC to describe its CSR ambitions for its own operations, 
this may be a ground for liability on this legal basis. As this research only concerned 
codes of conduct that pertained to the supply chains of MNCs, these types of codes 
were not studied within the framework of this research. It is nonetheless safe to say that 
aspirational wording (“MNC X will contribute to…”) will be unlikely to lead to liability 
on this legal ground.

In general, therefore, the COCs and contracts in place between MNCs and suppliers 
will likely not be of major impact on the question whether a company can be held liable 
under Dutch law on the ground of misleading advertising by a consumer or trader. 
Nonetheless, a few aspects that fall within the scope of this research may impact this 
liability: the aspirational or rather factual nature of any code of conduct, the verifiability 
of CSR claims through audits or questionnaires, and – relevant to a lesser extent – the 
aspirational nature of any code of conduct that the company uses to describe its own CSR 
goals. The damage that could be claimed on the basis of such regulations is nonetheless 
limited to the monetary value of the contract in place between the consumer and the 
business.

8.2.5 Conclusions

In the Netherlands, a major impediment to the liability of the MNC for CSR violations 
in the supply chain will be the fact that most instruments only included legally binding 
obligations for suppliers, with no obligations (only rights) for MNCs. As a result, a claim 
on the basis of a breach in respect of a third party beneficiary will be difficult to construe. 

In respect of the other two legal bases, the instrument that the MNC uses may help co-
determine the content of the duty of care of the MNC and the question whether a breach 
of that duty has occurred. It remains to be seen whether and how codes of conduct will 
be used in further cases based on liability in tort.
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Finally, for cases based on misleading advertising, two questions need to be distinguished. 
The first is whether the COC the MNC uses can be qualified as part of advertising; that 
will depend on the way in which the MNC communicates its COC. A second question 
is to what extent the MNC is capable of verifying its CSR claims. For the answer to 
this question, the company’s CSR policies and practices will be of major importance; 
auditing and questionnaires used will play a major role. 

8.3 England

8.3.1 Findings on instruments in practice 

As explained in section 6.3, in England 13 companies participated. Six of these codes 
should be classified as weak, two as moderate and five as strong. Four participating 
companies chose to make the COC legally binding, either by linking their COC with 
existing contracts or terms and conditions, or by using the COC as a standalone contract 
agreed upon and signed by the supplier. The wording of these four instruments would 
meet the requirement of sufficient precision that would not preclude the instrument 
from becoming legally binding.

Six MNCs made no effort to make their CSR instruments legally binding, although 
two instead chose to use CSR policies as instruments in the pre-selection processes 
of suppliers. Some variance existed with the remaining three companies, with some 
incorporating independent clauses in contracts and others using a COC but not as a 
“hard” requirement for contracting.

A few companies used self-assessment questionnaires for their suppliers. It may be that 
these codes are of some value in arguing that the MNC has taken sufficient measures 
to verify that no CSR violations would occur in the supply chain. This will be discussed 
further in sections 8.3.3 and 8.3.4. 

8.3.2  Breach of contract in respect of a third party beneficiary and instruments in 
practice

To briefly summarize section 7.3.2, the following is necessary for a successful claim 
against the MNC on the basis of a breach of contract in respect of a third party 
beneficiary. First of all, as in the Netherlands, there must be a legally binding agreement 
in place, which must contain obligations for not just the supplier but also for the MNC. 
The requirements as stated in section 5.3 apply in respect of this first requirement. 
Secondly, the Contracts (Rights of Third Parties) Act 1999 requires that either the 
contract expressly confers a benefit on the third party, or that the “contract term 
purports a benefit on the third party”. The intention to benefit must therefore be present. 
Furthermore, the third party must be expressly identified by name or a member of a 
class. 
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8.3.2.1 Formal binding nature of instruments 

Of the 13 companies that participated in England, the content of the instruments used 
was – in general – weaker than in the Netherlands. In England, only seven companies 
made their COCs legally binding, either by requiring that the COC is signed or is 
annexed to supply contracts. 

There were two companies that used CSR instruments in their pre-selection processes. 
Whilst this may mean that the content of these instruments is of some value in the 
eventual contract between the MNC and the supplier (because the answers to 
questionnaires may become incorporated in their broader contractual relationship), this 
will be of little help to an employee who wants to claim as a third party beneficiary.13 In 
those cases, the COC will not be contractually binding and there will not be a “contract 
term” on the basis of which the third party beneficiary is able to claim.

A number of other companies used “expectations-based” CSR COCs, or incorporated 
clauses in individual contracts. If the first alternative is used, the problem, again, is that 
there is no contract term on which a third party can rely. 

If the second alternative is used, or if the COC is only made binding by reference in 
a supply contract and the COC does not include the provision that the COC must be 
made public to the employees of the supplier, the problem will likely be that an employee 
who could possibly qualify as a third party beneficiary will not be aware of the content 
of the contract and cannot therefore rely on it. 

It is only in respect of those companies that make their COCs binding, such as the 
MNCs mentioned above, that there is a glimmer of potential for employees who aim to 
qualify as third party beneficiaries. Only in those cases where the COC is both legally 
binding, and in which the content of the COC will be known to the employee, is it 
possible to consider a claim on this legal basis. What criteria must be met in such a case? 

8.3.2.2 Bindingness of content

A first important criterion is that the COC must be binding not just in form but also 
in content. Of the seven COCs that were made legally binding, I concluded in section 
6.3.1.2 that the wording of five of these could be qualified as “strong” and would likely 
be sufficiently precise to make it contractually binding. These included phrases such as 
the following:

All employees may join or form trade unions and bargain collectively. 

Suppliers will not require their employees to work more than 48 hours per week on average. 

13 The same statement made in par. 8.1, first footnote, still holds: it is arguable that the same theories apply 
to other CSR rights than labor rights, if the class of persons is sufficiently definite. 
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Clauses such as the two above are, in my opinion, sufficiently definite to make them 
potentially binding. There were, nonetheless, also clauses that would not be sufficiently 
definite to be considered contractually binding. These clauses would include phrases 
such as the following:

Children belong in school.

Employees should not be harmed. 

I believe that clauses such as the two above are not sufficiently clear to determine the 
obligations for each party to the contract. 

8.3.2.3 Obligation for the MNC? 

As in the Netherlands,14 the COCs that were made contractually binding did not include 
obligations for MNCs in respect of employees. Out of the four legally binding codes of 
conduct, one included obligations on the part of the MNC. These obligations included 
making an effort to make payments to their suppliers in time and in full, to communicate 
the COC to their suppliers and the obligation to acknowledge any cultural differences 
that might exist between the MNC and the supplier. 

The contractually binding instruments from COCs only included rights for the MNC 
(such as the right to audit) and no obligations. Such clauses, again, would not allow 
for a claim against the MNC on the basis that it has breached its obligations under the 
contract as the contract does not actually contain any obligation for the MNC. As a 
result, a third party beneficiary (assuming the other criteria have been met) would not 
be able to file a claim against an MNC. As with the other jurisdictions, I will – for the 
sake of argument – nonetheless discuss whether the other requirements for a successful 
claim on the basis of a breach vis-à-vis a third party beneficiary could be met by the 
instruments studied.

8.3.2.4 Benefit for third party 

The Contracts (Rights of Third Parties) Act 1999 requires that the third party is expressly 
identified by name or as a member of a class. Most of the legally binding COCs studied 
expressly deal with rights that are to be bestowed upon employees of the supplier. 
Clauses include the following:

Workers may not be subject to unsafe working conditions.

If a claimant is a member of the class of employees of the supplier, this criterion would 
therefore be met.

14 See the example provided in section 8.2.2.2: The MNC and its supplier will make occupational health and 
safety the highest priority and strive to improve their performance in this area. Such a clause would likely 
not lead to an enforceable contractual obligation for the MNC.
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Nonetheless, not all of the legally binding COCs were sufficiently specific to create rights 
for third parties. Clauses requiring a supplier to “establish a system for remuneration 
and benefits” do not specifically name the class of third party beneficiaries. Equally, 
in respect of clauses such as “children belong in school”, it could be argued that child 
workers would qualify as the class of third party beneficiaries, but as it would be unclear 
which obligation would apply to whom, such a clause could arguably not confer a benefit 
upon an individual person.

The Contracts (Rights of Third Parties) Act 1999 requires the intention of parties to 
benefit a third party beneficiary. The contract must expressly provide for a right of action 
for the third party (Article 1(1)(a) of the Contracts (Rights of Third Parties) Act 1999) 
or it must purport a benefit upon the third party (Article 1(1)(b) of the aforementioned 
Act). If the criteria above have been met and the contract is legally binding, sufficiently 
definite, and relates specifically to the employment-related rights of third parties, I 
believe that this requirement has been met. That, however, does not detract from the 
fact that in order for one to successfully initiate a claim against an MNC, the COC must 
create legally binding obligations for the MNC and none of the codes studied include 
obligations that are enforceable vis-à-vis the employee. 

8.3.2.5 Conclusion on breach of contract in respect of a third party beneficiary

As in the Netherlands, therefore, the conclusion must be that the instruments studied 
within the framework of this research would not be likely to give rise to a claim by 
a third party beneficiary. Not only were only five instruments both legally binding 
and sufficiently definite in terms of content, but none of these instruments created 
obligations for the MNC. In England, too, this is not likely to be a feasible course of 
action for those wishing to claim against the MNCs that participated in this research. 

8.3.3 Liability on the basis of the tort of negligence

In order for an action on the basis of the tort of negligence to succeed, the English courts 
require that a duty of care is present, that such a duty has been breached, and that there 
has been causation. The neighbor-principle developed in Donoghue applies. If the act of 
a third person causes the damage, a special situation must be present in order to meet 
the requirement of proximity.15 

Such proximity may exist if the MNC takes upon itself a clear duty versus the persons 
harmed, either on the basis of a contract or if it has taken over the duties of the supplier. 
The first question is one that is co-determined by the content of the COC or contract at 
hand; the second may be co-determined by such content but may also depend on the 
facts of the case at hand (which fall outside of the scope of this research). 

15 Note that the COC may also be used to argue that the MNC’s behavior fell below the standard of care 
expected of it; see section 7.3.3.3; however, such an argument will depend so much on the facts of 
the case at hand, that it is hard to qualify the (lack of value) of the instruments studied in an abstract 
manner.
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In order to determine whether this is, in fact, the case, the question of contractual 
bindingness is not as critical as it would be if the claim would be based on a breach vis-
à-vis a third party beneficiary. 

It would be necessary for the COC to indicate that the MNC has a duty towards the 
persons harmed; those could be workers in the supply chain.16 In England, none of the 
binding COCs included obligations or duties for the MNC, only rights. The instruments 
that were not made contractually binding were mostly formulated in a loose and vague 
manner. 

For instance, the commitment to “contribute to the communities in which the company 
operates” is worded in such a manner that, in my opinion, it could hardly be construed to 
form a duty on the part of the MNC. By and large, all instruments studied only included 
broad and abstract obligations for the MNC towards the world at large. As a result, 
the COCs studied cannot easily be used to construct a duty of care where otherwise 
there would be none. That is not to say that the factual behavior of the MNC may not 
constitute a duty of care taken on by him vis-à-vis workers in the supply chain; it simply 
means that the COCs will provide little assistance.17

Finally, codes of conduct may co-determine the standard of care that the MNC should 
live up to. If the MNC has clearly indicated what is expected of it vis-à-vis its supplier 
and other stakeholders and it can demonstrate that it has met those standards, this could 
provide an argument that there has not been a breach of the duty of care (assuming that 
such a duty of care is established). 

There were a number of MNCs that used weak and non-binding codes of conduct for 
their supply chains and which did not carry out audits or due diligence; those could 
provide an indication that the behavior of the MNC fell below the standard of care and 
in fact amounted to a breach. On the other hand: those MNCs with strong and clear 
COCs could argue that their policies amounted to the best practices in the field and that 
not more could be expected from them, although this may not always convince a court 
that no breach of duty has taken place. 

8.3.4 Misleading advertising

In this section, I will assess to what extent the instruments used could give rise to a claim 
on the basis of misleading advertising. As has been set out in the previous chapter, the 
law provides for individuals filing complaints with the OFT which then decides whether 
it will take (criminal) legal action, as well as for the right of redress for consumers in 
respect of contracts concluded after 1 October 2014.

16 Alternatively, the same could hold for other classes of persons than employees. 
17 Note that this emphasis on the facts, rather than the agreements in place, was also echoed in the CSR 

cases that England has known, such as Chandler v. Cape Plc, discussed in section 7.3.3 and further.
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First of all, individuals may draw attention to unfair commercial practices by filing a 
complaint with the Advertising Standards Agency. Moreover, consumers may unwind a 
contract or claim a discount or damages consisting of either the financial loss incurred 
by the consumer as a result of the misleading advertising, or the alarm or distress that 
the consumer suffered. The observations made in sections 8.3.4.1 through 8.3.4.5 still 
apply. Important to distinguish from one another are “true” advertising claims aimed 
directly at consumers (for instance, advertisements on television or in newspapers) and 
claims made on company websites or in annual (CSR) reports, which may be either 
aimed at investors but also possibly at consumers. The first will fall within the scope of 
the aforementioned Directives, the latter will not.

At the core of any such claim, and the defenses of the MNC against such a claim, will lie 
the verifiability of any CSR claims. This means that any self-assessment questionnaires 
and audits undertaken by the company will play a prime role in legal proceedings 
against the company. The observation made in section 6.3.1.5 is important to note: 
at the time the interviews were held, the participating English companies were not as 
prone to conduct audits in respect of their suppliers. Only five companies requested 
that their suppliers fill out self-assessment questionnaires. This may have consequences 
for the verifiability of the claims made by MNCs. I would recommend that – equally 
important to the manner in which advertisements for companies are phrased – special 
notice is paid to the question whether such claims can really be backed up by hard facts. 

Finally, even though the damages that may be claimed from the MNC are small when 
compared to “punitive damage jurisdictions” such as California, a claim that a company 
has advertised in a misleading manner can still be effective to the extent that companies 
may fear negative publicity to such an extent that they will adjust the manner in which 
they advertise. In that sense, such a claim could bring about behavioral improvements 
on the side of the MNC. 

8.3.5 Conclusions 

In England, the codes of conduct and CSR contracts studied are unlikely to be of much 
help when it comes to constructing a liability claim on the basis of the three legal 
grounds included in this research. 

Claims on the basis of a breach in respect of a third party beneficiary are difficult 
because most of the instruments studied are not legally binding, and if they are they do 
not include obligations for the MNC, only for the supplier. For similar reasons, written 
instruments do not help claims on the basis of the tort of negligence. After all, the 
studied codes of conduct (binding and non-binding alike) do not create a duty for the 
MNC and therefore do not aide in constructing a duty of care if there otherwise is none. 
That is not to say that the factual behavior of the MNC cannot nonetheless make such 
a claim successful. Finally, English law does not allow for a private claim for damages 
purely on the basis of laws on misleading advertising. Complaints can nonetheless be 
filed with the relevant authorities, and may result in substantial negative publicity, but 
victims of CSR abuses cannot see their harm redressed in this manner. 
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8.4  California

8.4.1 Findings on instruments in practice

A summary overview of the findings in respect of California is to be found infra. By 
and large, the twelve participating companies used measures that were more vague and 
– to some extent – less binding than their European counterparts. The MNCs that did 
use strong COCs that were made legally binding were mostly companies that based 
their COC on a model COC that was broadly accepted in the industry in which they 
operated. This COC also included a disclaimer in respect of the creation of rights for 
third parties (see further section 8.4.2.4). 

Most of the companies interviewed also included some kind of due diligence process 
prior to contracting and audited their suppliers. This seems to be in line with current 
transparency requirements in the state of California (on the basis of the Californian 
Transparency in Supply Chains Act and sections 1502/1504 of the Dodd Frank Act) and 
may have consequences for the potential liability of the MNCs. 

8.4.2  Breach of contract in respect of a third party beneficiary and instruments in 
practice

In Chapters 5 and 7, I set out the requirements for a breach of contract towards a third 
party beneficiary under Californian law. In short, these are the following. 

First of all, a valid contract must be in place between the MNC and the supplier. Both 
the formal and substantive requirements as set out in Chapter 5 must be met (including 
the requirement of enforceable terms, which are “reasonably certain”18). 

Secondly, the third party claimant must be an intended beneficiary under the contract. 
Section 1559 of the CCC provides that “a contract, made expressly for the benefit of 
a third person, may be enforced by him at any time before the parties thereto rescind 
it”. He must be able to prove that the “recognition of a right to performance in the 
beneficiary is appropriate to effectuate the intention of the parties”.19 

A final requirement is that the claimant must prove that on the basis of the circumstances, 
it is clear that the promisee intends for the beneficiary to have the benefit of the 
promised performance.20 Section 302 of the Restatement (Second) indicates that this 
final requirement of intention for the beneficiary to be benefited must lie not only with 
the promisor but in fact with both promisor and promisee.

18 Restatement (Second) of Contracts, par. 33 (1).
19 The same statement made in par. 8.1, footnote, still holds: it is arguable that the same theories apply to 

other CSR rights than labor rights, if the class of persons is sufficiently definite.
20 The alternative, namely that the third party must prove that the performance of the promise satisfies 

an obligation of the promisee to pay money to the beneficiary, is not relevant for cases of labor rights 
violations in the supply chain.
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In the paragraphs below, I will examine to what extent these requirements for an 
enforceable clause in respect of a third party beneficiary are met by the instruments 
studied within the framework of this research. As has been discussed extensively in 
sections 7.4.2.1 and 7.4.2.2, this line of argument was used in the case of Doe v. Wal-Mart 
Stores, Inc., where it failed because the court found that the agreement contained no 
enforceable contractual obligations for Wal-Mart Stores, against whom the third party 
beneficiaries had filed their claim. 

8.4.2.1 Formal binding nature of instruments 

Out of the eleven participating MNCs that used a CSR code of conduct or contractual 
clause for their suppliers, eight made their COC or contractual clause legally binding. 
Most of these did so by means of a reference in their general terms and conditions or by 
requiring that the code of conduct is agreed upon and signed for. 

As in the other jurisdictions, this has the advantage that the requirements imposed 
upon the supplier are made legally binding. The other side of the coin is the risk that 
any third party beneficiaries may take advantage of such legal bindingness by claiming 
a breach of those third party rights. 

The other three participating companies either used COCs from an “expectations point 
of view” or did not use a CSR COC at all. 

8.4.2.2 Bindingness of content

Ten MNCs used a COC, of which one code was qualified as weak, four as intermediate 
and five as strong. One other MNC used a weak contractual clause.

Four out of the five strong codes were all based on the same industry-wide model COC 
of the Electronics Industry Citizenship Coalition, which contained terms that would 
meet the requirement of sufficient certainty to be made legally binding. This code 
included phrases such as:

Child labor is not to be used in any stage of manufacturing. The term “child” refers to any 
person under the age of 15 (or 14 where the law of the country permits), or under the age 
for completing compulsory education, or under the minimum age for employment in the 
country, whichever is greatest. […] Workers under the age of 18 shall not perform work 
that is likely to jeopardize the health or safety of young workers.

Clauses such as this one clearly indicate what is expected from the supplier: they include 
hard-and-fast requirements (such as the bottom line in terms of age) and do not leave 
much room for discussion between parties to the contract. 

The other three COCs and one contractual clause that were made legally binding either 
qualified as weak (two) or intermediate (three). The weak code and clause were clearly 
“high level” and aspirational in nature and included no requirements in respect of a 
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number of core labor issues (such as forced and child labor). They used phrases such as 
the following: 

The supplier must act with integrity at all times. 

The supplier is to comply with all applicable laws. 

Clauses such as the ones above do not sufficiently clearly state what is expected of the 
supplier and the MNC and would not easily lead to a distinctive breach on which a third 
party beneficiary could rely. 

Finally, there were three intermediate COCs, of which in respect of certain terms it 
could be debated whether they would be considered sufficiently certain to be legally 
binding. Examples are clauses such as the following:

Suppliers must comply with all applicable labor laws, including those related to slavery or 
human trafficking.

Workers should be entitled to associate freely.

Clauses such as those can beg the question which “applicable laws” are referred to (home 
state or host state) and it is problematic that the only requirement is merely compliance 
with the law, which any supplier would be required to do anyway. The phrase “associate 
freely” also does not stand out in terms of clarity: what falls within this scope? What 
if local laws prohibit freedom of association but ILO Core Conventions prescribe it? 
Which rules will then prevail? Such clauses could lead to a court’s conclusion that the 
clause is insufficiently certain and therefore not legally binding. In interpreting such 
a clause, the court will take the approach of the “expressed intent, under an objective 
standard” discussed in section 5.4.3. 

8.4.2.3 Obligation for the MNC?

The question whether the (legally binding) COC contains an obligation for the MNC will 
lie at the crux of any claim against an MNC by a third party beneficiary. All instruments 
studied contained obligations and duties for the supplier of the MNC, but few, if any, 
of the instruments studied contained obligations for the MNC. This begs the question 
whether any of the Californian MNCs participating in this research have included such 
obligations for themselves (with the accompanying risk of liability if they fail in their 
obligations).

If that is not the case, no matter how binding the agreement between the MNC and the 
supplier will be, there will be no possibility for third party beneficiaries to file a claim 
against the MNC because there will not have been any breach of duties on its side. 

As with the other jurisdictions, a number of participating MNCs that used legally 
binding instruments made sure that the only contractual duties included in the COCs 
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were for the supplier, not for the MNC. Most clauses in COCs began with “Suppliers 
shall not…” or “Suppliers shall provide…”. There were three main exceptions. 

One company did not create a separate supplier COC but rather used its own internal 
COC for its suppliers as well. At the same time, this COC was mainly focused around 
obligations for their own employees (such as not to engage in corrupt activities or accept 
gifts from relations of the MNC), rather than setting out their rights. The only labor-
related right that followed from the ILO Core Conventions related to the company’s 
policy of non-discrimination. The company indicates that it wishes to create a “positive 
work environment” but these (vague) obligations only relate to rights in respect of its 
own employees, not those of its suppliers. This clause is therefore not likely to lead to 
rights for third party beneficiaries that could lead to a claim on the basis of a breach of 
these rights.

A second exception came in the form of a company that, again, used an extensive 
handbook to set out its requirements for engaging with suppliers. Although the 
introduction clearly sets out that these are requirements that relate to suppliers and 
business partners, all obligations are phrased as “we will…” and “we will not”, rather 
than “supplier will…”. 

Surprisingly, none of the chapters, not even the labor chapter of the handbook, explicitly 
state that third parties may not derive rights from the content thereof. In the handbook 
notes, which further explain and illustrate what exactly is required, the obligations 
solely focus on the obligations for the suppliers, not for the MNC itself. 

It could nonetheless still be questioned whether such a contract does not also create 
obligations for the MNC. As a result, if labor rights have been breached in the supply 
chain, and the handbook states that the MNC itself will respect workers’ rights to freely 
associate and make use of collective bargaining, it is imaginable that workers could 
claim not just against their employer (the supplier that contracted with the MNC) but 
also against this MNC itself. 

Another exception was the EICC Code of Conduct, which was used by a number of 
participants. This standard, industry-wide COC sets out standards for its “participants” 
and explicitly states that such participants are to regard the code as a “total supply chain 
initiative”.21 This means that the obligations contained in the COC apply to both the MNC 
and its suppliers. Its clauses are phrased from a neutral, worker-focused perspective 
(rather than strictly creating obligations for the supplier). Examples are the following:

Child labor is not to be used in any stage of manufacturing. The term “child” refers to any 
person under the age of 15 (or 14 where the law of the country permits), or under the age 
for completing compulsory education, or under the minimum age for employment in the 
country, whichever is greatest. 

21 See www.eiccoalition.org/media/docs/EICCCodeofConduct4_English.pdf.
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Such a phrase is sufficiently specific to be capable of being legally binding and creates 
obligations in respect of an entire supply chain, rather than simply for the MNC or its 
supplier. MNCs are, in theory, also under a legal obligation that no child labor takes 
place in the supply chain. It is therefore theoretically imaginable that workers could 
base a claim on the contractual obligations contained in this code. There is, however, a 
disclaimer in respect of third party rights contained in this code. This will impact the 
rights that third parties may derive from this code, as I will discuss in the next section. 

8.4.2.4 Third party 

The third requirement is that the claimant must prove that on the basis of the 
circumstances, it is clear that the promisee intends for the beneficiary to have the benefit 
of the promised performance. Section 302 of the Restatement (Second) indicates that 
this final requirement of intention for the beneficiary to be benefited must lie not only 
with the promisor but in fact with both promisor and promisee. 

As indicated in previous chapters, it has been argued that in supply chain relationships, 
“the buyer-supplier must have unequivocally intended that the code benefit the 
workers”.22 Whether such an intent is present may be deduced from the language of 
the code or contract, the circumstances surrounding the agreement’s execution or 
performance,23 the parties’ situation and their apparent purpose.24

For COCs such as the one described in the previous section, which contain not only 
obligations for the supplier but also for the MNC, it could well be that any legal 
proceedings would then center around the question whether both parties intended for 
the workers to gain rights under the supply contract and the COC.

A disclaimer stating that the COC does not intend to create rights to that effect could 
provide a clear indication that neither the MNC nor the supplier intended for the third 
party beneficiary to be benefited with the promised performance. The EICC disclaimer 
reads as follows:

The Code is not intended to create new and additional third party rights, including for 
workers.

This disclaimer could therefore be sufficient not to create rights for third party 
beneficiaries as it clearly states the lack of intention to benefit for both promisor and 
promisee. 

22 Phillips & Lim 2009, p. 368.
23 Restatement (Second) of Contracts Par. 302 (1981).
24 17A Am. Jur. Proof of Facts 2d, Intent of Contracting Parties to benefit Third Person par. 4 (2008).
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8.4.2.5 Conclusion on breach of contract in respect of a third party beneficiary

The COCs used by participating companies in California led to more interesting 
conclusions than in the other two legal systems studied. A number of companies used 
the EICC Code of Conduct, which creates obligations for “participants”: not just for the 
supplier, therefore, but also for the participating MNC. However, as illustrated above, 
the EICC Code of Conduct also includes a disclaimer which states that workers may not 
derive rights from the code of conduct. If courts follow that disclaimer, workers would 
then not qualify as third party beneficiaries since such a disclaimer would indicate that 
neither promisor nor promisee intended for the third party beneficiary to have the 
benefit of the intended performance. 

Another “outlier” (from an international perspective) was formed by a company that 
created an extensive handbook with guidance, and that set out not just the principles 
and obligations for suppliers but also for itself. No disclaimer in respect of third party 
beneficiaries was included. Since the wording did not make clear who was burdened 
with the obligations (phrased as “We will (not)…”, but the clarifications only related to 
suppliers’ obligations), a legal debate could ensue on the question whether the MNC 
itself had any legal obligations of its own under the COC. This is therefore a point of 
attention for MNCs that use a similar structure for their own COCs. 

8.4.3 Liability on the basis of a tort

What role do the instruments studied within the framework of this research play when 
it comes to the liability of the MNC for CSR violations in their supply chains under 
Californian law? 

In this section, I will not only discuss what role the instruments studied play in 
establishing the tort of negligence, but I will also look into two specific forms of 
negligence: negligent undertaking and negligent performance of a contractual duty. 
The other option discussed in section 8.4.3.2, negligent retention of control, depends 
so much on the factual organization and agreements in place between the MNC and its 
supplier and the factual control that the MNC has over its supplier that the COC will 
likely play a minor role in establishing this form of liability.

In order to establish liability on the basis of negligence, it is required that the MNC was 
under a duty of care and that such duty has been breached. Absent a special relationship, 
the Californian courts do not generally assume an affirmative duty of care or a duty to 
act. In the previous chapter, I dissected the various relevant grounds for such a special 
relationship. 

Negligent undertaking
As set out in section 7.4.3.2.1, negligent undertaking or the Good Samaritan doctrine 
is one exception to the general rule that there is no affirmative duty to take action. 
If a person decides to undertake protective services to help another, he must exercise 
due care in the process. If his actions increase the risk of harm to the other person, he 
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may be liable for any physical harm caused. The undertaking required for liability on 
this legal ground may consist of obligations which the MNC undertook with respect 
to the employees of its suppliers. If this requirement has been met, there are further 
requirements that must be met (such as that the risk must have increased or that the 
employees relied on the undertaking, or that the MNC took on a duty previously owed 
by the supplier). However, the first requirement of an undertaking of the MNC vis-à-vis 
workers in the supply chain is generally already problematic enough.

In the case law, such as Doe v. Wal-Mart Stores, Inc.,25 this requirement of an undertaking 
has been interpreted in a similar sense as the requirement for a contractual obligation on 
the side of the MNC. In the aforementioned case, the first major question was whether 
Wal-Mart was under a duty to inspect supplier factories or whether it simply stipulated 
that it had a right to do so; the second question was whether Wal-Mart had “waived off 
the ambulance” by proclaiming that it did not need help in combating labor violations. 
The Court ruled that there was, indeed, no obligation for Wal-Mart to protect the 
workers in the supply chain. 

In the application of these principles to the documents that were studied as part of this 
research, the following deserves notice. Whether the first requirement has been met 
depends strongly on the wording used in contracts and codes of conduct.26 

As has been demonstrated in section 8.4.2, with the exception of the EICC Code of 
Conduct, the instruments studied generally do not include any obligations for the 
MNC, only for the supplier. But even in respect of the EICC COC, it can be questioned 
whether it actually imposes obligations upon the MNC (such as a duty to inspect) vis-à-
vis the workers in the supply chain. This has been stated in section 8.4.2.2. 

Moreover, it could be argued that the disclaimer (that the Code of Conduct does not 
create any new rights for workers) would also encompass a claim based on negligent 
undertaking. This was also previously argued in section 7.4.3.2.1 to counter the 
argument made by Phillips and Lim: the argument that certain clauses are included in 
COCs in order to effectuate protection for workers does not necessarily mean that a 
duty has been created for the MNC to effectuate that protection. 

Whether the second criterion of either increasing harm, reliance on statements, or taking 
on a duty of the supplier, will be met will depend solely on the facts and circumstances 
of the case at hand. What can be said, nonetheless, is that it may be important for MNCs 
working with suppliers in countries with a lax enforcement of labor laws27 to ensure 
that they do not assume the legal duties that belong to suppliers (such as ensuring that 
employment law is complied with, or acting as the de facto employer). Working at arm’s 
length while still engaging with suppliers seems to be a safer course of action from a 
liability perspective than actually taking on duties of their business partners.  

25 Doe v. Wal-Mart Stores, Inc., 572 F.3d 677, 680 (9th Cir. 2009).
26 Further statements made by the MNC to workers (through the media or directly) may also impact 

whether the MNC meets this criterion, but these are not part of the research.
27 Or other CSR-related laws, such as environmental laws, for that matter.
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Negligent performance of a contractual duty
The same that has been said in the above two sections on breach, in respect of a third 
party beneficiary, and negligent undertaking, can be reiterated in respect of the criterion 
of negligent performance of a contractual duty: none of the codes of conduct included 
clearly worded contractually binding duties for the MNC that could serve to protect 
workers in the supply chain.28 That means that the instruments studied would not allow 
for a right of action on this legal basis. 

Common law negligence and negligence per se
Finally, how could the instruments studied impact a claim on the basis of common law 
negligence? A claim on the basis of common law negligence is based on the assertion 
of an ordinary duty of care and a breach of such duty (as well as the “usual” elements of 
causation and damages). 

Such a claim would not require a special relationship; the claimant would need to 
prove that the MNC acted negligently (without ordinary care in an activity from which 
harm might reasonably be anticipated). In respect of claims in supply chains, it is again 
important to note that the negligent behavior will likely consist of a failure to act or 
intervene in the supplier’s business; after all, it is the supplier under whose supervision 
the damages occur. As indicated in section 7.4.3 and further, such an ordinary duty 
of care requires “active carelessness”, rather than a failure to act. If there is no special 
relationship (such as in the case of negligent undertaking or negligent performance of 
a contractual duty), the court may apply the multi-factor test developed in Rowland v. 
Christian.29 To date, the Californian courts have never assumed such an ordinary duty 
of care in respect of cases where the MNC failed to intervene in the business of the 
supplier. 

Despite the fact that a claim based on a breach of an ordinary duty of care is likely to be 
unsuccessful, the following can be noted. In arguing such a claim, important questions 
are whether the risk could have been avoided and whether it could have been foreseen. In 
respect of those questions, CSR policies and practices may nonetheless play a major role 
for the question whether “harm might reasonably be anticipated” and the question of 
the amount of care with which the MNC acted. The pre-contractual questionnaires and 
self-assessment questionnaires, as well as audits undertaken by most of the companies 
in the California sample, could serve to illustrate both that the MNC has taken sufficient 
care in order to prevent harm from materializing, as well as that the MNC should have 
been aware of the risks inherent in its activity. What will be deemed “enough” care is 
nonetheless hard to establish; the international legal arena does not provide guidance 
on the question of how much verification, auditing and control is required for any 
internationally operating company to meet the requirement of due care. 

28 Note that this conclusion holds true whether the third party would qualify as a third party beneficiary 
or not. See section 8.2.2.3.

29 (1968) 69 C.2d 108, 70 C.R. 97, 443 P.2d 561. See also section 7.4.3.2.4.
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8.4.4 Misleading advertising

In order to hold an MNC liable on the basis of misleading advertising, sections 17200 
and 17500 of the Business and Professions Code (“BPC”) require that an individual who 
has standing (as set out in section 7.4.4.) can demonstrate that there has been unfair 
competition and that he has suffered injury. If he can prove that he was led to purchase 
a product, on the basis of certain CSR claims, and he would not have if he had known 
of the true state of the company’s business affairs, this requirement has been met. The 
claimant must prove that the statements in question were untrue or misleading and that 
the defendant knew or should have known, by reasonable care, that those statements 
were untrue or misleading.30 The actual verifiability of any claim is therefore not as 
relevant as in the other jurisdictions: it is sufficient to prove the misleading nature of 
a claim.

The most important aspect in respect of liability for CSR statements on the basis of 
misleading advertising is what the nature of the claims at hand is. Are the claims factual 
in nature or aspirational? In the previous chapter, I have reiterated Fisher’s statement 
that factual CSR statements (rather than aspirational ones) about products or services 
could lead to liability. She argues that if there are no statements of fact, “activists may 
have difficulty using codes of conduct” as a ground for legal liability.31 As noted in the 
previous chapter, to date there have not been any cases that concerned liability directly 
based on CSR COCs rather than on advertising statements in relation to the MNC’s 
CSR performance (such as in the case of Nike v. Kasky). It is nonetheless theoretically 
possible that such policies could lead to liability. 

How does this compare to the statements made in the COCs studied? The following can 
be said. As stated in section 8.4.2, most of the COCs and contracts studied contained 
only obligations for suppliers (along the lines of “suppliers shall not employ underage 
workers”). It is arguable that that is not a statement of fact but rather a prescriptive 
statement or an aspiration and one that only pertains to the supplier’s behavior, rather 
than to practices of the MNC. It is arguable that an MNC could not be held liable for 
such statements on the basis of misleading advertising law in California. Any COCs that 
do include statements in respect of the MNCs’ own practices are aspirational in nature: 
“we aspire to act with integrity”, et cetera. 

The main exception to this rule comes in the form of the EICC Code of Conduct, which 
applies to all companies that have declared support for its code of conduct and their 
(sub)suppliers. In the EICC COC, all standards that relate to labor are drafted in a 
prescriptive manner: “child labor is not to be used”, “participants should be committed 
to a workforce free of harassment and unlawful discrimination”, and “the rights of 
workers to associate freely … shall be respected”. 

30 People v. Lynam, 253 Cal.App.2d 959, 965 (1967).
31 Fisher 2006, p. 303.
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Such statements are not factual in nature: they do not express a present state or 
characteristic of a product. As a result, the EICC COC (the only COC in the sample 
that was frequently made binding, and that included clear and “strong” obligations 
for MNCs instead of simply for suppliers) would likely be qualified as prescriptive or 
aspirational rather than as factual, and is therefore in and of itself unlikely to lead to 
liability on the basis of the BPC. 

Any statements made by companies that go outside of the scope of this COC (or another 
COC, for that matter) could nonetheless still lead to liability claims on the basis of 
misleading advertising, as was seen in Nike v. Kasky. 

A second question with respect to the feasibility of claims under sections 17200 and 
17500 BPC is whether those claims were made in a commercial manner, in order to 
encourage customers to buy their products. The answer to this question has different 
implications than in the other two jurisdictions studied. In the often quoted case of 
Nike v. Kasky, this was not such an important point of debate since the claim concerned 
statements made by Nike directly to customers (“During the shopping season, we 
encourage shoppers to keep in mind that Nike is the industry’s leader in improving factory 
conditions”) whereas it is also imaginable that a claim can solely be based on a CSR COC 
that is placed via a link on a consumer website that sells products. 

The question is whether the statements on which the claimant relies are to be considered 
commercial speech and to what extent these statements should receive protection. 
Any claim for false advertising will likely be countered by a defense based on the First 
Amendment to the US Constitution: the MNC would claim that its statements were 
constitutionally protected as noncommercial speech. As I have not focused on the 
presentation of CSR claims outside of the scope of COCs and contracts, I cannot draw 
conclusions in respect of the practical possibility of such claims. This could, however, 
provide for interesting further research. 

Finally, note again that the Californian Unfair Competition Law does not allow for the 
award of damages. This has nonetheless not deterred companies such as Nike from 
reaching multi-million dollar settlements. If such settlements are an adequate indicator, 
the impact that such legal proceedings can have on MNCs are therefore great.

Such a risk of liability and bad publicity has led some scholars to call for a safe haven 
for companies’ discourse about CSR.32 A company’s fear of being held liable can easily 
result in a clamming up about the subject and that seems to be in the interest of neither 
NGOs, nor workers or consumers. 

8.4.5 Conclusions

In conclusion, the difficulty with any liability claim against an MNC for harm caused in 
its supply chain will be finding fault with the behavior of the MNC, rather than that of 

32 See, inter alia, Hess & Dunfee 2007.
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its suppliers. In the codes of conduct and contracts studied, Californian MNCs do not 
create any clear, legally binding obligations for themselves in respect of those who work 
in the supply chain. They tend to stick to drafting obligations for their supply partners 
rather than for themselves, and where they do (such as in the case of the EICC Code 
of Conduct), they include a disclaimer that third parties cannot derive rights from the 
instrument at hand. This means that there are few connection points in the instruments 
used on which a liability claim could be based, assuming that Californian law applies.

As stated, nonetheless, many determining factors for the question whether the MNC 
can be held liable will not be found in written instruments, but rather in other ways: 
how did the MNC organize its business and that of the supply partner in practice, how 
did it communicate about its CSR policies, did it make any promises towards supply 
chain workers in other ways? These factors are likely to be equally important in cases 
that concern MNC liability. 

8.5 Final notes

On the basis of the previous sections, it can be concluded that the written instruments 
used by the MNCs in each jurisdiction, in and of themselves, will be unlikely to 
contribute to the liability of the MNC for CSR violations in the supply chain. The 
instruments used33 are worded carefully and generally do not include obligations for the 
MNC, other than perhaps against its own supplier. 

As a result, a claim solely based on a breach of contract vis-à-vis a third party beneficiary 
is unlikely to be successful, and it will be difficult to construct a duty of care on the basis 
of these instruments. Whether a claim on the basis of misleading advertising will be 
successful is hard to say: this will largely depend on the manner in which the COC or 
CSR policy was communicated (was it part of advertising or not?); an aspect that was 
not included in this research.

To phrase it differently: while the instruments studied may not aid those who wish to 
claim against the MNC for supply chain CSR violations, they may be of aid to the MNC 
in warding off potential liability to the extent that such liability will be based on these 
instruments. 

33 Again, note that this issue focused on labor rights, rather than other CSR issues, although many of the 
general observations made may also translate to CSR instruments than those pertaining to labor rights. 
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Conclusion: possibilities and 
limitations of (private) law9

This research takes a comprehensive approach to the CSR issues that occur in the global 
supply chains of MNCs and the legal framework in which these issues can be placed. The 
key question in this research concerns the impact of (semi-)contractual CSR measures 
taken by MNCs in order to govern their supply chains on their (non-)liability for CSR 
violations in the supply chain. 

I have concluded that almost all of the MNCs studied took measures to govern the CSR 
behavior of their suppliers and that, with some local variations and exceptions, MNCs 
that used strong measures also ensured that these measures were legally binding, while 
vague measures were often voluntary in nature. In general, the measures taken by the 
MNCs that participated in the Netherlands were the strongest in terms of both their 
content and their legal binding nature. MNCs in England and California generally used 
measures that were vaguer and less binding than their Dutch counterparts, allowing for 
more flexibility and requiring a stronger relationship-based approach. 

Rather than discussing what companies would need to do in order to regulate their 
supply chains from a CSR perspective, or arguing over the presumed benefits of any 
actual course of action, this research has created new insights into the practices that 
MNCs across a broad range of industries actually use in order to govern their supply 
chains from a CSR perspective. With the insights provided by this research, it is therefore 
no longer necessary to debate what codes of conduct could look like in practice; rather, 
one can consult the findings in Chapter 5. 

This research then discussed a number of legal grounds that can be used as a basis for 
the liability of the MNC for CSR violations in the supply chain: a breach of contract in 
respect of a third party beneficiary, liability on the basis of a tort (with legal variations in 
each jurisdiction) and misleading advertising in respect of the CSR conditions in supply 
chains, vis-à-vis both consumers and traders. 

I concluded that on the basis of the scant case law available on this subject matter, it is 
unlikely that an MNC will be held liable for damage caused by CSR violations in the 
supply chain, unless it takes on obligations that, in one form or another, go outside of 
that which would normally be expected from the MNC in a buyer-supplier relationship, 
or unless the factual behavior of the MNC gives rise to a liability claim. 
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Upon verifying to what extent the instruments studied could give rise to such liability of 
the MNC, I have argued that, by and large, the instruments studied will not be likely to 
contribute to the liability of the MNC. In all three jurisdictions, the instruments studied 
do not include clear, strong obligations for the MNC (rather than the supplier) that 
would give rise to a claim if these obligations would not be lived up to. 

The current status quo in terms of liability and contract law is therefore in my opinion 
unlikely to lead to liability for MNCs (as demonstrated in Chapter 7). More importantly: 
the measures that the MNCs studied take in order to govern their supply chains will 
sooner serve to negate the liability of MNCs for supply chain CSR violations than to 
establish such liability. That is not to say that a fear of liability cannot be the impetus 
for any kind of improvement in terms of CSR performance, but I would argue that the 
stimulus is provided by the bad press that comes along with legal proceedings rather 
than the actual fear of legal liability (since that chance will be slim in most cases). 
Moreover, with the increased insight into the effect that COCs have on the potential 
liability of companies, the tendency will likely be to make use of COCs that are even less 
likely to lead to liability than the codes that are currently in use. 

This means that it is not impossible to hold an MNC liable for CSR violations, but it 
does mean that additional facts would be required for such liability. This observation is 
an insight that any NGO or individual that considers filing a claim against an MNC for 
CSR violations in the supply chain should take into account. Rather than spending too 
much time on the wording and scope of COCs or contracts, additional time could be 
spent on the facts of the case and to what extent they would support such a claim. 

For MNCs, on the other hand, the most important finding to come from this research 
is that they need to spend time and energy on drafting their COCs and contracts. 
Requesting legal advice in respect of these instruments – as they would with a purchasing 
contract or with standard terms and conditions – should not be considered a luxury but 
rather a necessity, if they want to avoid legal claims in the future. After all, depending 
on the manner in which a code of conduct or contract is drafted, MNCs are not only 
able to create obligations for their suppliers (a supposedly desired effect); the careless 
drafting of legal instruments can also – as an unwanted side-effect – lead to their own 
legal liability, for instance by the creation of a right for legal recourse for third parties 
(such as employees) in their supply chains, or by drafting their COCs in such a manner 
that they in fact amount to a new standard of care, to which they can be held in court.

Another factor making it less likely for an MNC to be held liable is the lack of legislation 
in respect of CSR in general and CSR in supply chains. Out of the three jurisdictions 
studied, California seems to be the most progressive, but even there, legislation is limited 
to transparency requirements for MNCs. A number of governments (most strongly, 
the Dutch government) have indicated that they do not wish to create such legislation 
for MNCs, arguing that such improvements are better brought about by stakeholder 
dialogues between – inter alia – NGOs and MNCs, and by creating informal agreements 
on the subject. In the near future, it should not therefore be expected that there will be 
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more (legal) clarity on the exact scope of the duty of care for MNCs in respect of their 
supply chains. 

A first, careful conclusion would therefore be that, perhaps, the law as it currently 
stands does not have all that much to offer when it comes to bringing about long-
term improvement for CSR in supply chains. After all, on the basis of the current legal 
framework, the risk of legal liability for MNCs is small, and what little risk there is tends 
to be remedied by the way in which COCs and contracts are drafted by MNCs. Moreover, 
since legislation is limited to transparency requirements for MNCs (and frequently not 
even that), and governments do not attempt to carve out a clear duty of care for MNCs, 
the law is unlikely to bring about the revolution that is perhaps necessary to prevent 
further disasters comparable to that of Rana Plaza, Bangladesh from occurring. So 
although lawyers tend to see the law as the center of the (academic) universe, at the 
moment it perhaps does not have much to offer when it comes to bringing about CSR 
improvements in the supply chains of MNCs. This does not necessarily mean that this 
(limited) role cannot change and that it should remain limited in the future; should 
governments decide that change is necessary, it is possible that the law can in fact bring 
about such a revolution. 

The developments in a number of European countries should therefore be looked at with 
interest. The government of the Netherlands has indicated in its CSR Risk Estimation 
that, in 2016, it aims to conclude a number of covenants between companies and – likely 
– NGOs, trade unions and possibly the government.1 What the scope of such covenants 
will be, whether they will be legally binding, whether enforcement mechanisms will 
be included, and who will be party to these covenants still remains to be seen. The 
Covenant for Better Coal, which was concluded on 17 November 2014 and is a non-
binding covenant between the Dutch government and a number of energy companies, 
does not serve as a very promising example: although it aims to increase transparency 
in respect of the sourcing of coal, it is non-binding and the only way of obtaining legal 
recourse is through the already established OECD National Contact Points.2

In the meantime, the UK government has announced it will include transparency 
requirements in its Modern Slavery Act – a first, somewhat cautious step on the way to 
creating legal obligations for MNCs in terms of CSR.3 In France, a number of changes 
have been proposed to alter – inter alia – the French Civil Code and the Company Act 
in order to create a legal foundation for a duty of care for MNCs in respect of their CSR 
obligations.4 

1 See Government letter to the House of Representatives commenting on the final report on the CSR 
Sectoral Risk Analysis, 19 November 2014, found at: www.rijksoverheid.nl/documenten-en-publicaties/
kamerstukken/2014/11/19/kamerbrief-met-reactie-op-het-eindrapport-mvo-sector-risico-analyse.html. 

2 Found at www.rijksoverheid.nl/bestanden/documenten-en-publicaties/convenanten/2014/11/17/conve 
nant-ten-aanzien-van-de-verbeteringen-in-de-steenkolenketen/scan-van-minbuza-multifunctional.pdf, 
last accessed 2 December 2014. 

3 See, inter alia, www.parliament.uk/business/committees/committees-a-z/joint-select/draft-modern- 
slavery-bill/. 

4 For the last amendment to section 1833 of the French Code civile, see: http://aef.publiatis.com/
documents/DAM/%7BE4636700-6B26-45A9-A471-F8A3E6F8E5D9%7D/42014.pdf.
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Whether these initiatives and proposals will lead to an actual, increased clarity as to 
what may be expected of MNCs, or even whether it will improve their CSR performance, 
remains to be seen. In the meantime, I believe that lawyers who aim to bring about 
improvements in terms of CSR in supply chains should not just look at the law, but take 
inspiration from both CSR practitioners as well as from other academic disciplines. I 
will therefore discuss a number of insights from the CSR practitioners interviewed and 
incorporate some insights from other academic disciplines in the following sections. 
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Epilogue

Insights from across the (legal) fence: learning from practitioners

So where do the previous conclusions leave us? This section aims to provide the reader 
with insights that are not necessarily scientific but that may nonetheless be of interest to 
those with an interest in improving CSR practices. It should be noted that the insights 
gathered in this section are anecdotal (rather than gathered on the basis of scientific 
methods) and based in part on information voluntarily offered in the interviews 
conducted with CSR practitioners from the participating MNCs; more insights were 
gathered through informal participation in discussions on LinkedIn discussion groups, 
such as the group for CSR Practitioners. 

Although it should be noted that this section does not aim or presume to be more than 
that (the combined insights from the CSR practitioners spoken to within the course of 
this research), it may nonetheless serve to elucidate the question of where to look next if 
we wish to improve the CSR performance of MNCs and their supply chains. Moreover, 
these insights may serve as starting points for further academic research (be it legal or 
non-legal in nature). 

One sentiment expressed by all those spoken to was that the law and written instruments 
played a very small role in their daily operations with suppliers. One participant 
indicated (whilst laughing!)  that they “drafted contracts, had them signed, threw them 
in a drawer and never looked at them again”, unless a conflict arose, when they would be 
looked at to establish where exactly whose responsibility could lie. 

Especially those working in a commercial field (e.g. sales) state that the law or liability 
was never on their minds when trying to close a deal. Other participants added 
that more legislation would not improve the CSR performance of MNCs. As major 
shortcomings of CSR legislation, practitioners pointed out that it would be outdated as 
soon as it becomes law, due to the slowness of the legislative process. Since CSR is a fast-
developing field, they argue, legislation would not be able to keep up with developments 
anyway. More law is therefore in their opinion not what is necessary to bring about 
long-term change in the supply chain.

Another observation that can be made on the basis of the interviews conducted is 
that many companies indicated – off the record – that they saw a major problem in 
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terms of the implementation of CSR policies and instruments. This issue was especially 
problematic if the focus of the organization would lie with sales targets and/or if CSR 
performance was not a major topic on the agenda. On the basis of these observations, 
it could be said that the effective implementation of CSR policies throughout all layers 
of the organization is key if the MNC wants to ensure an effective CSR policy. One 
commenter added that what is necessary is that MNCs “inhale the philosophy of [CSR] 
into their business practice. Only then will supply chain management work, not through 
laws, and not through audits.” 

This claim, that the “tone at the top” matters and that CSR must be done by “living 
and breathing” CSR in organizations is echoed in the research. The mere adoption of a 
COC is not sufficient for its effectiveness in regulating CSR behavior in organizations 
and with external partners. Withers studied what would be effective for a company’s 
commitment to CSR and concluded that if employees received mandatory CSR training 
on the COC adopted by a company, this significantly impacted the level of commitment 
to CSR.1 Employees were more perceptive to CSR issues and better at observing when the 
supplier’s employees behaved unethically. This effect was even stronger if the company’s 
own COC was shared with suppliers. 

Moreover, all CSR practitioners spoken to indicated that the approach in MNC-supplier 
relationships is moving towards a partnership approach. This ensures that each party 
knows what to expect from one another, enabling proper communication on CSR 
requirements between the MNC and the supplier, using long-term relationships in 
order to make improvements in terms of CSR performance, rather than “cutting and 
running” if CSR performance is not up to scratch. If the MNC frequently uses one-off 
suppliers (for instance, for the production of simple products, or because their regular 
suppliers are not interested in the production of smaller quantities) the risk of CSR 
requirements being lost in translation is great: the supplier commits because it does not 
want to lose out on an order, but does not know what, specifically, is required of it in 
terms of CSR. The speed of the production process does not allow for verifications, and 
the supplier is then unable to communicate these CSR requirements further down the 
chain. If a partnership approach is taken, with long-term MNC-supplier relationships, 
these risks are minimized, they argue. 

This proposal to only engage in long-term relationships is problematic in two respects. 
First of all, for many industries, this is not feasible. MNCs in the fashion industry, 
for instance, must at times be able to produce smaller orders of only a few hundred 
items rather than thousands. Such orders may simply be too small for such long-term 
suppliers to produce and they will not be interested and willing to produce such orders. 
As a result, MNCs are forced to make use of ad-hoc suppliers. Secondly, NGOs and 
CSR practitioners alike argue that this would not be a desirable development since this 
would effectively “close up” the market to new players in the supply market. Some kind 
of balance should therefore be struck between working with dependent, “CSR-proof ”, 
long-term suppliers and allowing new supplier candidates to prove themselves. 

1 Withers 2013.
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A number of CSR practitioners pointed out the limits of the auditing processes. A first 
issue frequently noted is that there are no requirements in terms of CSR auditors or 
internationally recognized standards that a CSR auditor must comply with. As a result, 
the quality of auditors varies widely and many freelance auditors are used. Such audits, 
for instance, only interview the management of supplier companies but not the workers 
that work in supplier factories, in a setting that is suitable for such interviews (i.e., not at 
their workplace but outside of the factory). As a result, the audit provides an incomplete 
representation of the CSR performance at the factory. If all auditors would be certified 
by an international body, it would ensure that the audits carried out are thorough and 
consistent and all meet the same standard. 

A further point echoed by many practitioners is that what is needed is not more 
legislation, but rather, better enforcement of the (local) legislation already available. For 
instance, strengthening labor inspectorates would aid in ensuring that existing laws are 
complied with by supplier companies. 

Practitioners therefore seem to conclude that as it currently stands, the law, at least on 
paper, does not play a large role when it comes to bringing about improvements in CSR 
performance in the supply chain. What could bring about such long-term change is a 
combination of factors: the “living and breathing” of CSR in both MNCs and supplier 
companies, a (long-term) partnership approach, a professionalization among auditors. 

Final notes

So where do the findings from this research leave the reader? Any attempt to make 
structural improvements in the CSR performance in the supply chain is complex 
and cannot be solved by the simple adoption of a good code of conduct or a contract 
between the MNC and its supplier. As indicated by John Ruggie, quoted at the start 
of this book, “there is no silver bullet”. I nonetheless believe that any attempt to study 
CSR in the supply chain can benefit from an approach that takes into account the 
practical framework in which companies operate. A multi-disciplinary approach is 
also preferable, in my opinion, over a “tunnel vision” that only incorporates insights 
from legal academia. Finally, since the field of CSR is moving very quickly, insights 
from practitioners should be valued and taken into account when determining what 
the approach in respect of CSR should be – for any company, organization, or even for 
a jurisdiction. 
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Summary

Chapter 1: Introduction

This book investigates the legal measures that multinational companies in the 
Netherlands, England and California take to govern corporate social responsibility 
aspects of their supply chains and the legal implications these measures have in terms of 
contract and liability law. This summary aims to provide a brief overview of the matters 
covered in each chapter and the most important findings of the book.

Chapter 2: Research methodology

This research is concerned with the (semi-)legal, contractual measures taken by 
companies in order to govern the CSR behavior of their supply partners. The main 
research question is as follows:

How do (semi-)contractual mechanisms between MNCs and their supply partners 
impact the (possible establishment of) liability of MNCs for corporate social responsibility 
violations in their supply chain? 

I have investigated the CSR policies, general terms and conditions and contracts of 
MNCs in three jurisdictions: the Netherlands, England and California (United States). 
Approximately 45-50 companies were approached in each jurisdiction, of which 10-15 
agreed to participate. Interviews were held with employees from each company and 
the relevant CSR codes of conduct, contracts and general terms and conditions were 
requested from each participating company. The information analyzed was limited to 
those rights pertaining to the ILO Core Conventions. The information gathered was 
applied to a model adapted from Van Tulder and Kolk 2001 

Chapter 3: Setting the stage and identifying issues

In this chapter, the framework in which MNCs operate is set out. Over the past decades, 
the number of companies that operate multinationally has expanded dramatically 
under the influence of globalization. At the same time, the concept of corporate social 
responsibility has taken off. NGOs and governments alike urge MNCs to live up to 
their responsibility towards those stakeholders influenced by their operations. CSR is 
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currently embedded in a number of (semi-)legal frameworks, notably the framework 
for business and human rights drafted by the UN Special Representative John Ruggie 
and a number of governmental national action plans, including the action plan of the 
Dutch government. 

The role played by the supply chain is of particular interest, because of the special 
risks that come with the use of international supply chains. Such risks occur due to the 
limited influence that MNCs have over their supply chains. A number of considerations 
play a role in the (strategic) organization of supply chains and the impact that these may 
have on CSR factors, such as the choice between various types of supply chain partners 
(incidental or long-term partners, macro-economic factors, and strategic sourcing 
considerations). Depending on the types and spread of supply bases that MNCs can 
choose from, considerations for CSR policies for suppliers can vary. 

Chapter 4: Private international law

Although not at the heart of the research, a number of issues of private international law 
(or conflict of laws) are briefly discussed, simply because they will come up in any case 
concerning the liability of the MNC for CSR violations in the supply chain. First of all, 
the question of jurisdiction: to which court can a conflict be presented? Secondly, the 
question of the applicable law. 

In respect of the Netherlands and England, similar regulations play a role due to the 
harmonization of EU law in this field. The question of jurisdiction is governed by the 
Brussels I regulation, which – most importantly – holds that the court of the state 
in which the defendant has its domicile will have jurisdiction (although alternative 
grounds for jurisdiction exist). If the defendant is a Dutch MNC, a Dutch court will have 
jurisdiction. The law that applies to a conflict depends on the nature of that conflict. In 
contracts cases, the Rome I regulation determines that choices of law will be respected; 
if no choice of law is made, the law of the state with which the contract is most closely 
connected is applicable, although exceptions apply. Since most of the participating 
MNCs make a choice of law in their contracts, the chosen law will generally apply. If the 
legal conflict concerns a tort, the law that applies will generally be that of the state in 
which the damage occurs, as determined by Rome II. That means that in case of supply 
chain conflicts, where the damages will generally occur in the supplier’s country, this 
will be a law other than the law of the home state of the MNC. 

In the state of California, the courts are, by and large, more willing to provide a forum 
for the types of cases studied in this research than they are in Europe. In California, 
if a court has jurisdiction over the defendant, it will have jurisdiction regardless of 
where the cause of action arose. If the requirement of “business done” has been met, the 
courts will declare that they have jurisdiction over a defendant company, although the 
exceptions and limitations stipulated in this chapter apply. In respect of cases based on 
the ATS, it should be noted that in recent years the courts have severely restricted the 
application of this Statute in respect of cases that fall within its scope, with a restrictive 
application of the standard of “touch and concern” on the territory of the United States.  
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For the question of which law the Californian courts will apply to any given case, the 
answer is not straightforward, as it depends on a number of factors. By and large, the 
criterion of the “most significant relationship” applies: the law of the state with the most 
significant relationship to the parties and the conflict applies. If the case at hand concerns 
a tort, the courts will follow the approach of the Restatement (Second) of Conflict of 
Laws and apply the law with which the parties and the damage-causing occurrence have 
the most significant relationship. Therefore, in practice, this will mean that the law of 
the home state of the MNC will frequently not apply.

Chapter 5: Legal qualification of instruments

This research covers three types of instruments that MNCs may use to govern their 
supply chains: contracts, general terms and conditions and codes of conduct. Chapter 
5 is concerned with questions of the legal bindingness and interpretation of these 
instruments. 

In the Netherlands, contracts and general terms and conditions are governed by the 
Dutch Civil Code. The DCC requires an offer and an acceptance for the formation 
of a valid contract. Moreover, for the enforceability of the contract, it is required that 
the terms of the contract are sufficiently certain. Dutch law views general terms and 
conditions as a special category of contracts. General terms and conditions apply if 
they have been accepted by the contracting party. Although the DCC provides for the 
regulation of general terms and conditions, it is unlikely that this will occur in respect 
of the types of instruments studied; since one of the contracting parties will likely be a 
professional party located outside of the Netherlands, Title 6.5.3 DCC will not apply. 
Dutch law provides for the possibility that a third party may become a party to (and 
derive rights from) the contract if the requirements of Articles 6:253 and 254 DCC 
have been met. If a perpetual clause is included in the contract between the MNC and 
its supplier, the MNC may be able to impose its COC beyond the first tier of suppliers. 
However, the MNC cannot make a claim against the sub-tier supplier if, contrary to the 
contractual provisions between the MNC and its supplier, the supplier did not meet 
its promise to the MNC to impose the COC on sub-tier suppliers. Finally, in respect 
of codes of conduct, the conviction among scholars seems to be that codes of conduct 
are not legally enforceable in and of themselves, without being embedded in some type 
of contractual instrument. If, however, such codes are used within the framework of a 
contractual relationship and they are embedded in a contract or code of conduct, they 
will become legally binding. This is especially relevant for those COCs that are used in 
the relationship between an MNC and its supplier. 

In England, the main source of contract law is the common law developed by the courts; 
there is no civil code. Contracts are formed by offer and acceptance; an intention to 
form legal relations and consideration are required, as are sufficiently certain terms. 
English law – similar to Californian law – recognizes the notion of unilateral contracts, 
whereby only one party is obliged to do something if the other accepts and performs.  
In English law, general terms and conditions (or standard contract terms) are viewed 
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not as a separate concept, but rather from within the general framework of contract law. 
For general terms and conditions to apply, they must be incorporated into the contract 
in a valid manner: by having them signed for, or by giving reasonable notice of the 
terms to the other party. The Unfair Contract Terms Act regulates the content of general 
terms and conditions, although the documents studied will generally fall outside of the 
scope of this act. As in the other jurisdictions, third parties may derive rights from a 
contract between two others; in England, the requirements of the Contracts (Rights of 
Third Parties) Act must have been met. Although the notion of a perpetual clause is not 
recognized as such in English law, contracting parties are free to provide that a certain 
contractual clause is to be used by one party in further contracts. Finally, the concept of 
the code of conduct has not been discussed extensively by English lawyers. The general 
notion seems to be that “informal gratuitous promises” are not legally binding; when 
they are incorporated in a legal contract, this is different. Codes of conduct may be 
incorporated in supply contracts or through a course of dealing with a supplier; they 
may then even take the form of (reverse) unilateral agreements, for instance with 
supplier employees.

In California, the two most important sources of the law of contracts are provided 
by the California Civil Code and by the Restatement (Second) of Contracts. For the 
formation of a contract, Californian law requires mutual consent, a lawful object and 
consideration. Moreover, the terms must be reasonably certain. Although an intention 
to become legally bound is not required, the intention not to become legally bound may 
(or may not) prevent the formation of a contract. The content of a contract – including 
general terms and conditions, or contracts of adhesion – may be regulated if they are 
both procedurally and substantively unconscionable. The instruments at hand may also 
be modified as such, although the fact that both the MNC and the supplier will generally 
be in a position to choose another party to contract with may lead to a court’s conclusion 
that the requirement of substantive unconscionability has not been met. If a third party 
wishes to claim on the basis of a contract between two others, he may do so on the 
basis of Section 1559 CCC. In order to do so, it must be clear that it was the intention 
of both contracting parties to benefit the third party. Finally, out of the three legal 
systems studied, Californian law has provided most guidance in terms of the question 
of when a code of conduct is legally binding, for instance for employees who wish to 
rely on such a code to support their claim that an (employment) contract exists. Courts 
have ruled that in order for such a document to become legally binding, the ordinary 
requirements for a contract (offer, acceptance, consideration, reasonably certain terms) 
must have been met. A bilateral or unilateral contract may then come into place. In the 
past, especially the requirement of clear promissory language has proven to be a barrier 
for those wishing to rely on codes of conduct (or handbooks) as contracts. In terms of 
what is required of MNCs in respect of codes of conduct, Californian law provides more 
direction than the other two jurisdictions: on the basis of Section 1502 Dodd Frank 
Act and the Californian Transparency in Supply Chains Act, companies are required 
to be transparent as to their policies in respect of issues covered by these acts (conflict 
minerals and slavery in supply chains, in short). 
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Chapter 6: Instruments in practice

Chapter 6 provides an overview of the instruments that the participating MNCs in 
each jurisdiction use in practice in order to govern their supply chains from a CSR 
perspective. The instruments used are analyzed on the basis of the model presented in 
this chapter, which is based, in part, on the model by Van Tulder and Kolk 2001. On the 
basis of the content of the instruments used, they can be divided into three categories: 
weak, moderate and strong.

In the Netherlands, four codes were categorized as weak, three as moderate and seven 
as strong. All types of instruments – contracts or contractual clauses, general terms 
and conditions and codes of conduct – were used in practice in order to impose CSR 
requirements on the supply chain. Most companies required that their suppliers sign or 
agree to the content of the code of conduct, thereby using these codes as general terms 
and conditions rather than as voluntary codes of conduct strictu sensu. Most companies 
with strong codes of conduct also make them contractually binding and many weak 
codes of conduct were not made binding. Companies with moderate codes frequently 
reported issues with their implementation.

In England, the instruments of six companies were classified as weak, two as 
moderate and five as strong. Six companies made their instruments binding, either 
by incorporation in contracts or general terms and conditions or by requesting that 
the suppliers sign to indicate their agreement. Six other companies made no attempt 
to make their instruments legally binding. All in all, the pattern that was very clear 
among the Dutch companies (strong code, strong implementation; weak code, weak 
implementation) could not be observed as clearly in England. Despite the fact that the 
notion of a perpetual clause is not a widely recognized concept in England, it was a 
popular choice there, as seven MNCs used such a clause. 

As for Californian MNCs, out of the twelve participating companies, one company 
indicated that it did not use a code of conduct or contract in the supply chain; another 
company only used a (weak) contractual clause. Of the ten remaining companies, one 
used an instrument that would be categorized as weak, four as moderate and five as 
strong. Four of these strong codes were based on the model code of the Electronics 
Industry Citizenship Coalition. Most of the companies made their codes of conduct 
legally binding by incorporation with existing contracts, although two companies 
looked at their code of conduct (one moderate, one strong) as “expectations-based”. It 
was surprising to note that despite the abundant case law on employees basing claims on 
the code of conduct used, many companies did not include clauses to stop third parties 
from claiming rights on the basis of the codes of conduct used. Only the EICC code of 
conduct contained a disclaimer to that effect. 



Contractual control in the supply chain

280

Chapter 7:  Liability of the multinational for CSR violations in the supply 
chain

Within the framework of this research, three principal grounds for liability are 
investigated: a breach of contract in respect of a third party beneficiary (such as 
the employee of the supplier), negligence (or onrechtmatige daad), and misleading 
advertising. 

In respect of the first ground – a breach in respect of a third party beneficiary – it can 
generally be said for all jurisdictions in this research that the main impediment to a 
successful claim on this legal basis will lie with the requirement that a valid contract 
must be in place between the MNC and the employee in order to rely on this legal 
ground, and moreover, that this contract contains not just a right but an obligation for 
the MNC. This was one of the key questions in Doe v. Wal-Mart Stores, Inc., where it 
was answered in the negative. Whether this will be possible in practice in respect of the 
instruments studied is discussed in Chapter 8. 

In respect of the Netherlands, a claim on the basis of negligence will be based on Articles 
6:162 and 6:163 DCC. Unlawfulness in most cases will consist of a violation of a rule 
of unwritten law pertaining to proper social conduct. Moreover, the requirements of 
attributability, damages, causation and relativity must be met. In the case of the liability 
of the MNC for CSR violations in the supply chain, the unlawful act will generally 
consist of a failure to act (an omission) when danger occurred in the supply chain or of 
an act of the supplier that can be attributed to the MNC, rather than the supplier (such 
as on the basis of Article 6:171 DCC, liability for non-servants carried out in the course 
of another’s business). This latter legal ground will likely prove difficult in practice, since 
the requirement of unity of enterprise as developed by the Dutch Supreme Court will 
generally not be met if the claim concerns the liability of the MNC for faults in its supply 
chain. For cases based on Article 6:162 DCC, how courts will deal with the question 
whether MNCs have a duty of care (zorgplicht) towards their supply chains is not crystal 
clear. It is likely that a critical role will be played by the question of due diligence that the 
MNC should have carried out (in order to be held liable for a failure to act, when it knew 
of a certain danger) but what exactly may be asked of the MNC in this respect is unclear. 
The role played by codes of conduct is interesting: these will likely color the duty of care 
which the MNC is under, as established by the Supreme Court in two cases on codes of 
conduct used by companies. In that sense, a parallel can be drawn with the liability for 
negligent undertaking in Californian law. 

In the Netherlands, liability for misleading advertising vis-à-vis consumers or fellow 
traders is perhaps a more feasible ground for the liability of the MNC for CSR violations 
in its supply chains. Here, too, due diligence will play an important role, since the 
verifiability of a sustainability claim used in advertising will need to be supported by 
facts, as demonstrated in the case of Tony’s Chocolonely Chocolate. However, a major 
limitation will be that a case on this legal basis will not be able to compensate for 
damages suffered by those injured in the supply chain. That is not to say that negative 
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publicity cannot provide for an excellent incentive for companies to improve their CSR 
performance. 

In England, it would be possible for victims of CSR violations in the supply chain to 
base a claim on the tort of negligence. For such a claim to be a success, it is essential 
that a duty of care is established, that such a duty has been breached and that causation 
is established. The first element will likely prove the most difficult. In order for there to 
be a duty of care, there must be proximity, it must be fair, just and reasonable to impose 
such a duty of care and the damage must have been foreseeable. Of these elements, both 
the requirement of proximity and that of “fairness” may hinder the imposition of such 
a duty on the MNC. This is especially so in cases that concern liability for an omission, 
since English law in general does not recognize a failure to act as a ground for liability 
on the basis of negligence. It is likely that in respect of a supply chain relationship, the 
MNC must have undertaken quite some steps beyond the traditional MNC-supplier 
relationship in order to have assumed such an affirmative duty of care. 

Equally difficult as a ground for liability is that of misleading advertising in English law. 
As in the Netherlands, English law now provides for a course of action to claim damages 
for individual consumers. Alternatively, traders may file a complaint with the Office of 
Fair Trading, which must then take action. However, if the sole purpose is to damage the 
image of the MNC for CSR violations in their supply chains, that goal may be reached 
through such non-legal proceedings, too. 

Finally, out of all three jurisdictions, the Californian courts have decided the most 
CSR-related cases, but so far, none has been successful in the sense that the MNC was 
held liable for the damages. A number of cases were based on claims of negligence. 
In order for such a claim to be successful, the MNC must have been under a duty 
of care, this duty must have been breached, and there must be legal and proximate 
cause and also damages. As in English law, establishing a duty of care will be the most 
difficult, because liability for omissions requires either “active carelessness” or a special 
relationship. Such a special relationship can be based on a number of things, including 
negligent undertaking (the Good Samaritan Doctrine), negligent retention of control 
and negligent performance of a contractual duty. Any of these has nonetheless proven 
difficult for a variety of reasons, and absent a special relationship, courts are generally 
not willing to assume a duty of care, because that would mean accepting that MNCs are 
responsible for the employment conditions not just of their own employees but of all 
supply chain workers and that would, as the court put it in Doe v. Wal-Mart Stores, Inc., 
“go well beyond the recognized limits of liability”. 

An alternative would be to claim against the MNC on the basis of misleading advertising, 
as was the case in Nike v. Kasky. In order for such a claim to be successful, the claimant 
must prove that the advertising, business act or practice was unfair or misleading. What 
the chances of success are for CSR in the supply chain cases will depend mostly on the 
advertising and business practices of the MNC and these lie outside the scope of this 
research. It is interesting to note that such a discussion will not only revolve around 
the element of misleadingness, but also around the qualification of the advertisement: 



Contractual control in the supply chain

282

is it commercial or non-commercial speech, and – as a consequence – what kind of 
protection should it receive under the First Amendment to the US Constitution? 
Although under Californian law, too, the damages that any such claim can produce are 
limited, the implications for such a case have proven great for companies such as Nike, 
which settled the case of Nike v. Kasky for amounts running into millions of dollars. 

All in all, therefore, the chance of success of cases in which an MNC is held liable for 
CSR violations in its supply chain has been limited in all of the jurisdictions studied. The 
two initiatives that were created in the wake of the Rana Plaza disaster – the Bangladesh 
Accord on Fire and Building Safety and the Alliance for Bangladesh Worker Safety – are 
unlikely to bring much change in this respect. The chance of success may be somewhat 
greater for those cases based on misleading CSR advertising, although the downside 
of such cases is the limited damages that can be recovered under such procedures. For 
negative publicity purposes, they may nonetheless be effective. 

Chapter 8: Instruments used and liability

In Chapter 7, the theoretical prospects of cases concerning the liability of the MNC for 
CSR violations in the supply chain are discussed. In this Chapter 8, I discuss whether the 
findings in respect of the instruments used in practice change the prospects for holding 
an MNC liable and what role these instruments may play for such liability. 

In respect of the instruments used in the Netherlands, the prospects for the liability 
of the MNC are slim based on those instruments alone. Breach of contract vis-à-vis a 
third party beneficiary is unfeasible, because the codes of conduct and contracts that 
are legally binding do not include obligations for the MNC on which a third party 
beneficiary could seek to rely. 

If a claimant would base his claim on a tort (onrechtmatige daad), it is clear that the 
standard that the MNC must meet is colored by the codes of conduct it adheres to. In this 
respect, it is – again – problematic that the codes of conduct studied do not include clear 
obligations for the MNC, despite the fact that contractual bindingness is not required in 
order for such codes of conduct to co-determine the standard of behavior that the MNC 
must meet. Finally, CSR codes of conduct and CSR policies may play a role in filling in 
the requirement of due diligence, and in that sense provide support for the claim of the 
MNC that it has taken the required precautionary measures to investigate what risks its 
operations would entail. 

This latter function of verifiability is also of importance in determining to what extent 
the MNC can substantiate its CSR claims if it is faced with a claim on the basis of 
misleading advertising. Furthermore, codes of conduct could possibly be viewed as 
part of advertising claims, depending on how they are presented to the public. Besides 
these two elements, whether a company can be held liable on the basis of misleading 
advertising depends more on its advertising behavior than on the codes of conduct it 
adheres to.



Summary

283

1

7

9

The instruments used by English companies, too, were unlikely to give rise to a claim 
on the basis of a breach towards a third party beneficiary. Only five instruments were 
both legally binding and sufficiently definite, and these did not create obligations for the 
MNC on which a third party could rely. 

A claim on the basis of the tort of negligence would be equally difficult, if looking solely 
at the instruments studied, since it is not likely that these codes of conduct and contracts 
would be construed as entailing a contractual duty by the MNC towards those persons 
possibly harmed in the supply chain. It would therefore be difficult to construe a duty 
of care solely on the basis of the CSR documents used. Assuming that a duty of care 
is established for the MNC, however, the instruments studied may provide arguments 
both in favor of and against the claim that the MNC has acted in accordance with the 
standard that may be expected from it. 

Furthermore, as argued in Chapter 7, the CSR instruments studied may play a role in a 
claim on the basis of misleading advertising: a published code of conduct may constitute 
advertising if it is used in such a way by the MNC in practice, but the CSR policies (and 
codes of conduct) in place may also serve to support the verifiability of CSR claims. 

As with the other two jurisdictions, it does not seem likely that the Californian MNCs 
partaking in this research could be held liable on the basis of a breach vis-à-vis a third 
party beneficiary. Problematic is that one of the most used industry codes of conduct, the 
EICC code of conduct, provides a disclaimer in respect of third party rights. The other 
participating companies by and large did not include obligations for themselves in their 
codes of conduct. The only exception was provided by one company that formulated 
its code of conduct so broadly that it could be argued that the obligations formulated 
therein would also apply to its own operations. 

In terms of liability on the basis of the tort of negligence, it is clear that the requirement 
which is most difficult to meet would be establishing that the MNC is in fact under a 
duty of care towards those harmed in the supply chain. Codes of conduct could play 
a role in establishing the “special relationship” which is necessary for such a duty of 
care; the question at hand is whether the instruments studied provide support for such 
a claim. I have argued that this is problematic. In terms of negligent undertaking and 
the negligent performance of a contractual duty because claimants would be faced with 
problems similar to those where the claim is based on a breach in respect of a third party 
beneficiary. Moreover, the instruments studied may play a role in determining whether 
the behavior of the MNC amounted to breach, since pre-contractual questionnaires and 
audits may support the claims of the MNC that it in fact acted with all the care that 
might be expected from it. 

Finally, for the question whether the MNC can be held liable on the basis of misleading 
advertising, it should be said that aspirational statements in codes of conduct and 
contracts would be less likely to amount to misleading claims than factual claims. 
Equally important to the question of the content of the CSR statements made by the 
company is the question whether such CSR instruments in fact amounted to advertising 
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statements; this will depend on the facts of the case at hand, rather than on the content 
of the CSR instruments used.

Chapter 9: Conclusion: possibilities and limitations of (private) law 

I have concluded that almost all of the MNCs studied took measures to govern the CSR 
behavior of their suppliers and that, with some local variations and exceptions, MNCs 
that used strong measures also ensured that these measures were legally binding, while 
vague measures were often voluntary in nature. In general, the measures taken by the 
MNCs that participated in the Netherlands were the strongest in terms of both their 
content and their legal binding nature.

This research has created new insights into the practices that MNCs across a broad range 
of industries actually use in order to govern their supply chains from a CSR perspective. 
With the insights provided by this research, it is therefore no longer necessary to debate 
what codes of conduct could look like in practice; rather, one can consult the findings 
in Chapter 5.

I concluded that on the basis of the scant case law available on this subject matter, it is 
unlikely that an MNC will be held liable for damage caused by CSR violations in the 
supply chain, unless it takes on obligations that, in one form or another, go outside of 
that which would normally be expected from the MNC in a buyer-supplier relationship, 
or unless the factual behavior of the MNC gives rise to a liability claim. 

A first, careful conclusion would therefore be that, perhaps, the law as it currently 
stands does not have all that much to offer when it comes to bringing about long-term 
improvement for CSR in supply chains. After all, on the basis of the current legal 
framework, the risk of legal liability for MNCs is small, and what little risk there is tends 
to be remedied by the way in which COCs and contracts are drafted by MNCs. Moreover, 
since legislation is limited to transparency requirements for MNCs (and frequently not 
even that), and governments do not attempt to carve out a clear duty of care for MNCs, 
the law is unlikely to bring about the revolution that is perhaps necessary to prevent 
further disasters comparable to that of Rana Plaza, Bangladesh from occurring.

Epilogue

The epilogue incorporates the – anecdotal – insights from a number of CSR practitioners. 
On the basis of these discussions, it has become clear that they see the role for both 
voluntary instruments and new legislation as being rather limited, for various reasons. 
Moreover, the prospect of the liability of MNCs has been so slim that this will likely not 
provide for an incentive to improve their behavior. 

So where do these observations leave us? The role and function of CSR COCs for supply 
chains are therefore limited to parties clearly establishing what is expected from one 
another, but we should not expect more from such instruments than that. It is really the 
MNCs that must bring about consistent improvements in their CSR performance in the 
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supply chain. Where should we look for such long-term CSR improvement? I conclude 
that at the moment, improvements are not likely to be found within the legal arena, but 
rather outside of it and that CSR practitioners as well as numerous social sciences are 
likely to contribute more than the law can in this area. This will likely only change if 
governments decide that the time has come to take (legal) action. 
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Samenvatting

Hoofdstuk 1: Inleiding

Dit boek onderzoekt de juridische maatregelen die multinationals in Nederland, 
Engeland en Californië nemen om maatschappelijk verantwoord ondernemen (MVO) 
in hun handelsketens te bevorderen. Daarnaast onderzoekt het de contractenrechtelijke 
en aansprakelijkheidsrechtelijke implicaties van deze maatregelen. Deze samenvatting 
geeft een beknopt overzicht van de onderwerpen die in elk hoofdstuk aan de orde 
komen en bespreekt de belangrijkste bevindingen van het onderzoek.

Hoofdstuk 2: Methodologie

Dit onderzoek heeft betrekking op de (semi)juridische, contractuele maatregelen 
die bedrijven nemen om het MVO-gedrag van hun ketenpartners te beïnvloeden en 
bepalen. De hoofdonderzoeksvraag is als volgt:

Welke invloed hebben (semi)contractuele maatregelen tussen multinationals en hun 
ketenpartners op de (mogelijke vestiging van) aansprakelijkheid van multinationals 
voor MVO-schendingen in hun handelsketen?

Ik heb het MVO-beleid, de MVO-gedragscodes, de algemene voorwaarden en 
contracten van multinationals onderzocht in drie rechtsgebieden: Nederland, 
Engeland en Californië (Verenigde Staten). Ongeveer 45 à 50 bedrijven werden in elk 
rechtsgebied benaderd, waarvan 10 à 15 bereid waren deel te nemen. De relevante 
MVO-gedragscodes, contracten en algemene voorwaarden van elk deelnemend 
bedrijf werden bestudeerd en ik had een gesprek met een medewerker van elk bedrijf 
om te verifiëren dat ik alle juiste (juridische) documentatie ontvangen had. De 
MVO-documentatie waarop het onderzoek betrekking had, werd beperkt tot rechten 
met betrekking tot de kernverdragen van de International Labour Organisation. De 
verzamelde informatie werd geanalyseerd op basis van een aangepast model van Van 
Tulder en Kolk 2001. 
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Hoofdstuk 3: Een achtergrondschets en identificatie van het probleem

In dit hoofdstuk wordt het kader geschetst waarin multinationals heden ten dage 
opereren. In de afgelopen decennia is, onder invloed van globalisering, het aantal 
bedrijven dat multinationaal opereert enorm toegenomen. Tegelijkertijd is het begrip 
“maatschappelijk verantwoord ondernemen” een breed geaccepteerde notie geworden. 
Ngo’s en overheden sporen multinationals aan om hun verantwoordelijkheid te nemen 
ten opzichte van stakeholders die door hun activiteiten beïnvloed worden. Momenteel 
is het begrip “MVO” ingebed in diverse (semi)juridische kaders; belangrijkste daarbij 
is het zgn. “Ruggie Framework” voor bedrijven en mensenrechten, dat opgesteld werd 
door speciale VN-vertegenwoordiger John Ruggie. Ook hebben diverse overheden, 
waaronder de Nederlandse overheid, een nationaal actieplan voor mensenrechten en 
het bedrijfsleven opgesteld.

De rol van de handelsketen is van bijzonder belang, vanwege de bijzondere risico’s die 
gepaard gaan met het gebruik van dergelijke internationale ketens. Die risico’s doen 
zich voor als gevolg van de beperkte controle die multinationals hebben over hun 
handelsketens. Verschillende factoren spelen een rol bij de (strategische) organisatie 
van dergelijke ketens en de impact van die organisatie op MVO-factoren; daaronder 
vallen onder meer de keuze tussen verschillende types ketenpartners (incidentele of 
langetermijnpartners), macro-economische factoren en zgn. strategic sourcing factoren). 
Afhankelijk van het type ketenpartner en de mate van keuze die een multinational heeft 
uit verschillende ketenpartners, zal het door de multinational gehanteerde MVO-beleid 
variëren.

Hoofdstuk 4: Internationaal privaatrecht

Hoewel het niet raakt aan de kern van de onderzoeksvraag, wordt in hoofdstuk 4 een 
aantal internationaal privaatrechtelijke aspecten kort besproken; simpelweg omdat 
dergelijke vragen zullen voorkomen in iedere procedure die ziet op de aansprakelijkheid 
van de multinational voor MVO-schendingen in de handelsketen. Allereerst is daar de 
kwestie van de bevoegdheid: aan welke rechter kan een conflict worden voorgelegd? 
Voorts zal de vraag naar het toepasselijke recht beantwoord moeten worden.

Ten aanzien van Nederland en Engeland speelt gelijke regelgeving een rol, nu 
EU-wetgeving op dit gebied geharmoniseerd is. De kwestie van de bevoegdheid wordt 
geregeld in de Brussel I-Verordening, die bepaalt dat de rechter van de staat waar de 
verweerder zijn woonplaats heeft, bevoegd is (hoewel alternatieve gronden voor de 
bevoegdheid bestaan). Als de verweerder een Nederlandse multinational is, zal de 
Nederlandse rechter dan ook bevoegd zijn.

De wet die op een bepaald geschil van toepassing is, hangt af van de aard van het 
geschil. In geschillen die zien op een contract, bepaalt de Rome I-Verordening dat 
een rechtskeuze gerespecteerd wordt. Als geen dergelijke rechtskeuze gemaakt is, zal 
– uitzonderingen daargelaten – het recht van de staat waarmee de overeenkomst het 
nauwst verbonden is van toepassing zijn. Aangezien verreweg de meeste deelnemende 
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multinationals een contractuele rechtskeuze maken voor het recht van hun thuisland, 
zal dat rechtsstelsel in het algemeen toegepast worden op een eventueel contractueel 
geschil. Als het geschil ziet op een   onrechtmatige daad, zal het toepasselijke recht in het 
algemeen het recht zijn van de staat waarin de schade zich voordoet, zoals bepaald door 
Rome II. Dat betekent dat in geval van MVO-schendingen in de handelsketen (waar de 
schade veelal optreedt in het land van de handelsketenpartner), het toepasselijke recht 
niet dat van de thuisstaat van de multinational zal zijn. 

In tegenstelling tot in Nederland en Engeland, zijn rechters in de staat Californië in 
grote lijnen meer bereid om een   forum bieden voor het type zaken dat in dit onderzoek 
aan de orde is. In Californië geldt de regel dat wanneer een rechtbank jurisdictie heeft 
over de verweerder, die rechtbank ook bevoegd is ten aanzien van een geschil met die 
verweerder, ongeacht wat de oorzaak van het geschil is of waar het geschil ontstaan is. 
Als aan de eis van het voeren van een bedrijf (business done) is voldaan, zal de rechter 
zich bevoegd achten ten aanzien van het zich verwerende bedrijf (enkele in dit hoofdstuk 
genoemde uitzonderingen en beperkingen daargelaten). Ten aanzien van de gevallen 
die binnen de reikwijdte van de Alien Tort Statute vallen, dient te worden opgemerkt dat 
de reikwijdte en werkingssfeer van die wet in de afgelopen jaren door de Amerikaanse 
rechtbanken aanzienlijk beperkt is. Inmiddels gaat men uit van een beperkte toepassing 
van de norm van touch and concern ten aanzien van het Amerikaanse territoir.

De vraag welk recht de Californische rechter zal toepassen op een bepaald geval, is niet 
eenvoudig te beantwoorden. Een en ander hangt af van een aantal factoren. In grote 
lijnen is het criterium van de most significant relationship (de belangrijkste relatie) van 
toepassing: het recht van de staat met de belangrijkste relatie met de partijen is op het 
geschil van toepassing. Indien het geschil ziet op een   onrechtmatige daad, zal de rechter 
op basis van de Restatement (Second) of Conflict of Laws het recht van toepassing 
verklaren dat de belangrijkste relatie heeft met de partijen en de schadeveroorzakende 
gebeurtenis. Ook in Californië zal het recht van de thuisstaat van de multinational 
daarmee veelal niet van toepassing zijn. 

Hoofdstuk 5: Juridische kwalificatie van instrumenten

Dit onderzoek ziet op drie soorten instrumenten die multinationals kunnen 
gebruiken om hun handelsketens te beïnvloeden: contracten, algemene voorwaarden 
en gedragscodes. Hoofdstuk 5 onderzoekt de vraag naar de juridische waarde en de 
interpretatie van de onderzochte instrumenten.

In Nederland worden contracten en algemene voorwaarden beheerst door het Burgerlijk 
Wetboek. Het BW vereist aanbod en de aanvaarding voor de totstandkoming van een 
geldig contract. Bovendien is voor de uitvoerbaarheid van het contract vereist dat het 
contract voldoende bepaald is. Naar Nederlands recht zijn algemene voorwaarden 
een bijzondere categorie van contracten. Algemene voorwaarden zijn van toepassing 
in een rechtsverhouding, als zij door de contractant geaccepteerd zijn. Het BW 
bepaalt dat algemene voorwaarden onder bepaalde omstandigheden als onredelijk 
bezwarend aangemerkt worden; daarmee zijn zij nietig of vernietigbaar. Het is echter 
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onwaarschijnlijk dat de bestudeerde instrumenten als onredelijk bezwarend zullen 
worden aangemerkt. Nu een van de contractspartijen waarschijnlijk een professionele 
partij zal zijn, die buiten Nederland gevestigd is, zal titel 6.5.3 BW niet van toepassing 
zijn.

De Nederlandse wet voorziet in de mogelijkheid dat een derde partij is in (en rechten 
ontleent aan) het contract. Dat is het geval als aan de vereisten van art. 6:253 en 6:254 
BW is voldaan. Als een kettingbeding is opgenomen in de overeenkomst tussen de 
multinational en zijn ketenpartner, kan de multinational zijn gedragscode opleggen 
aan de eerste in een mogelijke reeks van leveranciers. Wanneer aan een leverancier die 
zich verderop in de handelsketen bevindt, de gedragscode ten onrechte níét opgelegd is, 
terwijl de toeleverancier van de multinational daar contractueel wel toe verplicht was, 
zal de multinational echter in het algemeen geen vordering te gelde kunnen maken. 

Tot slot lijkt de heersende leer ten aanzien van gedragscodes te zijn dat zij op zichzelf 
niet juridisch bindend zijn wanneer zij niet ook op een of andere manier contractueel 
ingebed zijn. Echter: in dit onderzoek is gebleken dat de meeste codes gebruikt worden 
in het kader van een contractuele relatie. Nu ze in die gevallen veelal ingebed zijn in een 
overeenkomst of gedragscode, zullen die gedragscodes doorgaans wél juridisch bindend 
zijn. Een en ander is met name van belang voor de codes die gebruikt worden in de 
relatie tussen een multinational en zijn leverancier.

In Engeland is de belangrijkste bron van het contractenrecht de zgn. common law, 
ontwikkeld door rechters. Er is geen burgerlijk wetboek. Contracten worden gevormd 
door aanbod en aanvaarding; de intention to form legal relations (een op rechtsgevolg 
gerichte wil) en consideration zijn daarnaast vereist, evenals de voldoende bepaaldheid 
van de voorwaarden van de overeenkomst. Engels recht – net als het Californische 
recht – erkent het begrip unilateral contracts, of eenzijdige contracten, waarbij slechts 
één partij zich contractueel verbindt om iets te doen of laten.

Naar Engels recht worden algemene voorwaarden beschouwd vanuit het algemene 
contractenrechtelijke kader, in plaats van dat zij gezien worden als aparte categorie 
contracten. Willen algemene voorwaarden van toepassing zijn, dan moeten ze op 
geldige wijze in het contract worden opgenomen. Dit kan door ze te laten tekenen door 
de wederpartij of door ze aan haar ter beschikking te stellen. Hoewel de Unfair Contract 
Terms Act de inhoud van de algemene voorwaarden regelt, zullen de bestudeerde 
documenten over het algemeen buiten de reikwijdte van deze wet vallen.

Net als in de andere bestudeerde rechtsstelsels, kunnen derden rechten ontlenen aan een 
contract tussen twee andere partijen. In Engeland dient aan de vereisten van de Contracts 
(Rights of Third Parties) Act te zijn voldaan. Hoewel het begrip “kettingbeding” niet als 
zodanig erkend wordt naar Engels recht, staat het partijen vrij om te bepalen dat een 
bepaalde contractuele bepaling dient te worden opgenomen in verdere contracten. 

Ten slotte is het begrip “gedragscode” een niet uitgebreid verkend of besproken begrip 
in het Engelse recht. De algemene overtuiging lijkt te zijn dat “informele gratuite 
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beloftes” niet juridisch bindend zijn. Dat is slechts anders als ze opgenomen zijn in een 
contract. Gedragscodes kunnen juridisch bindend worden doordat zij opgenomen zijn 
in contracten met leveranciers, of doordat ze steeds gebruikt worden in een langdurige 
relatie tussen multinational en handelspartner. De gedragscode kan dan ook de vorm 
aannemen van een reverse unilateral contract, waarbij de multinational verplicht 
wordt aan bepaalde voorwaarden te voldoen ten opzichte van een werknemer van de 
toeleverancier, die de gedragscode slechts hoeft te aanvaarden door met zijn werk aan 
te vangen. 

In Californië worden de twee belangrijkste bronnen van het contractenrecht gevormd 
door het Californische Burgerlijk Wetboek (CCC) en door de Restatement (Second) 
of Contracts. Voor de totstandkoming van een contract is vereist dat partijen over en 
weer instemmen, dat de overeenkomst een rechtmatig doel heeft, en dat consideration 
geboden wordt. Voorts moeten de voorwaarden van de overeenkomst voldoende 
bepaald zijn. Hoewel een op rechtsgevolg gerichte wil geen formeel vereiste is, is wél 
mogelijk dat het gebrek aan een op rechtsgevolg gerichte wil de totstandkoming van een 
overeenkomst voorkomt. 

De inhoud van een contract (met inbegrip van algemene voorwaarden) kan terzijde 
worden gesteld wanneer zij zowel procedureel als inhoudelijk onredelijk bezwarend 
(unconscionable) is. Ook de in deze studie bestudeerde instrumenten kunnen op die 
manier gewijzigd worden. Echter: nu zowel de multinational als de leverancier veelal 
vrij zal zijn om te kiezen uit meerdere contractanten, kan dit leiden tot de conclusie van 
een rechter dat niet is voldaan aan het vereiste van inhoudelijke unconscionability. 

Indien een derde een beroep doet op het contract dat tussen twee anderen geldt, zal hij 
een beroep moeten doen op art. 1559 CCC. Vereist is dan dat hij aantoont dat het de 
bedoeling van beide contractanten was dat de contractsbepaling ten goede zou komen 
aan hemzelf (de derde contractant). 

Tot slot: van de drie onderzochte rechtsstelsels biedt het Californische recht de meeste 
duidelijkheid over de vraag wanneer een gedragscode juridisch bindend dient te worden 
geacht. Die vraag is veelal beantwoord in het kader van werknemers die een beroep 
doen op een gedragscode ter onderbouwing van de claim dat een arbeidsovereenkomst 
bestaat tussen henzelf en hun werkgever (en dat dus géén sprake is van zgn. employment 
at will). Wil een dergelijk instrument juridisch bindend zijn, zo bepaalt het Californische 
recht, dan dient aan de reguliere vereisten voor een contract (aanbod, aanvaarding, 
consideration, voldoende bepaaldheid) te zijn voldaan. Als dat het geval is komt een 
een- of tweezijdig contract tot stand. In het verleden heeft met name het niet voldoen 
aan het vereiste van clear promissory language (ofwel taalgebruik waaruit een duidelijke 
belofte spreekt), een barrière gevormd voor het aanmerken van een gedragscode als 
contract.

In termen van de verplichtingen van multinationals ten aanzien van het gebruik en de 
inhoud van MVO-gedragscodes, biedt de Californische wet relatief veel duidelijkheid. 
Art. 1502 Dodd Frank Act en de Californische Transparency in Supply Chains 
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Act bepalen dat bedrijven verplicht zijn transparantie te bieden over hun beleid ten 
aanzien van bepaalde MVO-onderwerpen die binnen de wetgeving vallen (kort gezegd: 
conflictmineralen en slavernij in handelsketens).

Hoofdstuk 6: Instrumenten in de praktijk

Hoofdstuk 6 geeft een overzicht van de instrumenten die de deelnemende multinationals 
in elk rechtsgebied in de praktijk gebruiken om MVO-maatregelen in hun handelsketens 
af te dwingen. De gebruikte instrumenten worden in grote lijnen geanalyseerd op basis 
van een afgeleide van het model Van Tulder en Kolk 2001. Op basis van de inhoud 
van de gebruikte instrumenten, kunnen grofweg drie categorieën maatregelen worden 
onderscheiden: zwakke, gemiddelde en sterke maatregelen. 

In Nederland werden vier codes gecategoriseerd als zwak, drie als gemiddeld en zeven 
als sterk. Alle soorten instrumenten – contracten of contractuele bepalingen, algemene 
voorwaarden en gedragscodes – werden in de praktijk gebruikt om MVO-maatregelen 
in de handelsketen af te dwingen. De meeste bedrijven vereisten dat hun ketenpartners 
instemmen met de inhoud van de gedragscode of dat zij daarvoor tekenen. Hierdoor 
dienen dergelijke codes aangemerkt te worden als algemene voorwaarden in plaats van 
als vrijwillige gedragscodes strictu sensu. De meeste bedrijven met een sterke gedragscode 
maken deze ook contractueel verbindend en de meeste zwakke gedragscodes zijn 
juist niet bindend. Bedrijven met een gemiddelde code lieten weten dat zij regelmatig 
problemen ondervinden met de uitvoering ervan.

In Engeland werden de maatregelen van zes bedrijven gekwalificeerd als zwak; twee 
instrumenten werden als gemiddeld aangemerkt en vijf als sterk. Zes bedrijven maakten 
hun instrumenten contractueel verbindend, hetzij doordat naar ze verwezen werd in 
een contract of algemene voorwaarden, hetzij doordat ze door de relevante leveranciers 
ondertekend werden voor akkoord. Zes bedrijven ondernamen geen poging om hun 
instrumenten juridisch bindend te maken. Daarmee is het patroon dat duidelijk 
aanwezig was in Nederland (sterke code, sterke uitvoering ervan; zwakke code, 
zwakke implementatie) in Engeland niet in die mate aanwezig. Voorts namen zeven 
bedrijven een kettingbeding op in hun MVO-instrumenten, ondanks dat het begrip 
“kettingbeding” in Engeland niet als een apart fenomeen erkend is. 

Van de twaalf deelnemende Californische multinationals, gaf één bedrijf aan geen enkele 
gedragscode of contract in de handelsketen te gebruiken. Één ander bedrijf gebruikte 
enkel een (zwakke) contractuele bepaling. Van de tien overige bedrijven kon één 
instrument gekwalificeerd worden als zwak, vier als gemiddeld en vijf als sterk. Vier van 
de sterke codes zijn gebaseerd op de gedragscode van de Electronics Industry Citizenship 
Coalition (EICC). Het gros van de bedrijven maakt hun gedragscodes juridisch bindend 
door ze op te nemen in bestaande contracten of in bestaande contracten naar ze te 
verwijzen. Twee bedrijven beschouwden hun gedragscode (één gemiddelde, één sterke) 
als expectations-based en niet als juridisch bindend. Verrassend was dat, ondanks de 
veelheid aan jurisprudentie over de contractuele verbindendheid van gedragscodes, het 
merendeel van de bedrijven géén contractuele bepalingen opneemt om te voorkomen 
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dat hun code als contract beschouwd zou kunnen worden. Enkel de gedragscode van de 
voornoemde EICC bevat een dergelijke disclaimer in die zin.

Hoofdstuk 7:  Aansprakelijkheid van de multinational voor 
MVO-schendingen in de handelsketen

In het kader van dit onderzoek werden drie gronden voor aansprakelijkheid onderzocht: 
wanprestatie ten aanzien van een derde (zoals de werknemer van de leverancier), 
onrechtmatige daad (negligence), en misleidende reclame.

Ten aanzien van het eerste middel – wanprestatie van een beding ten behoeve van een 
derde – is het uitgangspunt in alle onderzochte rechtsgebieden dat de belangrijkste 
beperking voor het succes van een dergelijke vordering gelegen is in de eis dat er een 
geldige overeenkomst tussen de multinational en de werknemer dient te bestaan, wil 
sprake zijn van wanprestatie. Die overeenkomst dient bovendien niet alleen een recht, 
maar een verplichting voor de multinational te bevatten. Die vraag kwam ook aan de orde 
in Doe v. Wal-Mart Stores, Inc., en werd negatief beantwoord. Of de in dit onderzoek 
bestudeerde instrumenten voldoen aan die eis wordt besproken in hoofdstuk 8.

In Nederland dient een vordering op basis van onrechtmatige daad te voldoen aan de 
vereisten uit art. 6:162 en 6:163 BW. De onrechtmatigheid zal in de meeste gevallen 
gelegen zijn in een doen of nalaten in strijd met hetgeen volgens ongeschreven recht 
in het maatschappelijk verkeer betaamt. Voorts moet zijn voldaan aan de vereisten 
van toerekenbaarheid, schade, causaal verband en relativiteit. In het geval van de 
aansprakelijkheid van de multinational voor MVO-schendingen in de handelsketen, zal 
de onrechtmatige daad in het algemeen bestaan   uit een nalaten. Het gaat dan om gevaar 
dat zich voorgedaan heeft in de handelsketen of om een handeling van de leverancier die 
kan worden toegerekend aan de multinational en niet aan de leverancier (bijvoorbeeld op 
grond van art. 6:171 BW, de aansprakelijkheid voor niet-ondergeschikte hulppersonen). 
Deze laatste grond zal waarschijnlijk niet eenvoudig te bewijzen zijn. Immers, het 
vereiste van eenheid van de onderneming zoals ontwikkeld in de rechtspraak zal niet 
eenvoudig te bewijzen zijn als de vordering betrekking heeft op de aansprakelijkheid 
van de multinational voor misstanden in de handelsketen. 

Wanneer het gaat om gevallen die binnen het bereik van art. 6:162 BW vallen, is niet 
eenvoudig te zeggen of een rechter zal concluderen dat de multinational een zorgplicht 
heeft jegens hen die door de handelsketen geschaad worden. Het is aannemelijk dat een 
kernrol gespeeld zal worden door de vraag naar de due diligence die de multinational uit 
had moeten voeren, wil hij aansprakelijk gesteld worden voor een nalaten terwijl hij op 
de hoogte was van een bepaald gevaar. Echter: welke eisen precies aan de multinational 
gesteld worden in dit opzicht is nog onduidelijk. De rol van de gedragscodes is een 
interessante: deze zal waarschijnlijk de zorgplicht van de multinational kleuren, zo 
oordeelde de Hoge Raad in twee gevallen over door bedrijven gebruikte gedragscodes. 
In die zin kan een parallel worden getrokken met het Californische fenomeen van 
aansprakelijkheid wegens negligent undertaking.
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Een wellicht meer haalbare grond voor aansprakelijkheid in Nederland wordt gevormd 
door misleidende reclame jegens consumenten of medehandelaren wanneer het gaat om 
MVO-schendingen in de handelsketen. Ook hier speelt due diligence een belangrijke 
rol. In de zaak omtrent Tony’s Chocolonely chocolade speelde de controleerbaarheid 
van de duurzaamheidsclaim een cruciale rol in de afwijzing van de schadevordering van 
de concurrent. Een beperking van een dergelijke procedure is echter wel dat deze niet 
voorziet in compensatie voor de schade geleden door slachtoffers in de handelsketen. 
Desalniettemin kan de negatieve publiciteit die door zo’n procedure gegenereerd 
wordt wel degelijk zorgen voor een uitstekende stimulans voor bedrijven om hun 
MVO-prestaties te verbeteren.

Naar Engels recht is de eerste optie voor de slachtoffers van MVO-schendingen in 
de handelsketen om een   vordering te baseren op de onrechtmatige daad gelegen 
in negligence (nalatigheid). Wil een dergelijke vordering succesvol zijn, dan is het 
noodzakelijk dat vastgesteld wordt dat de multinational een duty of care heeft jegens 
de laedens; dat die duty of care geschonden is en dat sprake is van causaliteit. Aan het 
vereiste van de duty of care voor de multinational zal niet snel zijn voldaan. Wil daar 
sprake van zijn, dan is vereist dat er nabijheid of proximity is, dat het opleggen van een 
duty of care eerlijk, rechtvaardig en redelijk is en dat de schade voorzienbaar was. Zowel 
de eis van proximity als die van “eerlijkheid” zal naar alle waarschijnlijkheid het opleggen 
van een dergelijke duty of care aan de multinational belemmeren. Dit is met name het 
geval in zaken gestoeld op aansprakelijkheid wegens een nalaten, welke grond door het 
Engelse recht niet erkend wordt als grond voor aansprakelijkheid. Wil tot een dergelijke 
aansprakelijkheid wegens nalaten gekomen worden, dan moet aldus een affirmative 
duty of care aangenomen worden en dan zal de verhouding tussen multinational en 
leverancier naar alle waarschijnlijkheid een veel innigere relatie zijn dan de traditionele 
multinational-leverancier verhouding.

Even moeilijk als grond voor aansprakelijkheid is die van misleidende reclame in het 
Engelse recht. Naar Engels recht is sinds kort ook voorzien in de mogelijkheid voor 
individuele consumenten om schade te verhalen wanneer zij die geleden hebben als 
gevolg van misleidende reclame. Medehandelaren mogen een   klacht indienen bij 
het Office of Fair Trading, dat actie kan ondernemen. Ook kan een klacht worden 
ingediend bij de Advertising Standards Authority, die echter niet voorziet in een recht 
op schadevergoeding jegens de multinational. Als echter het enige doel is om het imago 
van de multinational voor MVO-schendingen in zijn handelsketen beschadigen, dan 
kan dat doel net zo goed worden bereikt door middel van een dergelijke niet-juridische 
procedure.

Tot slot het Californische recht. Van de drie bestudeerde rechtsstelsels hebben 
Californische rechtbanken verreweg de meeste MVO-gerelateerde zaken berecht. 
Geen van die zaken heeft echter geleid tot aansprakelijkheid van de multinational voor 
de schade. Een deel van de zaken is gebaseerd op een de tort of negligence. Wil een 
dergelijke vordering succesvol zijn, dan is – net als naar Engels recht – de multinational 
gehouden tot een duty of care (zorgplicht). Voorts moet deze duty of care geschonden 
zijn, moet sprake zijn van legal and proximate cause en moet er schade geleden zijn. 
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Vergelijkbaar met het Engelse recht zal het vereiste van de duty of care het meest 
lastig zijn om vast te stellen. Wanneer het immers gaat om aansprakelijkheid wegens 
nalaten, is vereist dat sprake is van “actieve onzorgvuldigheid” (active carelessness) of 
een bijzondere relatie tussen multinational en laedens. Een dergelijke bijzondere relatie 
kan gelegen zijn in diverse gronden, waaronder negligent undertaking (de Barmhartige 
Samaritaan Doctrine), negligent retention of control en nalatigheid in de naleving van 
een contract (negligent performance of a contractual duty). In de praktijk is het echter 
moeilijk gebleken een dergelijke bijzondere relatie aan te tonen en bij gebreke van een 
bijzondere relatie zijn rechtbanken in het algemeen niet bereid om een duty of care 
aan te nemen. Immers, zo oordeelde de Californische rechter, zou dat betekenen dat 
aanvaard zou worden dat multinationals verantwoordelijk zijn voor de wijze waarop 
werknemers tewerkgesteld worden niet alleen in hun eigen bedrijf, maar ook in de 
gehele handelsketen. Dat zou, zo oordeelde de rechter in Doe v. Wal-Mart Stores, Inc., 
“veel verder gaan dan de erkende grenzen van aansprakelijkheid”.

Een alternatief zou zijn om een   vordering te baseren op misleidende reclame. Dit 
was het geval in Nike v. Kasky. Wil zo’n vordering succesvol zijn, dan dient de eiser 
te bewijzen dat een advertentie, business act or practice (bedrijfsuiting of -praktijk) 
oneerlijk of misleidend was. Wat de kansen op succes zijn voor gevallen die zien op 
MVO-schendingen in handelsketens zal met name afhangen van de reclame-uiting 
of praktijk van de multinational; dergelijke feitelijke inschattingen liggen buiten het 
bereik van dit onderzoek. Interessant is echter wel om op te merken dat een dergelijke 
discussie niet alleen afhangt van de mate van misleidendheid, maar ook van de vraag 
of een uiting als advertentie gekwalificeerd kan worden: is het commerciële of niet-
commerciële speech, en – als gevolg daarvan – welke bescherming dient dergelijke 
speech te krijgen onder het First Amendment van de Amerikaanse Grondwet? Hoewel 
ook naar Californisch recht de schade die gevorderd kan worden beperkt is, kunnen de 
gevolgen van zulke procedures groot zijn voor bedrijven zoals Nike, dat deze procedure 
schikte voor enkele miljoenen dollars.

Concluderend kan men stellen dat in alle onderzochte jurisdicties de kans op 
succes van procedures waarin de multinational aansprakelijk gehouden wordt voor 
MVO-schendingen in de handelsketen, zeer beperkt is. De twee initiatieven die na de 
Rana Plaza-ramp genomen zijn – het Bangladesh Accord on Fire and Building Safety en 
de Alliance for Bangladesh Worker Safety – zullen in dit opzicht waarschijnlijk weinig 
veranderen. De relatieve kans op succes is het grootst in gevallen die gebaseerd zijn 
op misleidende reclame; daar staat echter tegenover dat in zulke procedures slechts 
beperkte schade gevorderd kan worden. Zulke procedures kunnen echter wel veel 
negatieve publiciteit genereren en daarmee alsnog effectief zijn.

Hoofdstuk 8: Instrumenten in de praktijk en aansprakelijkheid

Hoofdstuk 8 verbindt de in het voorgaande besproken theoretische kaders met de 
bevindingen over de instrumenten in de praktijk. Welke rol spelen de gebruikte 
instrumenten bij de vestiging van aansprakelijkheid? 
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Ten aanzien van de instrumenten die door de betrokken Nederlandse bedrijven gebruikt 
worden, kan het volgende geconcludeerd worden. De kans is niet groot dat een bedrijf 
enkel op basis van het door hem gebruikte instrument aansprakelijk gesteld kan worden. 
Een vordering op basis van wanprestatie jegens een derde zal niet snel succesvol zijn, 
nu de gebruikte gedragscodes en contracten die ook contractueel verbindend zijn geen 
verplichtingen voor de multinational bevatten waar de derde een beroep op zou kunnen 
doen. 

Wanneer een eiser zijn vordering stoelt op een onrechtmatige daad, zal de 
onrechtmatigheidsnorm die gehanteerd wordt voor de multinational gekleurd worden 
door de gedragscode of het contract waar hij zich van bedient. Ook hier is problematisch 
dat de onderzochte codes geen duidelijke verplichtingen voor de multinational bevatten, 
hoewel opgemerkt dient te worden dat gedragscodes ook de onrechtmatigheidsnorm 
kunnen beïnvloeden wanneer géén sprake is van contractuele verbindendheid). Tot slot 
kunnen dergelijke MVO-gedragscodes een rol spelen bij het invullen van de eis van due 
diligence, en in die zin ondersteuning bieden voor de claim van de multinational dat hij 
de benodigde voorzorgsmaatregelen heeft genomen om te onderzoeken welke risico’s 
zijn activiteiten met zich mee zouden brengen.

Deze laatste functie van controleerbaarheid is ook van belang bij het bepalen in welke 
mate de multinational zijn MVO-claims kan onderbouwen als hij geconfronteerd wordt 
met een vordering op basis van misleidende reclame of oneerlijke handelspraktijken. 
Ook zouden gedragscodes onder voorwaarden gezien kunnen worden als reclame-
uiting, afhankelijk van de wijze waarop ze gepresenteerd worden. Voor de vraag of 
een vordering op basis van misleidende reclame succesvol zal zijn, is echter met name 
belangrijk wat de precieze inhoud en wijze van presentatie van de reclame-uiting van 
de onderneming is. 

Ook de door Engelse bedrijven gebruikte instrumenten boden weinig kans op succes 
voor een vordering op grond van wanprestatie jegens een derde. Slechts vijf bestudeerde 
instrumenten waren zowel juridisch bindend als voldoende bepaald, en geen van die 
instrumenten bevatte tevens een verplichting voor de multinational waar een derde een 
beroep op zou kunnen doen.

Een vordering op grond van de onrechtmatige daad (negligence) zou op basis van de 
onderzochte instrumenten niet eenvoudiger zijn. Het is immers niet waarschijnlijk 
dat de onderzochte gedragscodes en contracten kunnen worden opgevat als een 
contractuele verplichting (contractual duty) voor de multinational jegens degenen die 
schade ondervinden in de handelsketen. Het is dan ook lastig om een   zorgplicht te 
adstrueren, uitsluitend op basis van de gebruikte MVO-documentatie. Zelfs als men 
ervan uitgaat dat de multinational wel degelijk een zorgplicht (duty of care) jegens de 
laedens heeft, bevatten de onderzochte instrumenten zowel argumenten vóór als tegen 
de bewering dat de multinational die zorgplicht geschonden heeft. 

Zoals betoogd in hoofdstuk 7, kunnen de onderzochte MVO-instrumenten een rol 
spelen bij een vordering op basis van misleidende reclame naar Engels recht: een door 
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het bedrijf gebruikte gedragscode kan als reclame kwalificeren, wanneer deze code 
gebruikt wordt als zodanig jegens consumenten of concurrenten. Het MVO-beleid (en 
de gedragscodes) van de multinational kan echter ook dienen om de controleerbaarheid 
van de MVO-claims te onderbouwen.

Net als in de twee andere rechtsstelsels, lijkt het weinig aannemelijk dat de deelnemende 
Californische multinationals aansprakelijk kunnen worden gehouden op grond van 
wanprestatie door een derde bij het contract of de gedragscodes. Zo is problematisch 
dat een van de meest gebruikte gedragscodes voor de industrie, de EICC-gedragscode, 
een disclaimer bevat met betrekking tot de rechten van derden. De andere gedragscodes 
bevatten geen verplichtingen voor de multinational die zich van de code bedient; enkel 
voor zijn toeleveranciers. De enige uitzondering werd gevormd door een onderneming 
die haar gedragscode zo ruim formuleerde, dat betoogd zou kunnen worden dat de 
geformuleerde verplichtingen ook zouden moeten gelden voor haar eigen bedrijfsvoering 
(en niet alleen voor haar ketenpartner).

Wanneer het gaat om aansprakelijkheid op grond van de onrechtmatige daad van 
nalatigheid (tort of negligence), is het duidelijk dat de eis waaraan het moeilijkst kan 
worden voldaan, is dat de multinational een zorgplicht (duty of care) heeft ten aanzien 
van degenen die in de handelsketen schade ondervinden. Gedragscodes kunnen een 
rol spelen bij het vaststellen van de “speciale relatie” die nodig is voor een dergelijke 
zorgplicht. De belangrijkste vraag is dan of de bestudeerde instrumenten een dergelijke 
vordering ondersteunen. Mijns inziens is dat problematisch. In termen van negligent 
undertaking en de nalatige uitvoering van een contractuele verplichting (negligent 
performance of a contractual duty) is dat het geval omdat de eiser zou worden 
geconfronteerd met de problemen die ook spelen bij claims door een derde-contractant. 
Daarnaast kunnen de bestudeerde instrumenten gebruikt worden door de multinational 
om zijn aansprakelijkheid af te wenden, doordat de precontractuele vragenlijsten en 
audits gebruikt kunnen worden ter ondersteuning van een claim dat juist zorgvuldig 
gehandeld is.

Tot slot: voor de vraag of de multinational aansprakelijk is op grond van misleidende 
reclame dient te worden opgemerkt dat ambitieuze, aspirational claims in gedragscodes 
eerder zouden neerkomen op misleidende claims dan feitelijke beweringen. Daarnaast 
is naar Californisch recht cruciaal dat de relevante MVO-uiting van het bedrijf wel 
aangemerkt kan worden als reclame-uiting. Dat zal met name afhangen van de feiten 
en omstandigheden van het geval en niet zozeer van de inhoud van het relevante 
MVO-instrument.

Hoofdstuk 9:  Conclusie: mogelijkheden en beperkingen van het (privaat)
recht

Ik heb geconcludeerd dat bijna alle van de onderzochte multinationals maatregelen 
nemen om het MVO-gedrag van hun leveranciers te beïnvloeden. Een aantal variaties en 
uitzonderingen per jurisdictie daargelaten, zorgen multinationals die sterke maatregelen 
gebruiken er vaak ook voor dat die maatregelen juridisch bindend zijn, terwijl zwakke 
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maatregelen vaak eerder vrijwillig zijn. De maatregelen die de deelnemende Nederlandse 
multinationals namen, waren in het algemeen het sterkst in termen van zowel de inhoud 
als het juridisch bindende karakter.

Met dit onderzoek worden nieuwe inzichten geboden in de wijze waarop multinationals 
in een breed spectrum van industrieën het MVO-gedrag binnen hun handelsketens 
pogen te beïnvloeden. Door de inzichten uit dit onderzoek hoeft men niet meer te 
gissen naar het antwoord op de vraag hoe gedragscodes eruit zouden kunnen zien in de 
praktijk; men kan simpelweg hoofdstuk 5 raadplegen.

Voorts concludeerde ik op basis van de beperkte jurisprudentie, dat het onwaarschijnlijk 
is dat een multinational aansprakelijk gehouden kan worden voor schade door 
MVO-overtredingen in de handelsketen, tenzij deze aansprakelijkheid gestoeld is op 
gedrag dat verder gaat dan een reguliere koper-leverancier-relatie, of het feitelijke 
gedrag van de multinational aanleiding geeft tot een aansprakelijkheidsstelling.

Een eerste, voorzichtige conclusie zou dan ook zijn dat het recht in zijn huidige vorm 
wellicht niet zo veel te bieden heeft als het gaat om een langetermijnverbetering van 
MVO-omstandigheden in handelsketens. Immers: het risico van aansprakelijkheid 
voor multinationals is momenteel klein, en de bestaande risico’s worden effectief 
weggeschreven in gedragscodes en contracten die multinationals gebruiken. Voorts 
is de bestaande wetgeving beperkt tot transparantievereisten voor multinationals, 
en overheden lijken weinig geïnteresseerd in het opstellen van een duidelijke, 
wettelijke zorgplicht voor multinationals. Tenzij die laatste houding verandert, is het 
onwaarschijnlijk dat het recht zal voorzien in de benodigde revolutie om te voorkomen 
dat een nieuwe Rana Plaza-ramp optreedt.

Epiloog

De epiloog bevat enkele – anekdotische – inzichten van de MVO-professionals die 
geraadpleegd werden voor dit onderzoek. Op basis van deze gesprekken is duidelijk 
geworden dat zij om verschillende redenen de rol van vrijwillige instrumenten en nieuwe 
wetgeving als vrij beperkt zien. Ook is de kans op aansprakelijkheid van multinationals 
zo klein dat ook dat risico waarschijnlijk niet de impuls zal bieden om hun gedrag te 
verbeteren.

Dat gezegd hebbende: waar staan wij dan nu? De rol en functie van MVO-gedragscodes 
voor handelsketens is beperkt tot partijen. Dergelijke codes spreken uit wat 
multinational en handelspartner van elkaar mogen verwachten, maar niet meer dan dat. 
Waar moeten we dan zoeken naar de oplossing om MVO-verbeteringen voor de lange 
termijn teweeg te brengen in handelsketens? Ik concludeer dat de oplossing naar alle 
waarschijnlijkheid niet binnen de juridische arena te vinden is, maar veeleer daarbuiten. 
MVO-professionals en andere sociale wetenschappen kunnen wellicht meer bieden dan 
het recht op dit gebied. Dit zal alleen veranderen als de overheid besluit dat de tijd rijp 
is om (juridische) actie te ondernemen.
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Annex I: model letter,  
invitation to participate and  
list of questions for interviews

Model letter

«GreetingLine»

«Company» takes its responsibility with regard to society and its stakeholders seriously 
and has taken clear steps to prevent CSR violations. Nevertheless, you may wonder: is 
«Company» taking sufficient measures to prevent human rights violations in the supply 
chain? Has our risk for liability been sufficiently covered?

In order to answer these and other questions, I’m carrying out PhD-research at the 
Molengraaff Institute for Private Law at the University of Utrecht and at UCLA School 
of Law. Prof. M.L. Lennarts and prof. A.L.M. Keirse are the supervisors for this project. 
Within the framework of this research project, I am contacting various Californian 
companies and would like to ask you if «Company» would be willing to participate in 
this research. 

Goal and set-up of the research

The goal is to gain insight into the (semi-) contractual measures, such as codes of 
conduct and contracts, that internationally operating companies take in order to prevent 
human rights violations in their supply chain. I will research what the best practice 
of companies such as «Company» consists of. Furthermore, I will research what the 
consequences of these contractual measures are in terms of possible liability if human 
rights violations should occur, despite said measures. Of course I am more than willing 
to send you a more extensive version of my research proposal, should you be interested. 

The Dutch and English part of my research were carried out in 2011 and 2012 and have 
resulted in various articles in journals. I would of course be happy to provide you with a 
copy of the English-language article on this topic. 

Research design

Of what does «Company»’s cooperation with this research consist? Within the frame 
of this research, I would like to look at the code of conduct that «Company» uses in 
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order to prevent human rights violations in its supply chain. Furthermore, I would like 
to see whether and - if so - how these codes are incorporated into the contracts that 
«Company» concludes with its business partners. It would be sufficient to provide me 
with the relevant general terms and conditions or an anonymous contract or clause 
from such a contract. 

It would be possible for me to visit «Company»; I expect such a visit to «Company» 
would take no more one hour; my visit could take place between 8 June and 31 August 
2013. Alternatively, it would be possible to carry out a short telephone interview and 
receive any relevant documentation not publicly available via e-mail. 

There are no charges for «Company» in order to participate in this research. The results 
of this research will be published (anonymously) in legal journals; the entire research 
will be published as a book. 

What’s in it for «Company»?

By participating in this research project, «Company» will gain insight into how the 
measures taken by it compare to the measures taken by other companies, both in 
California as well as abroad. This research will provide an overview of the best practices 
in respect of CSR in the supply chain.

Furthermore – and from a risk management point of view more importantly – this 
research will provide insight into the (legal) consequences that the choices made by 
«Company» may have for its possible liability if human rights violations should occur in 
its supply chain. Because when can «Company» justifiably say that it has done enough to 
prevent human rights violations? And should it not be held liable as a result?

Questions?

I will contact you in the week of ** 2013 in order to answer any possible questions you 
may have. 

Please let me know if «Company» is willing to participate in this research. You may 
contact me through e-mail via a.l.vytopil@uu.nl; phone number ** ** ** ** ** or through 
the mail address at the header of this letter. I thank you in advance for your cooperation. 

Yours sincerely,

Louise Vytopil, LLB MA MSc
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Invitation to participate: summary of research

“Contractual control in the supply chain: on corporate social responsibility, contracts, codes 
of conduct, and (avoiding) liability”

A Introduction

First of all, I would like to thank you for your interest in participating in this research. 
Your participation and cooperation make it possible that the theoretical framework of 
corporate social responsibility and the liability of multinationals is developed further. 
Moreover, multi-national companies will be able to share with their knowledge of codes 
of conduct, furthering their own knowledge in the process. 

B Aim and summary of research

At the start of the 21st century, multi-national companies (“MNC’s”) play a bigger role in 
the global economy than ever before. At the same time, globalization has made it easier 
to “cut up” the supply chain of these MNC’s and transfer parts of the production process 
to low-wage countries. Although these producers are often not formally affiliated with 
the MNC’s they produce for, MNC’s may be held accountable in court or by the media 
when human rights violations occur within their supply chain. 

MNC’s will attempt to limit this risk of human rights violations for varying reasons. In 
attempting to control these risks, most MNC’s now include supply chain issues in their 
corporate social responsibility (“CSR”) policies. This research will provide an overview 
of these (supply chain-related) measures used by MNC’s and the legal, contractual 
measures taken in the attempt to make these measures legally binding. Finally, it will 
examine the influence that such contractual mechanisms have on liability on the basis 
of tort, assuming that the applicable law is that of their home-state. 

The research in respect of the Netherlands and the United Kingdom has been carried out 
in 2011 and 2012. 15 Dutch and 15 English multinationals have participated. In 2013, I 
will carry out the research in the United States. In each jurisdiction, I will examine the 
documents of between 10 and 20 companies. All companies will remain anonymous. 

C Scope of the research

Contractual control can take various shapes. Companies may choose to adhere to 
international, national or sector-wide initiatives; MNC’s are not party to these initiatives 
and it is therefore somewhat questionable whether these COC’s are legally binding 
(rather than simply aspirational) for MNC’s, let alone for their supply partners. 

MNC’s attempt to create legally binding codes for their supply-chain partners, either by 
having their partners (co-)sign the COC, by referring to the COC in the supply contract 
(“we expect our partners to adhere to the terms of the COC”) or by actually incorporating 
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the terms of the COC into the supply contract. There may consequently be a grey area 
in which it is not entirely clear to what extent the supply partner and MNC are bound 
to the wording of the COC. 

The wording of the COC may also vary greatly: codes may set explicit minimum 
standards equal to those in local legislation or those in home-state legislation, or they 
may express general aims. A range of issues may be covered in the COC: from child 
labour, to the right to life, to the environment, to trade union rights.  For the sake of the 
feasibility, this research will therefore limit itself to the “core” labour rights as set out in 
the 8 ILO core conventions.

COC’s may or may not include monitoring and enforcement mechanisms. Contracts 
may include specific types of sanctions. Finally, the contracts may include clauses that 
limit the liability of the MNC. This may or may not have direct consequences for the 
MNC’s liability if it is held liable for human rights violations in the supply chain. 

If the MNC is held liable for these human rights violations, the injured party will claim 
that the MNC has committed a tort; most often, the tort of negligence, asserting that 
the MNC has not fulfilled its duty of care. But when can it be said that a MNC has 
taken sufficient measures to prevent the human rights violation from occurring? The 
contractual control that the MNC has attempted to assert over its supplier may be of 
consequence for the establishment of extra-contractual liability and defining the duty 
of care of the MNC. Furthermore, the MNC and his supplier may include a clause in 
their contract that limits the MNC’s liability for a range of actions. But does this also 
potentially cover liability for human rights violations in the supply chain? This research 
will use the created model in order to assess the impact of certain contractual measures 
for liability in tort. 

D Research questions

The main research question is as follows:

How do (semi-)contractual mechanisms between MNCs and their supply partners 
impact the (possible establishment of) liability of MNCs for corporate social responsibility 
violations in their supply chain? 

The sub-questions are the following:

What is the content of the (semi-)contractual instruments, such as codes of conduct and 
CSR contracts, currently used by best-practice players?

How are these codes of conduct and CSR contracts incorporated in the relationship between 
the MNC and the supply partner?

What prerequisites are there in order for such codes and contracts to be contractually 
binding?
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How can the measures of contractual control found in the research be categorized in terms 
of their content?

If corporate social responsibility violations do occur in the supply chain, what legal bases 
could be used to hold MNCs liable for actions of their supply chain partners?

What role do codes of conduct and contractual clauses play with regard to the (establishment 
of) liability of an MNC for corporate social responsibility violations in its supply chain, 
assuming that the law of its home state applies? 

E Research output and relevance for companies 

The project is expected to result in a Ph.D. thesis in early 2015. The thesis will be written 
in English and will be published as a book. 

This research will include a model on the basis of the sample codes provided within the 
course of the research. On the basis of this model, conclusions will be drawn for the 
various categories of COC’s and contracts: both with regard to legal bindingness for the 
MNC and its suppliers, and with regard to consequences for the MNC’s liability in tort. 
Companies will not receive “personalised” advice with regard to the research (since this 
would conflict with scientific independence) but instead will easily be able to conclude 
themselves in which category their COC’s and contracts fall, thereby being able to draw 
conclusions with regard to legal bindingness of (contractual) measures taken and their 
risks in case of liability.

Company interviews in California will be carried out between June and August of 2013. 
The final conclusions will be published in print in the course of 2015. 
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Guiding questions for the interviews to be held with participants 

• Could you tell me a little about the supply chain in which your company operates? 
E.g.: which products/materials/services and which countries?

• Which contractual norms does your company agree upon with its suppliers and in 
what shape or form do they come?

 –  General (purchasing) terms and conditions?
 – Code of conduct or supplier code of conduct?
 – Special ethics clauses in supply contracts or purchasing notes?
 – Are the documents used signed separately?
 – Are the documents used accessible for the general public (e.g. through the 

internet)? If not, would it be possible to receive a copy?

• Does your company carry out audits with its suppliers on a regular basis? If so, are 
the audits carried out by your company, or a third party (independent or not)?

• If something goes wrong in the supply chain (e.g., human rights violations are 
discovered), does your company ever impose sanctions, such as fines or termination 
of the contract?
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