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ABSTRACT 

The article discusses the role of, and the political debate on, religion 
in the legal sphere by, first of all, reflecting on the normative order of 
German religious constitutional law (Religionsverfassungsrecht). Re-
ligious freedom has to be guaranteed in both versions, the positive 
and the negative one. Thereby, it asks for a concept of (formal) law 
including the very idea of law besides traditional Natural Law theo-
ries and reductionist views on legal positivism. For that, it is neces-
sary to neutralize the myth of neutrality in civil society as well as to 
be aware of the surplus of meaning and the limitations of formal pro-
cedures in the legal sphere.  
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INTRODUCTORY REMARKS 

This paper focuses on some questions concerning the relationship be-
tween religion and law in modern societies. Distinguishing both spheres 
seems to be a key factor in any definition of modernity, especially since socie-
ties nowadays have to integrate, both the religious and the non-religious 
ways of life of believers and non-believers – of religious people and of atheists 
as well. This integration is guaranteed by introducing the reign of law every-
one is equally subjected to. Law prevents any privileging of particular reli-
gious traditions. In order to ensure that, a modern society establishes reli-



34 MICHAEL MOXTER 

 

gious rights in a plurality of ways (rights to choose one’s own confession and 
to live according to religious convictions as well as rights of assemblies and 
self-organisation). Its usage, however, presupposes the recognition of rules 
that do not depend on religious beliefs. The reign of law therefore neutralises 
exactly those creeds and religious attitudes it enables people to assume. As a 
consequence, the relationship between religion and law seems to be based on 
a dividing line between private and public sphere. But even though the 
boundary line in many respects presents itself as a well constructed and for-
ever fortified wall of separation, in other respects it scarcely resembles the 
Great Wall of China. It sometimes looks rather like a porous dividing line. 
The distinction between private and public as well as the gap between the 
legal sphere and religious life in particular has been developed within West-
ern Christianity. Both distinctions are not naturally given, they highly depend 
on presuppositions and experiences other religions do not share. Obviously, 
the famous modern solution seems to be much more contingent and much 
less stable than the Enlightenment project suggested. In recent years we 
came across many conflicts that raise reasons to remain sceptical regarding 
the wall’s condition.   

One of these conflicts indicates irritations in terms of the self-
description of our societies as secularised ones. If the term ‘secularisation’ is 
bound to a narrative, predicting a continuous decline of religious interests, 
i.e. a vanishing world of religiosity, the secularisation-thesis seems to be em-
pirically disproved. In the wake of transforming the old-European legal order 
into a non-religious system of rights and duties neither depend on nor foster 
certain religious believes, people are nevertheless still committed to religious 
ideas and practices. Thus, religion remains present in our societies. The no-
tion of a ‘post-secular age’ frequently appears in attempts to describe the new 
status quo.1 But this description does not necessarily indicate that religion 
really has regained ground, or that the gods once again intend for the throne. 
It rather hints at societies which no longer believe in their former self-
description. Due to post-modern loss of master-narratives, the former picture 
of modernity is no longer trustworthy. Therefore we are not only dealing with 
new empirical facts concerning the role of religion, but encounter a crisis of 
self-interpretation.  

                                                 
1
 Cf. Charles Taylor, A Secular Age (Cambridge, MA.: Belknap Press of Harvard University Press, 

2007), p. 534.  



RELIGION AND THE LEGAL SPHERE 35 

 

In media societies, the dividing line between private and public loses its 
significance and fades away. Personal interests and private affairs invade into 
the public sphere, transforming politics in a mere technique of mediation 
without being capable to stabilise a common-ground, on which mutual soli-
darity among members of the society can flourish. Paradoxically, the in-
creased significance of individuality goes hand in hand with a loss of privacy, 
since the ‘public’ as well as ‘individuality’ seem to be overshadowed by a fast-
growing jungle of private vanities, on which attention is focused. Addition-
ally, liberalism, vital and indispensable as it is, manifests a certain weakness 
when affirmation of basic values and common beliefs is at stake. The reason 
for this has to be found in the tendency to neutralise any particular belief – 
wherever it may come from. Its strength to establish formal procedures, by 
which arguments can be settled, presents its flip side in refusing any substan-
tial claim concerning human life as such.  

 

Philosophy of religion does not shut itself away in an ivory tower, in 
which it cultivates an intimate interlocution with its classic texts. It has a 
temporal index of its own (ever since it evolved at the dawn of modernity) 
and was always dyed by the colours of the current religious situation. In our 
days its general task to mediate religion and reason, faith and intellect, en-
tails a responsibility on behalf of the legal sphere, in which highly significant 
forms of differentiation are incorporated and define present standards of ra-
tionality. To cultivate what we might call a sense for the law is an excellent 
measure to demonstrate an intellectus fidei. This is true, even if law’s auton-
omy does not allow religious belief to intervene directly. One can admit: 
‘Nowhere in our conception of law is there an opening for theological argu-
ment’2 and still argue that philosophy of religion serves as a mediator and 
translator between a religious point of view and a contemporary understand-
ing of the legal sphere. The rule of law as a basic feature of modernity is 
highly in need of interpretation. With regard to this task theology and juris-
prudence (or a systematic hermeneutics of religion and a pragmatic under-
standing of human law) are facing related problems. Both start by establish-
ing a reflective attitude, a critical turn against commitments embedded in a 
living practice. Both take human reason seriously, when they refuse to run 
into the dead-end of a paralyzed rationalism that reduces practises of the life-

                                                 
2
 Paul W. Kahn, The Cultural Study of Law: Reconstructing Legal Scholarship (Chicago, IL: Chi-

cago University Press, 1999), p. 15. 



36 MICHAEL MOXTER 

 

world to clusters of behaviour that lack any meaning and significance.  Phi-
losophy does not raise its voice for apologetic reasons but in order to clarify 
the meaning of our concepts and to strengthen common perspectives among 
people of diverging beliefs. By treating questions concerning the rule of law, 
philosophy of religion offers a rough sketch of religion in the public sphere. 

 
My paper proceeds in three steps. Firstly, it outlines very briefly the 

situation in Germany, which seems to be unique in so far as the churches still 
maintain a decisive role in the public defined and guaranteed by constitu-
tional law. Nevertheless this German Sonderweg hints at problems and de-
bates well known in other circumstances. Secondly, it explains why philoso-
phy of religion should not attempt to revitalise a concept of natural law when 
searching for an internal relationship between religion and the legal sphere. 
Religion has to find its role in the public sphere in correlation to what I call a 
reflective and refined positivism. Finally, some short remarks are added 
which highlight the role of law in liberal societies from the point of view of a 
cultural theology. 

 
 
1. THE SITUATION IN GERMANY 

It might be helpful to comment on the situation in my own country, 
since it could already clarify some perspectives I am writing from. The Ger-
man version of secularisation is unique since it does not follow the route the 
United States and France have taken by strictly separating church and state. 
Compared with standards of radical liberalism, separation in Germany pro-
ceeds rather in a limping way.3 The metaphor suggests a kind of handicap. 
Talking in such a way obviously offends political correctness and – in con-
trast to what I normally would recommend – in this case it makes sense to 
choose words more cautiously. First of all, the Federal Republic of Germany is 
a secularised state in so far as it rejects any attempt to privilege a certain reli-
gious tradition or to intervene into religious affairs. The state has to remain 
neutral with regard to the religious beliefs of its citizens. Political legitimacy 
does not depend on Christianity or any other religious tradition or on a theo-
logical background. Lutheran Reformation and Enlightenment, both tradi-
tions gave good reasons why political power should not be coupled with reli-

                                                 
3
 As far as I know, the metaphor was introduced by Hans Liermann with regard to natural law 

theories. 
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gious belief any longer. In order to settle a peaceful cohabitation or at least to 
avoid violence within society the state must not decide between different 
religious truth-claims, but has to stick to its own autonomous rationality. As 
Martin Luther has claimed, political leaders cannot run the country by the 
gospel but are in need of secular reason, political experience, pragmatic 
judgment and a sense for personal responsibility.4 It is precisely the Christian 
faith itself that insists on differentiation. Even if Christian faith promotes at-
titudes like responsibility, reasonableness and solidarity (with the other), 
which in fact sustain the communal political life, the state and its legal sys-
tem are not reliant upon these virtues and thus are not built on religious faith 
as one of their sources. To underline this mutual independency the existence 
of a state church is formally forbidden by the Constitution. Political and reli-
gious life flourish at their best, if both mutually respect their autonomy. 

As a matter of fact, the freedom of religion is the right to choose one’s 
own religion. However, seen from a political point of view, religious rights 
entail more profoundly the negative freedom: not to be molested by religious 
intrusiveness. Both versions of religious freedom, the positive and the nega-
tive one, are equally guaranteed. In this respect the German Constitution fits 
the condition of western liberalism. Its unique path of secularisation comes 
into sight, when we are facing the particular way in which religious belief is 
communicated, socially mediated and organised. ‘Religion’ is not only a topic 
of guarantees given to individuals. It is a social phenomenon as well, and it 
may very well occur that religious communities unify major parts of the 
country’s inhabitants and thus form a corporate identity, which is important 
and significant enough to encounter the political community at eye level. In 
addition to the constitutional articles which guarantee individual religious 
freedom we find another type of legislation, namely the so-called Church-
State-Law which organizes the mutual relationship between both institu-
tions. This Staatskirchenrecht defines elementary forms of interaction be-
tween the churches and the state in behalf of common interests.  These rela-
tions might be articulated in positive law and particular contracts, while their 
legal basis is indeed part of the Constitution and is protected as long as a le-
gal state exists in Germany.  

It is this very integration that characterises the uniqueness of our situa-
tion. The Grundgesetz (Basic Law for the Federal Republic of Germany), 

                                                 
4
 Cf. Martin Luther, Von weltlicher Obrigkeit (1523), in Weimarer Ausgabe, Volume 11 (Weimar, 

1900), p. 229–281. 
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promulgated on 23rd May 1949,  adopted in its article 140 several paragraphs 
of the Weimar Constitution, which had defined the rights of the so-called 
Religionsgesellschaften. The latter have the status of corporations of public 
law (Körperschaften öffentlichen Rechts), i.e. they have got the right to organ-
ise themselves freely (including their permission to collect taxes and to apply 
their own labour law) under the precondition that neither the German con-
stitution nor positive laws are violated. Those paragraphs were in fact a his-
torical compromise introduced in 1919 in the aftermath of severe conflicts 
concerning the public role of religion. They were a (unfortunately unsuccess-
ful) means to familiarise the churches with the young republic after the 
breakdown of the former summepiscopate system. The fact, that the Federal 
Republic of Germany continued along this path in 1949 (and once again in 
1990) was of course partly due to the reputation the churches have obtained 
during the times of National Socialism in their struggle against encroach-
ments  (Kirchenkampf) (and once again in preparing the turnaround to de-
mocracy and reunification in the late GDR). Nevertheless, the historical and 
political conditions do not form the sole basis on which the German Situa-
tion is to be explained. It is not only for contingent historical reasons that 
this legacy has been approved. There are some systematic reasons why not 
only theologians, but also legal scholars think Germany’s limping way of 
secularisation is a highly effective one. 

Religion does not only consist in personal religiosity – with conse-
quences for legislation in behalf of religious liberty. Freedom of religion re-
quires rights of assembly as well as rights of cultural practices. By conferring 
these rights the state acknowledges the fact that without the existence of 
churches a personal Christian faith would not even exist5 (a claim which re-
mains true even if a majority of Christians maintain criticism of and distance 
to the churches). Only nominalism, which is biased by its methodological 
atomism, tends to explain social coherence by aggregating individuals. To 
avoid such abstractive fallacies one should remember that patterns of social 
communication, institutions, and ethical goods (in the sense of Schleier-

                                                 
5
 Cf. Martin Heckel’s various publications on this topic. For example: ‘Religionsfreiheit. Eine 

säkulare Verfassungsgarantie,’ in: Gesammelte Schriften: Staat, Kirche, Recht, Geschichte, Band IV., ed. 
by K. Schlaich (Tübingen: Mohr Siebeck 1997), p. 647-859; cf. Ansgar Hense, ‘Zwischen Kollektivität 
und Individualität: Einige geschichtliche Aspekte der Religionsfreiheit,’ in: Staatskirchenrecht oder 
Religions-verfassungsrecht?, Ein begriffspolitischer Grundsatzstreit, ed. by Hans Michael Heinig and 
Christian Walter (Tübingen: Mohr Siebeck 2007), p. 7–38. 
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macher6) constitute a framework which transcends as a condition of possibil-
ity individual behaviour. Being able to act in a certain way depends on so-
cially disclosed possibilities and circumstances. The state, common markets 
or university itself are examples for objective forms of human behaviour that 
cannot be derivated as a direct sum of individual acting. Institutions are hubs 
in which possibilities of human acting are tied together in a way mere solip-
sism cannot achieve. To secure religious liberty by guaranteeing individual 
freedom to perform certain acts is one thing; to conceptualise social and cul-
tural forms by reducing it to the deeds of solipsistic actors is another matter. 
It is much more required in order to use individual freedom. Therefore, it is 
misleading to look upon religion merely from a point of view focused on in-
dividual believers on the one hand and the state on the other. Like political 
philosophy, philosophy of religion should apply an institutional perspective. 
Churches as social organisations sui generis are responsive to issues concern-
ing a common good, since they themselves have to mediate between particu-
lar and general interests: They internally rely on processes of translation 
among its members, between parts and the whole, between groups and unity, 
between internal affairs and public relevance and  of course between spiritual 
and political life. Therefore, churches manifest on a categorical level as well 
as in practical behaviour a surplus compared to individual agents, which the 
state is able to recognise and to validate, without undertaking any religious 
commitment.  

From an institutional perspective we come across many affinities be-
tween church and state that open-up a field of common interests under the 
precondition that both partners meet each other in mutual independence. 
The state keeps its neutrality with regard to religious confession, since its 
public acknowledgement of the importance and significance of the churches 
relies exclusively on cultural resources of Christianity and does not comment 
on any religious issues itself.  It recognises the existence of churches only in 
so far as the latter’s impact on social life and ethical attitudes is useful for 
state’s own sake.  

Conversely churches are challenged to distinguish their whole-heartedly 
proclaimed religious faith from its social relevant consequences. Therefore, 
they have to learn living within a continuous process of transformation and 
translation. In this process, religious understanding and religious convictions 

                                                 
6
 Michael Moxter, Güterbegriff und Handlungstheorie: Eine Studie zur Ethik F. Schleiermachers 

(Kampen: Kok Pharos 1992). 
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are transformed into an interpretation of human life that is publicly debat-
able, since it addresses both, religious and non-religious people. While the 
state remains neutral, the church remains dedicated to a limited space in 
public discourse and deliberation. The churches have to recognise that ele-
ments of the Christian creed (for instance the belief in a creator who settles 
the dignity of every human person) are converted into optional perspectives 
or into forms of moral norms. Faith in God as the believer’s ultimate concern 
is transformed into a sheer possibility of interpreting and justifying basic val-
ues and fundamental legal principles. Since the legitimacy of legal order does 
not need any reference towards religious belief-systems, theological ethics 
and the foundation of human rights in divine justice is exposed to non-
religious interpretations.7 Religions can no longer hope for enforcing their 
ethical claims directly. For general acceptance, they have to translate and 
transform their doctrines in order to suggest them as plausible options for a 
democratic majority, even if they then find acceptance for different reasons. 
In other words: churches have to get along with the on-going process of secu-
larisation in which even their holiest theological beliefs are transformed into 
mere analogies.8 In correspondence to a pluralistic society religious beliefs 
are subjected to modal transformation:9 the categories of necessity and cer-
tainty are transferred into ‘possibility’ and ‘probability’. For both sides – for 
the neutral state and the public discourses no less than for the churches – 
this interplay entails certain risks: Neither neutrality nor belief are ready-
made attitudes, both are exposed to an on-going processes of interpretation 
and reception, in which they are newly defined and equilibrated. 

My brief sketch of the German context would be incomplete without 
mentioning the most prominent thesis concerning the role of religion in pub-
lic sphere: the so-called Böckenförde-Axiom. Commenting on the relation 
between law and religion the professor for constitutional law and former 
member of Germany’s Supreme Court has argued that the secularised legal 

                                                 
7
 ‘Begründungsneutralität’ (neutrality with regard to justification) and ‘Begründungsoffenheit’ 

(openness for diverse forms of justification) belong together; cf. Wolfgang Huber, Gerechtigkeit und 
Recht: Grundlinien christlicher Rechtsethik, Gütersloh: Chr. Kaiser 1996), p. 233; and cf. Wolf-
gang Vögele, Menschenwürde zwischen Recht und Theologie: Begründungen von Menschenrechten in der 
Perspektive öffentlicher Theologie (Gütersloh: Chr. Kaiser 2000), p. 487ff. 

8
 Cf. Eberhard Jüngel, ‘Die Möglichkeit theologischer Anthropologie auf dem Grunde der Analo-

gie’, in Evangelische Theologie 22 (1962), p. 535–557. 
9
 Cf. Hermann Schrödter, Erfahrung und Transzendenz. Ein Versuch zu Anfang und Methode von 

Religionsphilosophie (Altenberge: CIS-Verlag 1987), p. 154. 
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state lives on attitudes it is unable to keep alive.10 The legal order is organised 
on the sole basis of formal principles (like equality) and must therefore omit 
any attempt to impose particular substantial ideas of good human life or ul-
timate aims upon the citizens. Laws establish a deontological order that re-
frains from teleological insights. They cannot promote a certain world-view 
or reply to questions concerning the meaning of life. As a consequence of this 
self-restriction the legal order remains dependent on social resources: For 
example on contexts in which such questions can be treated or on communi-
ties in which public virtues are cultivated. Both may comply with a basic de-
mand the formal legal order itself cannot supply.  Of course this argument 
does not exclude that non-religious groups fulfil this function likewise. But it 
permits a full understanding of religion and explains why it is useful for 
common life, at least as long as religion does not run into fundamentalism. 
The Böckenförde-Axiom does not entail the idea that in the end even the 
modern state cannot survive without church´ support. It rather describes the 
multifaceted interplay of forces within a complex society built upon func-
tional differentiation. This is the reason why it also applies to other versions 
of secularised societies. 

Critiques of the German System of ‘State-Church’-Law argue that this 
system distributes a winning ticket among major religious groups while stay-
ing resentful towards minorities. This criticism has to be taken seriously. As a 
matter of fact the German Constitution obliges the state to equally treat 
churches, non-religious Weltanschauungs-Societies and non-Christian Re-
ligionsgesellschaften and acknowledge them as a public corporation (Körper-
schaft öffentlichen Rechts) as soon as they have gained an influence of signifi-
cance. This formal precondition, introduced in 1949 according to the equality 
principle, manifests its importance in present days. Since a pluralistic society 
is on its way, the state searches for legal contracts with new growing religious 
groups, mainly Muslims that fit into the given legal pattern of a Körperschaft 
öffentlichen Rechts. Meanwhile, the Christian churches are constantly loosing 
members. Therefore, the approved legal order is getting under the pressure of 
intercultural politics and is on the way to deliberate itself from its contingent 
historical roots in Christianity.  

 

                                                 
10

 Ernst-Wolfgang Böckenförde, ‘Die Entstehung des Staates als Vorgang der Säkularisation’, in 

idem, Staat, Gesellschaft, Freiheit: Studien zur Staatstheorie und zum Verfassungsrecht (Frankfurt am 
Main: Suhrkamp 1976), p. 60. 



42 MICHAEL MOXTER 

 

I close the first paragraph with a brief look at some practical problems. 
The legal order can guarantee religious freedom only as far as external behav-
iour is concerned. Contrastingly intervening with the content of religious 
belief is forbidden. This principle was already meant by the traditional dis-
tinction between ius circa sacra and ius in sacra. The state cannot decide 
what it is supposed to mean to be a (true) Catholic or Protestant or Muslim 
or how these religions should settle practical concerns, i.e. whether in a lib-
eral or orthodox life-style. However, it is not as easy as it looks at first sight to 
draw the distinction between legal external behaviour and private internal 
affairs of religious communities. If gender equality is a basic legal norm, how 
should Courts deal with religions which do not allow women to become 
priests? Does Catholicism hinder human freedom, so that the state has to 
intervene? Is the yashmak, which Muslim women wear, a religious symbol, 
expressing personal faith and piety, so that it is protected by liberty rights the 
state has to guarantee? Or is this piece of fabric in fact a political symbol of 
oppression and sexual discrimination; something the state has to prohibit? 
These questions are difficult to decide. 

As a general rule, positive versions of religious liberty-rights protect the 
private sphere up to the point where the rights of others resp. the legal order 
are violated. Negative versions of the same principle protect mainly the pub-
lic sphere. Problems occur since the private/public-distinction, although in-
dispensable in principle, sometimes lacks its clarity. And this is not by acci-
dent, it hints at a structural paradox implied within the logic of differentia-
tion. Establishing an order by drawing distinctions always implements a 
point where the inseparability of both sides comes to the fore11 – this mani-
fests the latent unity of differences and helps to explain, why in practical con-
texts we often come across cases to which the basic distinction does not ap-
ply. Such cases reveal the presence of something extraordinary that seems to 
be the flip side of establishing order by differentiation. Every system of differ-
ences tries to avoid the blind spot of indifference. However what is excluded 
by adjusting an order, paradoxically still belongs to this order and from time 
to time breaks through the surface of well-established forms and rules.12 A 
cultural theory that is attentive to the presence of the extraordinary in any 
given order should not be surprised when political order is confronted with 

                                                 
11
 Cf. Niklas Luhmann, Die Religion der Gesellschaft, ed. by André Kieserling (Frankfurt am Main: 

Suhrkamp 2000), p. 24ff; 32ff, 53ff. 
12

 Cf. Bernhard Waldenfels, Ordnung im Zwielicht (Frankfurt am Main: Suhrkamp 1987). 
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hard cases and severe conflicts. It is not by accident that the religious sphere 
is still a nest of such conflicts. 

They become plainer, where no wall of separation is constructed invin-
cibly and where religious symbols are not generally rejected in the public 
sphere. The question whether a Muslim teacher may wear her yashmak in the 
classroom, has been a peculiar case in recent years. In Germany e.g., it has to 
be decided by the courts13 in light of the fact, that in some states one can find 
the cross (even as a crucifix) in classrooms and that nuns are teaching in their 
habit. The forms above mentioned of cooperation between the state and the 
Churches have led even to the presence of the cross in some courtrooms. 
This makes the situation really complicated. The striking fact in this still on-
going debate is whether the religiously neutral state (judges and legislation) 
can make decisions with regard to the meaning of religious symbols. Their 
significance is in need of interpretation in order to decide legally. While a 
legal decision requires definiteness, interpretation manifests indeterminacy 
and vagueness. This leads to a situation, where some argue that particular 
symbols originally stemming from the religious sphere also bear a cultural 
and political significance that transcends the religious sphere. In the south-
ern parts of our country for example people are greeting each other by saying: 
‘Grüss Gott!’. This formula has some affinity to ‘God bless you’, but is used in 
precisely the same way as ‘Good morning’ or ‘Have a nice day’. Even non-
believers use it. It would be absurd to treat the phrase as being merely reli-
gious language and indicating the presence of Christianity in the public and 
thus forbidding its official use, let us say, in the police station and the official 
registry office and restrict its use to the bakery or to brothels. To be more 
serious – the cross in the courtroom may be a sign reminding the magistrate, 
the lawyers, the defendant and the public that misjudgement is a reality and 
that he, who is sentenced, might in fact be innocent. Words and symbols very 
often obtain additional meaning emerging from usage, reception and inter-
pretation. Their significance depends on contexts which cannot be controlled 
by clear-cut principles. It is part of the logic of representation, that symbols 
do not convey just one meaning. And therefore not even the cross is a purely 
religious symbol. Even an advanced enlightenment movement cannot hinder 
symbols to shimmer in different colours. Moreover, a ‘thought police’ sur-
veilling the correct interpretation and usage of words and symbols does not 
really fit into a liberal society.  

                                                 
13

 Since the ministry of education has failed. 
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The same caveat applies to discussion of the yashmak. It would be a 
positivistic misunderstanding to call it either ‘just a piece of fabric’ or a 
purely religious piece of clothing. It bears a multitude of meanings besides its 
religious sense, it offers a feeling of cultural identity in a foreign country, a 
sense for family tradition, perhaps even a certain pride of personal integrity. 
And in all that cases, it need not be a sign of accepted and internalised op-
pression.  

Should one say that for reasons of a dramatically changing society like 
the German, it might be helpful to adopt the French system, since a radical 
laicistic state would minimise such conflicts by strictly forbidding any pres-
ence of religious symbols in the public sphere? I do not think so. The key is-
sue remains the same in both circumstances, namely that the legal system 
(jurisdiction as well as legislation and the executive agencies) here has to 
come to terms with the fluidity of symbolic representation. It has to deal with 
a sphere of signs and symbols the dimensions of which are infinitely open for 
new interpretation.  Belonging to a symbolic species, human beings are living 
within networks of symbolic representation in which significance is gener-
ated within infinite sign-processes. That is a paradigm of what Georg Simmel 
has called immanent transcendence,14 a transcendence from within.15 

 
 
2. BEYOND NATURAL LAW AND REDUCTIONISM 

Claiming responsibility for the legal sphere does not necessarily mean to 
refer to natural law or its modern equivalences and successors, mainly to be 
found in Kantian philosophy. Restoring religious sources of political author-
ity would not help even if it were confined to the most fundamental ethical 
principles such as human dignity, freedom or social justice. But there is actu-
ally not even a demand to do so, since one of the most common presupposi-
tions of such attempts is misleading: the presupposition that without natural 
law (and its legacy) human law was exposed to a fatal relativism. 

It is often argued that without a point of view beyond positive law, a 
critical attitude toward a given legal system would be impossible and there-
fore blind obedience to law will result from legal positivism. Gustav Rad-

                                                 
14

 Cf. Georg Simmel, ‘Das individuelle Gesetz’ in idem, Das individuelle Gesetz: Philosophische 

Exkurse, Michael Landmann (ed.), (Frankfurt am Main: Suhrkamp 1968), p. 174–230; p. 197. 
15

 Cf. Jürgen Habermas, ‘Exkurs: Transzendenz von innen, Transzendenz ins Diesseits’, in idem, 

Texte und Kontexte (Frankfurt am Main: Suhrkamp, 1991), p. 127–156. 
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bruch’s famous statement that during the Weimar Republic legal positivism 
has undermined jurisprudence and made judges and lawyers helpless and 
defenceless thus paving the way for German National Socialism is not as con-
vincing as usually supposed. But, the other remark cannot be denied either:  
Hitler’s leading jurists used precisely those concepts and legal strategies that 
were attacked and firmly criticised by legal positivism such as general 
clauses, concept-vagueness and reference to public feeling (Volksempfin-
den).16 And it must be added as well, that Radbruch showed no adherence to 
that kind of positivism he was blaming in his statement. It is nothing but a 
myth that he took a turn from positivism to natural law thus introducing a 
general tendency of German’s post-war philosophy. The various editions of 
his ‘Philosophy of Rights’ show from the very beginning that law is conceived 
by a triad of legal security, justice and expediency, which puts the principle of 
positivity (Rechtssicherheit) into an internal balance with the other two prin-
ciples. The interplay between these principles avoids the tendency to subor-
dinate the legal system to positivity totally. Only a mono-culture of security-
aspects leads to a form of positivism that made jurisprudence defenceless 
against totalitarianism. Thus, Radbruch’s own philosophical position had no 
need for self-correction or for substituting legal positivism by natural law. 
Radbruch never intended to use ‘law’ as a normative category for separating 
human law from the purely arbitrary decisions of political leaders. Actually 
he stroke out a third way: a self-critical understanding and use of positive 
law. Accepting the finiteness of human law and its need for correction and 
prudent adjustment –which for him was an attitude developed and practiced 
in protestant religion, especially in Luther’s doctrine of the two govern-
ments– throughout his academic and political career Radbruch pleaded for a 
positivism that acknowledges the ambivalences within any given legal order 
but holds on to its procedures and its rationality. Such kind of positivism is 
able to improve law by means of jurisprudence. Such a kind of positivism 
could be baptised ‘reflective positivism’ – a positivism that shows no resem-
blances to positions frequently criticised by advocates of natural law.  

Instead of retelling the story of an alleged renaissance of natural law and 
its long shadows in protestant theological ethics,17 I think it is more fruitful to 
distinguish different versions of positivism and to examine whether they are 
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convincing. And maybe some of them are even compatible with a theological 
point of view. 

The first version of defining legal positivism is known as the separation 
thesis insisting on a sharp distinction between law and morals, between law-
obedience and morality. Legal philosophy and legal ethics are seen as 
autonomous spheres in mutual independence. Therefore positive law entails 
only rules of external behaviour.18 It does not oblige people to share certain 
moral standards and it does not presuppose ethical convictions as well, which 
on the contrary flourish only on a level of personal conscience and inward 
beliefs. On first sight the separation thesis seems to support cynicism, relativ-
ism and defeatism and thus legal positivists are often accused of attitudes 
undermining social cohesion. Theologians additionally very often claim the 
thesis ‘auctoritas non veritas facit legem’ would implement an atheistic world 
view. Considered more closely one has to acknowledge that ‘nothing in the 
“conceptual separation” thesis commits the legal positivist to the proposition 
that there is no moral truth or that moral propositions are necessarily subjec-
tive or relative’.19 Legal positivism is not necessarily linked to a reductionist 
point of view that downplays ethical concerns by taking them as mere ex-
pressions of irrational beliefs. Of course one cannot deny legal positivism is 
partly founded in Comte’s concept of positivism and has called for reforming 
jurisprudence in accordance with natural sciences. Historically spoken, it has 
abrogated value claims in order to establish so-called ‘pure legal studies’ in 
behalf of a rather reductionist programme of ‘unified science’ (Einheitswis-
senschaft). Even though this tendency is widespread, it is nevertheless not 
the characteristic trait. Distinguishing the rule of law from moral beliefs does 
not necessarily deny an overlapping dimension between both sides. Nor does 
it force a legal positivist to believe, that concerns about unjust law are per 
definitionem meaningless. The separation thesis is a conceptual thesis so it 
must not be confused with political statements of this sort. It is compatible 
with a wide range of metaethical theories and therefore does not necessarily 
privilege a non-cognitivistic or a relativistic interpretation of ethics. The 
separation thesis is indeed compatible with moral criticism of law. It only 
claims that even in that case norms are not necessarily to be transformed into 
legal norms simply because they are morally accepted. The idea that morals 
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and law must be separated for principle reasons, could be spelled out as the 
thesis that both are not necessarily connected to each other.20 This sheds new 
light on the Radbruch case. Radbruch in fact was hinting at a historical coin-
cidence between legal rules and inhuman morals and not at a causal nexus 
between legal theory and non critical obedience.21 

 
A second strategy to define positivism is claiming scientific approaches 

to the legal sphere have to be merely descriptive and thus they have to ob-
serve legal facts exclusively from a sociological perspective. Legal realism for 
example is treating law by fading out any remembrance of substantial norma-
tive claims people normally are taking for granted. But this tendency is not 
inevitably combined with legal positivism – especially not with jurisprudence 
as a practical science. Participants in legal processes, for instance a judge who 
has to decide how law should be applied or whether a judgement is justified, 
might coherently argue that they can apply the separation thesis without de-
nying the relevance of normative principles embodied in legal norms and 
internally linked to them.22 

 
Another well-known candidate of positivistic attitudes toward law turns 

to the state’s monopoly on legitimate violence: Legal norms – in contrast to 
moral norms – are definable with regard to the state’s ability to sanction vio-
lations. The legislator does not just appear as the authoritative source of 
norms, and he does not just promulgate what should be done, moreover he 
possesses the power to reinforce behaviour. According to Kant’s famous 
statement, legal norms are internally connected with the use of coercion 
(Zwang) as a means of ‘hindering a hindrance of freedom’.23 Since tort ne-
gates the rights of others, the legal use of force negates this negation and is 
thus justified by the rule of logical coherence and non-contradiction. Legal 

                                                 
20

 Cf. Jules L. Coleman, ‘Authority and Reason’, in George (ed.), The Autonomy of Law, p. 287–

319; p. 291. 
21

 Cf. Frederick Schauer, ‘Positivism as Pariah’, in George (ed.), The Autonomy of Law, p. 31–55; p. 

38f. 
22

 To argue that law must be interpreted from the perspective of a participant, i.e. of a judge who 

has to make decisions and therefore cannot be reduced to the question how something is decided, but 
how it should be decided, is a good reason to oppose reductionist types of legal theory. But it does not 
refute the separation thesis as such; as Robert Alexy seems to believe: cf. idem, Begriff und Geltung des 
Rechts (München: Alber 1992), p. 47; cf. Richard Dworkin, Taking Rights Seriously (London: Duckworth 
1977). 

23
 Immanuel Kant, ‘Die Metaphysik der Sitten’, p. 231. 



48 MICHAEL MOXTER 

 

norms are essentially supported and assisted by force. They are introduced to 
oppose violence and to ensure freedom, but therefore legitimate violence has 
to be maintained and (has to be) kept present. In contrast to this, moral 
norms address themselves to actors who freely agree to standards (that) be-
longing to their autonomous self-understanding. Against this background 
legal positivism can be defined as a force-orientated legal theory that consid-
ers coercion as decisive for law in general. Max Weber may count as an au-
thor introducing the paradigm.24 

 
 
A SHORT REMARK ON SOVEREIGNTY: 

Describing the legal sphere by its internal link to force has attracted 
many authors, in contemporary times especially Jacques Derrida25 and Gior-
gio Agamben,26 who offer a phenomenological re-reading of Walter Benja-
min’s Critique of Violence.27 According to it, law and violence become indis-
tinguishable in a certain respect. In order to exclude it, violence must be in-
cluded as well; in order to keep it at distance, violence must be held present; 
in favour of a ‘normal and ordinary’ life an extra-ordinary power must be in-
troduced into the legal system. From a phenomenological point of view, law 
represents violence as its own so to speak dark side. When Carl Schmitt criti-
cised legal positivism for concealing the actual source of legislation, namely 
sovereignty, he also explained sovereignty as the unlimited power to pro-
claim the state of emergency by temporarily suspending the rule of law.28 
This criticism was once again introduced into legal philosophy by Derrida 
and Agamben as a counterbalance to liberalism, which is accused to disre-
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gard and hide deep conflicts within society. According to this criticism, mod-
ern states (as described by legal positivism) conceal their power to control 
and lay claim on people’s life.29 Since this left-wing Schmittianism leads to a 
controversy considering the role of religion in the public sphere, I shall 
comment on it later (in part III). For now it will suffice to ask whether this 
orientation on violence and coercion does indeed characterise legal positiv-
ism.  

 
To clarify the concept of legal positivism it is helpful to distinguish be-

tween orders backed by violence on the one hand and the legal order on the 
other. The brute force of a gunman taking my money, the power of command 
forcing a soldier to obey and the correlation between legislation and coercion 
are quite different phenomena.30 A refined concept of legal positivism thus 
hints at the self-binding force that is implied in a democratic society and its 
forms of legislation. In such a society the legal sphere cannot be reduced to a 
mere execution of power, since it both presupposes and challenges a certain 
kind of self-understanding. Legal rules are addressing themselves to those 
who are obliged to act according to them in quite another way than the im-
perative ‘Money or life!’ does. One reason not to confuse both cases is to be 
found in the dimension of continuity. ‘Power gives existence to a law for the 
moment, but it is upon reason that it must depend for its stability’.31 But what 
is even more decisive is the dimension of significance which asks for a signifi-
cant response of people living under the rule of law.  

It has been one of the merits of Austrian Legal Scholar Hans Kelsen to 
offer a version of legal positivism focused on a theory of meaning that inter-
prets legal rules from within. According to Kelsen the legal sphere must be 
regarded as a coercive order which nevertheless bears a certain meaning, that 
is marginalised when law is analysed from a mere sociological point of view. 
Legal norms are constituted within a specific autonomy of a meaning system 
(in der ‘spezifische[n] Eigengesetzlichkeit einer Sinnsphäre’32) which implies 
that external and internal perspectives are inseparably linked together. The 
legal sphere thus discloses forms of self-interpretation which cannot be set-
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aside without ending up in reductionism. Seen from the perspective of par-
ticipants neither recourse to a means-ends-rationality nor to the mere force 
to establish rules suffices in order to develop an adequate understanding of 
the legal sphere. The significance of law is constituted not only by formal 
procedures, but in the light of a certain understanding what it means to par-
ticipate in legislation. Law is promulgated by already presupposing legal 
rules. Hence the legitimacy of legislation depends on the form of continua-
tion by which legal rules are settled. The rule of law is determined by a cer-
tain way to introduce new rules. This is done with reference to a rule of rec-
ognition.  

What Kelsen has called law’s basic norm (Grundnorm) resembles in 
some regards a first principle as it is requested by all sorts of foundationalism 
and metaphysics, but nevertheless means something quite different. It is not 
an axiom or last standard, from which substantial norms are derived accord-
ing to deductive programmes of justification. Rather it is an explanatory 
principle of how norms are to be identified. The basic norm characterises 
norms as legal norms and it does so by means of a certain self-understanding. 
The rule of law is a decisive way to interpret what ‘a government of the peo-
ple by the people’ actually means. It identifies the realm of legal procedures 
not as something done to us, but as something we do.33 

The consequences seem to be simple: even if legal positivism establishes 
morally neutral norms, it cannot be characterised by neutrality in all its re-
spects, since it belongs to and again hints at a certain self-understanding of 
citizens. To stick to the primacy of law is nothing but an agreement with re-
gard to the ways in which legal rules are open to change and replacement. 

 
 

3. ON NEUTRALISING NEUTRALISATION 

In former paragraphs of this paper I have used the concept of ‘neutrali-
sation’, which deserves a short comment. As a legal concept ‘neutrality’ is 
precisely defined. The legislator’s clear and distinct words prohibit the state 
and its agents to intervene into religious affairs and compel them to keep a 
neutral position with regard to religious conflicts or competition. Treating all 
inhabitants according to the rule of equality, logically implies not to privilege 
a particular religious tradition. As a legal strategy ‘neutralisation’ functions by 
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introducing several distinctions: firstly, law only determines external aspects; 
it does not comment on or intervene into internal aspects of belief systems. 
Secondly, law guarantees the freedom of religious conviction by ensuring the 
right of being freed from religion. Any use of force or necessitation is thus 
against the principle of religious freedom. Thirdly, the state cooperates with 
religious groups and societies only insofar as they are legally conceived as 
cultural agents operating for the sake of p.e. social welfare or historical tradi-
tions. The state may acknowledge the fact, major groups of citizens still be-
long to distinct religious confessions and thus are playing an important role 
within society. Nevertheless, acknowledging these groups as agents on a 
common field does not imply that the state itself confesses to any of them or 
takes a religious stand. Thus, external versus internal affairs, cultural tradi-
tion versus religious statements, liberty from coercion versus freedom of be-
lief, or to summarise: political reality versus religious symbolism, are means 
of determination, by which neutrality is explained and defined. As far as 
these distinctions are at work, the condition of neutrality is fulfilled. 

The legal construction of neutrality, however, settles just one layer of 
meaning, but as a matter of fact there are some other dimensions. ‘Neutrali-
sation’ belongs to a network of metaphors that organise a theory of moder-
nity and constitute a specific concept of liberalism. In these contexts the term 
remains indeterminate and vague. Strictly spoken, a neutrum is a nei-
ther/nor, a case of indeterminateness with regard to basic distinctions. But 
seen from a perspective of metaphorology ‘neutrality’ refers to a field of in-
terpretative concepts such as ‘basis’, ‘substance’, ‘territory’ or ‘region’, which 
conceive reality as a (‘somehow’) common ground (Bodenmetaphern). Ene-
mies are thus invited to meet on ‘neutral ground’ in order to start negotia-
tions, while each of them is protected by a foreign sovereign not involved 
into their conflict. A third or Thirdness in general (as understood by C.S. 
Peirce) is needed to settle neutrality. However, neutrality must not be con-
fused with real synthesis or dialectical thirdness which is capable of sublating 
an opposition. ‘Neutralisation’ is not ‘reconciliation’. It is just an act of nulli-
fication, the opening-up of an independent territory where the existing con-
flicts are set aside.  

Of course, on neutral ground, enemies get a chance to avoid enmity and 
to transfer a violent conflict into discursive rationality. But ‘neutralisation’ 
does not per se reach that far. It is rather a bracketing of the conflict in ques-
tion and thus a power to transform something ‘real’ into a mere possibility. 
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Enemies might return to the battlefields but they do not get a chance of do-
ing so for the time being, since a supreme power prevents this outcome.  

By neutralisation the wild forces driving conflicts are smoothed out. This 
is accomplished simply by a displacement, a removal from one realm (the 
battle-field) to another (the neutral zone): a transition through which a con-
flict is transformed, without being solved. What once appeared to be the cen-
tre of a severe dispute is turned into a minor matter. What in the beginning 
seemed to be the hot spot becomes a marginal side issue by changing the 
context. To prohibit religion to conquer the public sphere is hence a means 
to cool it down by transferring it into private opinions and individual atti-
tudes.  

 
Religion does not seem to make a difference any longer. Setting it aside 

seems to constitute the public sphere. Carl Schmitt has described the history 
of modernity as the process of replacing the organising centre of a world by a 
new one – an exchange in which the former centre becomes first controver-
sial, then peripheral and somehow negligible. In such a manner religion was 
neutralised by natural theology and metaphysics, metaphysics by ethics, a 
moral point of view by economic rationality and (as a last step towards the 
Age of Neutralisation) economics is subverted by a bare technocracy. Thus 
‘secularisation’ is nothing but an aspect of ‘neutralisation’ and its final stage 
leads into a situation in which nothing counts as absolute except nothingness 
as such. The neutralisation of religion ends up with a void that lacks any 
meaning and significance and thus can be coupled with any belief and ideol-
ogy at all. With machines and arms capable of countless forms of usage, de-
ployable by each and every belief-system, the former value of safeguarding 
neutrality has turned into a position of non-interference. 

As a consequence ‘neutralisation’ occurs within the sphere of symbolic 
forms. The human sense for significance and meaningfulness is conquered by 
neutrality, the impact of which bleaches out whatever may give human lives a 
particular colour. Schmitt made this point earlier in his life when comment-
ing on the Roman Catholic Church and its representational power. Catholi-
cism served as the outstanding paradigm of representation, since it combines 
the aesthetical form (liturgy and the manifestation of Art), the legal form 
(Canonic Law) and sovereignty, a standard against which the liberal state 
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appeared to be pale and weak.34 According to Schmitt, liberalism and democ-
racy lack what the Roman Catholic Church manifests by its very nature: a 
sense for representation based on the mystery of incarnation. ‘Representa-
tion’ is mainly a manifestation of presence, grounded in the transubstantia-
tion of bread and wine into Christ’s body. Compared to this real presence, a 
modern political state represents nothing at all. The best that can be said 
about the rule according to which the public sphere operates is that it is 
guided by formal rationality that refers means to ends without any particular 
significance. Instead of representation and engagement we find general ten-
dencies of replacement and mutual exchangeability. Since nobody represents 
anything particular, everyone can be replaced by someone else. Functional-
ism prevails. Every sign can be substituted by just another sign and every 
value can be converted into a new one. Since the process of neutralisation 
results from a loss of representational forms, the visible Catholic Church for 
Schmitt serves as a reminder and as a katechon,35 the only solid rock that 
breaks the waves of relativism. 

Against this background, the key issue seems to be how to relate the 
concept of neutrality to the metaphor of neutralisation, i.e. to answer the 
question whether the rise of an entirely formal legal system has to be judged 
in the light of a general tendency towards neutralisation and functionalism, 
or not. The reign of law obviously establishes formal procedures that equalise 
the variety of teleological ideas. Does law make religious attitudes indiffer-
ent? Does the legal order spread ideas of indifference and disengagement 
among the citizens? (That would imply the state’s claim of remaining neutral 
in fact alters the social climate and establishes a society that regards religious 
matters from a sceptical and even cynic point of view. Thus the intention of 
remaining neutral is transformed into a quasi-confession to neutrality,36 
which is not neutral any longer.) 

As Habermas has indicated, under such circumstances a society would 
put a strain on religious believers who have to waive their deepest confes-
sions in the public sphere, while non-believers win the price of already being 
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well adjusted to the modern condition.37 The burden to translate personal 
beliefs into a public rationality therefore lies mainly on religious groups, 
while non-religious people appear, as natives in the land of common sense to 
whose mother-tongue religions have to adapt. If liberalism wants to balance 
this inequality, it should be blended with a politics of recognition. 

 
With regard to this on-going debate, philosophy of religion once again 

should take into account some of its basic distinctions. Distinguishing be-
tween ‘civil society’ and ‘state’ Hegel hinted at the gap by which the sphere of 
individual and particular interests is separated from a sphere in which refer-
ring to generality is institutionalised.38 The ‘rule of the law’ established by the 
state is not just a means to fortify expectable behaviour in favour of posses-
sive individualism found in society. The reign of law rather anticipates a gen-
eral –or perhaps even– a universal point of view, a thirdness that cannot be 
reduced to individual demands and interests or to the welfare of social 
groups.39 The Rechtsstaat (a state under the rule of law) represents a com-
mon rationality that must not be confused with the sum-total of individual 
reason or the majority of votes. Reason is implemented into legal order by 
categories which organise and structure it. Therefore the state does not just 
remain above conflicting parties in neutrality, it rather promotes a distinct 
way of distinguishing between particularity and universality. Due to its 
strategies of drawing distinctions the legal order indeed affects religious life 
and challenges people to rebuild and transform their religious traditions. 
This does not happen by political indoctrination or intervention into reli-
gious affairs nor by pushing believers towards a non-engaged conformity. But 
the fact that responsibility for a common ground is claimed, affects the man-
ner in which the society’s members understand themselves. It challenges 
them to act according to this self-understanding. The legal order, even as an 
external standard and formal frame, is re-interpreted by the approval legal 
order finds in people’s behaviour. This generates feedback between formal 
order and the self-understanding of citizens – for instance when they are in-
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dividually redefining their religious beliefs with regard to their life-world.40 
Common rules (even the formal norm of equality) are not an adverse fate 
that drives zealotic religious believers into a foreign world dominated by neu-
tralising forces. Religious believers themselves are acquainted with the task of 
transforming merely subjective opinions into candidates for agreement. They 
learn to regard their own position from a different angle. What Kant has 
called the extended way of thinking (erweiterte Denkungsart), the capability 
to reinterpret one’s own judgements from the point of view of others,41 
shapes their behaviour from within. Hence religion is continually trans-
formed by translation, it is not exposed to external oppression by neutralisa-
tion. Schmitt´s criticism indicates a striking problem of formal procedures, 
but it underestimates the ways in which civil societies respond to the situa-
tion. 

 
Traditionally Protestant Theology lays much emphasis on its interpret-

ing the rule of law as a human enterprise governed by reason alone (not as a 
lex divinum or as an incorporation and depiction of God´s holy will). This 
leads to a critical understanding of the legal sphere. From a theological point 
of view it is quite clear, that human law always entails an ambivalence that 
may be spelled out dialectically. On the one hand, law always nourishes and 
cherishes expectations of infinite justice that exceed given circumstances and 
sometimes even human potentialities. On the other hand it nonetheless re-
mains a pragmatically used instrument with all its ambiguities. The concept 
of formal law is connected with the idea of law42 – the latter imputes a rela-
tionship of mutual recognition, while the former just holds on to methods of 
equal treatment. Without such concept (i.e. without positive law) there 
would be no law at all. However the legal sphere entails more than just a 
formal order, it is impregnated with a surplus of meaning, embedded in and 
with the rules (as internal principles) but also transcending the limitations of 
formal procedures. As the judicial application of law is not just a mechanical 
technique, but requires an ability to judge (Urteilskraft), acting according to 
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the rule of law entails an understanding of law, which acknowledges an im-
portant fact – namely that legal rules are not only restrictions but also pre-
conditions of human liberty. Therefore the legal sphere bears a significance 
which cannot be grasped by one-dimensional interpretations.  

Again, there is no reason to refer to these deeper dimensions too sol-
emnly. Celebrating them does not make any sense, since abundance is not 
only a solution but also a problem. It is precisely the presence of other di-
mensions that expose the legal sphere to tremendous claims and longings 
that cannot be fulfilled. Distinguishing law and justice, procedures and ex-
pectations, legislation and morals is therefore a task which is always in need 
of continuation. Thus, one conclusion of my argumentation in this paper 
could be to emphasise that reflective positivism resembles in some respects 
what Tillich had called a faithful realism – with the exception that it does not 
plea for an ontological approach to natural law, but invites to take human 
legislation seriously. 
 


