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1. Introduction 
 

Article 82 of the Lisbon Reform Treaty expresses for the first time in explicit 

legislative terms that European integration and the construction of the common area 

(internal market and area of freedom, security and justice) has a profound effect on 

the design and the functioning of the criminal justice system in the Member States. 

Not only does it affect the norms of substantive criminal law but also the rules of 

criminal procedure and the administration of criminal justice. 

The framework for Judicial Cooperation in Criminal Matters (Chapter 4) under 

article 82 explicitly envisages the preparation of minimum standards with regard to 

the rights of individuals in criminal procedure, the rights of victims of crime and the 

mutual admissibility of evidence between Member States. The minimum standards 

have to take into account the differences in the traditions of the Member States and 

their legal systems. The principal objective of the minimum standards is to facilitate 

the mutual recognition of judgments and judicial decisions and police and judicial 

cooperation in criminal matters with a cross-border dimension. However, it is clear 

that article 82 not only limits itself to minimum standards for cross-border cases, but 

that it also contains legal grounds for the partial harmonisation of national systems of 

criminal procedure with a view to guaranteeing that judicial authorities have mutual 

trust in the decisions and judgements in all national criminal procedure systems. Even 

more importantly, it contains the legal grounds so that the citizen may enjoy these 

rights (including free movement) within the area of the Union and may trust in an 

equivalent level of protection and quality from the criminal procedure systems of the 

Member States. It is very important to underline that these minimum norms have to 

guarantee equivalent protection in the common judicial area.  



With this Conference on the safeguards and rights for especially vulnerable 

victims within the legal framework of the European Union, the procedural team of the 

University of Valladolid, under the direction of Montserrat de Hoyos Sancho and with 

the cooperation of the Institute of European studies, has chosen the right topic and 

with excellent timing. Obviously, this is no coincidence, given that the team has a 

long track record in matters of European criminal procedure. In fact, in 2006, the 

Institute organized an international conference, coordinated by Coral Arangüena 

Fanego, on procedural safeguards in criminal proceedings throughout the European 

Union, coinciding with the arduous negotiations over the proposal for a Framework 

Decision on the matter. It failed just at that point in time because it had arrived at a 

minimum minimorum of safeguards that did not reach the minimum threshold of the 

case-law of the European Court of Human Rights. The result of the congress was, 

however, a beautiful bilingual publication
1
. In 2007, Montserrat de Hoyos Sancho 

organized an international conference on criminal proceedings throughout the 

European Union and their essential safeguards, which also produced a beautiful 

bilingual publication
2
. In this work, the essential guarantees to make mutual 

recognition function are explained and its publication coincided with the crisis over 

the mutual recognition of judicial criminal decisions in a spirit of mutual trust without 

harmonisation, mutual recognition with blind mutual trust in the equivalence of 

procedural systems, both from the point of view of efficacy and from the point of 

view of the quality of due safeguards.  

This conference, in 2011, on the safeguards and rights of the victim is 

pertinent, given that the European Commission has recently published two proposals 

on the matter in May, 2011. In the first place, it published a Proposal for a Directive 

establishing minimum standards on the rights, support and protection of victims of 

crimes
3
. It then published a Proposal on mutual recognition of protection measures in 

civil matters
4
. Together they form a legislative package aimed at reinforcing the rights 

of victim in the European Union. The Proposal for a Directive has the aim of 
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replacing and broadening the Framework Decision of 2001 on the standing of victims 

in criminal proceedings5. The Proposal for a Regulation has the aim of 

complementing a Proposal for a Directive on the European protection order, an 

initiative taken by the 12 Member States, including Spain.  

 
2. The victim in criminal proceedings   

 
There continue to be many differences among Member States on the position 

of the victim in criminal proceedings6. At one end of the spectrum, we find the 

jurisdiction of England and Wales7, where the victim only exists as a witness or does 

not exist at all; and, at the other, countries such as Spain8, where the victim can 

initiate a private prosecution or where a much larger group from civil society can 

institute a class action, or Belgium9, where the victim may not only become a civil 

party, but also a party in the phase of criminal investigation right up to the 

enforcement of the sentence.  

Despite this observation, there is no doubt that the victim forms part of the 

criminal scenario in Europe, in both national procedural rites as well as in the 

harmonizing legislative agenda of the Union in matters of criminal proceedings. The 

rise of victimology in the criminal sciences and criminology is beyond doubt. Today, 

therefore, we may talk of a third model of criminal proceedings; its attention neither 

focuses on the effective fight against criminality (crime control mode), nor on a fair 

and just trial (due process model)10, but rather on a model that has the objective of a 
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strong participation of the victim in criminal proceedings (victim participation 

model)11.  

This observation is not only the consequence of the criminal policy of the 

European Union in the context of the area of freedom, security and justice. It is rather 

and above all, the result of globalized development since 1970-1980, which has 

expressed itself in many forms, both legislative and jurisdictional.  

In the legislative framework, I only wish to indicate some important sources: 

- The Declaration of the United Nations of Basic Principles of Justice for 

Victims of Crime and Abuse of Power (The Declaration of the Victim), 

of 1985, which already contained a significant range of rights and 

services12.  

- The Convention of the Council of Europe, of 1983 on the 

compensation of victims of violent crime13 

- The Recommendation of the Ministers of the Council of Europe of 

1985 on the position of the victim in the framework of criminal law 

and procedure14 

- The United Nations Protocol to prevent, repress and sanction 

trafficking in persons, especially women and children, that 

complements the United Nations Convention against Transnational 

Organised Crime (Palermo Convention)15 

- The Framework Decision of the European Union of 2001 on the 

standing of victims in criminal proceedings16.  

- The Directive of the European Union relating to compensation to crime 

victims17.  
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In the jurisdictional context, I would like to make special reference to the case-

law of the International Courts in matters of human rights, given that they have 

brought up the rights of the victim to the fundamental standards of human rights.  

I begin with the Inter-American Court of Human Rights, given that the Inter 

American Court of Human Rights (IACtHR) has developed a large packet of rights 

and interests of the victim, on the basis of the positive obligation by the States-parties, 

especially the positive obligation to investigate, judge and sanction serious violations 

of human rights. The rights of the victim include, according to the Court, their right to 

participate in the criminal proceedings18. The dignity of the victim, according to the 

Court, includes the right to the truth and the right to justice, which implies effective 

judicial protection and the right to legal counsel. The right of the victim to freedom 

and security implies protection measures in certain cases. Obviously, it also has the 

right to compensation. The Court defines the concept of victim in a broad sense:  

 
 “Thus interpreted, the aforementioned Article 8(1) of the Convention  also  includes the  rights  of  the  

victim's  relatives  to  judicial  guarantees,  whereby  "[a]ny  act  of  forced disappearance places the 

victim outside the protection of the law  and causes  grave suffering  to him  and to his family" (no 

underlining in the original) (United Nations Declaration on the Protection of All Persons Against 

Enforced Disappearance, Article 1(2)). Consequently, Article  8(1)  of the American Convention 

recognizes the right of Mr. Nicholas Blake's relatives to have his disappearance and death effectively 

investigated by the Guatemalan authorities, to  have those responsible  prosecuted for  committing said 

unlawful acts;  to  have  the  relevant punishment, where appropriate, meted  out;  and  to  be  

compensated for  the  damages and injuries they sustained. Accordingly, the Court declares that 

Guatemala violated Article  8 (1) of the American Convention, to the detriment of Mr. Nicholas Blake's 

relatives, in relation to Article 1(1) of the Convention.”
19 

 

The European Court of Human Rights (ECtHR), however,  has made it quite 

clear that the European Convention of Human Rights grants neither an absolute right 

to participate in criminal proceedings, nor guarantees a right to actio popularis20. 

However, the ECtHR has had to pronounce on the participation of the victim in 

criminal proceedings and the link with the right to a fair and just trial for the accused 

or defendant. In its judgment Perez v. France,21 The Court recognized the figure of the 

civil party in criminal proceedings and was, in an unusual manner, broadly self-

critical of its own case-law, proposing a new approach:  
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“54. The Court considers that its case-law may present a number of drawbacks, particularly in terms of 

legal certainty for the parties, in that after Tomasi it found it necessary to ascertain whether, firstly, 

there was a “dispute” over a “civil right” which was arguably recognised under domestic law and, 

secondly, whether the outcome of the proceedings was directly decisive for such a right. (…)  

55. The existing case-law, and therefore the criteria usually applied following Tomasi, tends to over-

complicate any analysis of the applicability of Article 6 to civil-party proceedings in French law. In any 

event, such an analysis may prove difficult in a case which is still pending in the domestic courts, or in 

which the criminal issues have been decided. The Court can neither substitute itself for the domestic 

courts by assessing the evidence submitted by the applicant in support of his complaint (and thereby 

risk making mistakes) nor prejudge the chances of success of subsequent appeals, even assuming that it 

is not artificial to separate out a number of proceedings all designed to remedy the same damage. 

56. The Court thus wishes to end the uncertainty surrounding the applicability of Article 6 § 1 of the 

Convention to civil-party proceedings, particularly since a number of other High Contracting Parties to 

the Convention have similar systems”.  

The new approach of the Court consists in declaring article 6 (1) applicable to 

the civil party procedure, not only to safeguard the rights of the victims in relation to 

the harm inflicted and compensation, but also to safeguard “their proper place in 

criminal proceedings”22. In consequence, this decision means that the victim has the 

right, recognized as a right and an obligation of a civil nature, to a public hearing of 

the case within a reasonable time and in a fair and just way by an independent and 

impartial court.  

However, the participation of the victim in criminal proceedings may affect 

the right to a fair and just trial for the accused or defendant, above all if the victim is 

accorded the possibility, in the preliminary or investigation phase, because of the 

victim’s vulnerability or because of being threatened, of giving preliminary evidence 

or preconstituted evidence (evidence that is not repeated orally in the oral hearing) or 

the possibility of presenting the evidence in camera and ex parte, which is to say 

without the presence of either the public or of the suspect and/or defence counsel. 

Previously, in the case of van Doorson v. Netherlands23, the ECtHR underlined that 

the limitation of the rights of the accused, owing to special protection measures of the 

anonymous witness victim, have to be “counterbalanced” so that the proceedings as a 

whole are fair.  

In its judgment S.N. v. Sweden24, the ECtHR analyzed in greater detail how 

the participation of the victim can affect a fair trial. In this case, a suspected victim of 
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sexual abuse by a teacher was investigated by the police. The interview was 

videotaped and as there were still no criminal suspicions against the teacher, his 

counsel was not present; afterwards, the victim underwent a second questioning 

session, in the presence of his parents. The counsel for the teacher under suspicion 

was not duly informed, but decided not to cancel the interview. The defence counsel 

was able to prepare his questions beforehand and read the recording of the interview 

and was in agreement with the outcome. Solely in the last instance, before the 

Supreme Court, did the new counsel of the teacher, who had by then been convicted, 

argue that the suspect had not had the right to cross-examination in the trial and that 

for this reason his right to a fair trial had been violated. 

 

The ECtHR analyzed the case in the following terms:  

“49. However, the second police interview with M. during the pre-trial investigation was held at the 

request of the applicant's counsel who considered that further information was necessary. On account 

of the absence of M.'s legal counsel (see paragraph 13 above), the applicant's counsel was not present 

during the interview, nor was he able to follow it with the help of technical devices in an adjacent 

room. However, he consented not to be present, notwithstanding the resulting handicap to the defence, 

and he also accepted the manner in which the interview was to be conducted (single audio recording, 

unlike the first police interview that was recorded on video). It was open to the applicant's counsel to 

ask for a postponement of the interview until such time as M.'s counsel was free to attend. However, he 

chose not to do so. It was also open to him to request that the second interview be videotaped, which 

would have enabled him to satisfy himself that the interview had been conducted fairly. However, he 

did not avail himself of that possibility either. 

50. Furthermore, it is clear from the facts submitted by the parties that the applicant's counsel was able 

to have questions put to M. by the police officer conducting the interview. Having subsequently 

listened to the audiotape and read the transcript of the interview, counsel for the applicant was 

apparently satisfied that the questions he had indicated to the police officer had actually been put to 

M.” 

In other words, the Court assessed, in view of the absence of the counsel 

during the interview with the suspect and the use of this preconstituted evidence, if 

and to what extent the defence had had the opportunity to contribute to the interview 

(in this case through questions) and to verify the result (in this case the result of the 

video-recording). And the Court concluded:  

“51. Accordingly, there has been no violation of the applicant's rights under Article 6 § 3 (d) of the 

Convention on the ground that his counsel was absent during the second police interview. 

52. Nor can it be said that the applicant was denied his rights under Article 6 § 3 (d) on the ground that 

he was unable to examine or have examined the evidence given by M. during the trial and appeal 

proceedings. Having regard to the special features of criminal proceedings concerning sexual offences 

(see paragraph 47 above), this provision cannot be interpreted as requiring in all cases that questions be 



put directly by the accused or his or her defence counsel, through cross-examination or by other means. 

the videotape of the first police interview was shown during the trial and appeal hearings and that the 

record of the second interview was read out before the District Court and the audiotape of that 

interview was played back before the Court of Appeal.  In the circumstances of the case, these 

measures must be considered sufficient to have enabled the applicant to challenge M.'s statements and 

his credibility in the course of the criminal proceedings. Indeed, that challenge resulted in the Court of 

Appeal reducing the applicant's sentence because it considered that part of the charges against him had 

not been proved. 

53. The Court reiterates, however, that evidence obtained from a witness under conditions in which the 

rights of the defence cannot be secured to the extent normally required by the Convention should be 

treated with extreme care (see Doorson, cited above, p. 472, § 76). In its judgment of 6 May 1996 the 

Court of Appeal noted that the questioning of children during pre-trial investigations must meet high 

standards with regard to procedure and content. The Court took into account the fact that some of the 

information given by M. had been vague and uncertain and lacking in detail. The Court also had regard 

to the leading nature of some of the questions put to him during the police interviews. In these 

circumstances, the Court is satisfied that the necessary care was applied in the evaluation of M.'s 

statements. 

54. Having regard to the foregoing, the Court considers that the criminal proceedings against the 

applicant, taken as a whole, cannot be regarded as unfair. 

There has accordingly been no breach of Article 6 §§ 1 and 3 (d) of the Convention.” 

It is clear that the Court underlines its high standards for a fair trial with an 

oral and adversarial hearing in principle. However, it accepted exceptions to protect 

the rights of the victim, provided these do not endanger the right of the defendant to a 

fair trial.  

Magistrates Thomassen and Casedevall formulated a concurring opinion. They 

were in agreement with the majority judgment, but for another reason. For them, the 

decisive point is neither the presence or otherwise of the counsel, nor whether he 

requested new interviews. The key point in their mind was whether the trial as a 

whole was adversarial and whether there had been at one point in time direct 

confrontation of the evidence;  

“However, it can be concluded from the case-law of the Court on the use of evidence obtained from 

anonymous witnesses that, where the defence – because of measures taken to protect vulnerable 

witnesses – is confronted with difficulties which criminal proceedings normally should not involve, the 

resulting handicaps for the defence should be sufficiently counterbalanced by the proceedings followed 

by the judicial authorities (see Doorson, cited above, p. 471, § 72; Van Mechelen and Others v. the 

Netherlands, judgment of 23 April 1997, Reports 1997-III, p. 712, § 54; and Kok v. the Netherlands 

(Dec.), no. 43149/98, ECHR 2000-VI). Furthermore the Court has held in these cases and in Lucà v. 

Italy (no. 33354/96, § 40, ECHR 2001-II), where the defence could not examine or have examined a 

witness at any stage of the proceedings, that, when a conviction is based solely or to a decisive degree 

on statements by that witness, the rights of the defence have been restricted to an extent incompatible 

with the guarantees provided by Article 6”. 

 



Magistrates Türmen and Maruste added a dissenting opinion. They were of the 

opinion that there had not been sufficient effort to counterbalance the limitation of the 

defence rights of the accused: 

“It is true that criminal proceedings concerning sexual abuse of minors are very delicate and that clear 

measures should be taken to protect the victim and avoid causing more harm to him or her. Therefore, 

the decision of the police and the courts not to allow cross-examination in these circumstances is 

understandable. As a consequence of that decision, the victim, M., never appeared before the courts and 

the applicant was convicted on the basis of recorded statements made by the victim.” 

Suggestively, they point out that the participation of expert forensics in the 

interview would have been a sufficient way to counterbalance it: 

“We think that the involvement of forensic experts would serve as a “counterbalancing procedure” to 

compensate sufficiently the handicaps under which the defence labours (see Doorson v. the 

Netherlands, judgment of 26 March 1996, Reports of Judgments and Decisions 1996-II). There is no 

evidence in the file that any steps were taken to call on expert assistance”. 

In this piece of ECtHR case-law, it is clear that the bilateral interaction 

between accuser and accused changes because of the participation of a third actor, the 

victim. There are some that talk of the triangularization of criminal proceedings25. In 

this new criminal proceeding, the participation of the victim can affect the essential 

elements of a fair and just trial of the accused, jeopardizing the presumption of 

innocence and equality of arms in the procedure. The participation of the victim 

demands a new conceptualization of a fair and just trial as a whole.  

The European Court of Justice (ECJ) of the European Union has had to 

pronounce on the matter, above all through preliminary applications for a ruling on 

the interpretation of Community or Union law. As early as 1987, the then European 

Court of the European Communities had to pronounce on compensation for victims of 

terrorism in transnational cases. Ian William Cowan, resident in France, was refused 

compensation in that country from a special fund for victims of terrorism, as he was 

of British nationality and Great Britain had no compensation scheme for victims of 

terrorism. A preliminary referral for a ruling on European Community law was 

submitted to the ECJ. The European Court considered26 that Cowan should have the 

right to compensation under the same conditions as French citizens, in application of 

the principle of non-discrimination currently in force in community law.  
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With the approval of the Treaty of Amsterdam in 1999, the Court acquired the 

competence to interpret Union law in matters of mutual cooperation in criminal 

matters. In 2005, the Court had the opportunity to pronounce on a preliminary 

application for a ruling on certain articles in the Council Framework Decision of 15 

March 2001, on the standing of victims in criminal proceedings27. In the Pupino 

case28 the Italian prosecutor suspected that Maria. Pupino had, in 2001, committed 

multiple offences of abuse of disciplinary measures and serious injuries on certain 

young children under five years of age. In view of the victims’ ages and the danger of 

secondary victimization, the Public Prosecutor requested that witness statements be 

taken in the  phase of judicial investigation from eight children, witnesses and victims 

of the offences of which Maria Pupino was accused,  through the special inquiry 

procedure, on the basis of article 392 (1bis) of the Italian Code of Criminal Procedure. 

The special inquiry refers to preliminary or preconstituted evidence that rules out 

cross-examination of the witness in the oral hearing. This preliminary evidence is an 

exception to a basic rule of orality, direct evidence and cross examination. The 

exception is foreseen in Italian criminal proceedings for child victims, but only for 

sexual offences. For this reason, the accused opposed the limitation of his procedural 

rights and demanded oral cross-examination at the oral hearing. However, the 

Framework Decision of 2001, accords rights to vulnerable victims, which include the 

right to supply  evidence (article 3 of the Framework Decision) and the right to 

protection including dignity and privacy during the interviews (article 8 of the 

Framework Decision) . The case in Italy came before the Constitutional Court, which 

limited itself to observing that the exception foreseen in article 392 (1bis) referred 

explicitly to sexual offences; that this exception has its legislative reasons and does 

not violate the constitutional principle of equality and that new exceptions may only 

be included through a legislative change to the Italian Code of Criminal Procedure. 

The Italian Constitutional Court
29

 made no analysis of the effect of the Framework 

decision on internal Italian law, despite the fact the judge for the preliminary enquiry 

of the Court of Florence had made specific reference to the 2001 Framework Decision 
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in its application for a ruling and had indicated that it could not undo as such the 

domestic norm, because of the lack of direct efficacy of the Framework Decision.  

. Through a preliminary application for a ruling the case came before the 

European Court of Justice that redefined the application in the following terms: 

“50   By its question, the national court essentially asks whether, on a proper interpretation of Articles 

2, 3 and 8(4) of the Framework Decision, a national court must be able to authorise young children, 

who, as in this case, claim to have been victims of maltreatment, to give their testimony in accordance 

with arrangements ensuring them an appropriate level of protection, outside the public trial and before 

it is held.”  

The Court observed that a special inquiry procedure is the taking of 

preliminary evidence and an early hearing and it imposes on the referring court an 

obligation to make its interpretation in accordance with the Framework Decision, 

broadening the exception to include vulnerable victims foreseen in the Framework 

Decision. However, the Court also required that the result of this interpretation be in 

accordance with respect for fundamental rights, in particular the right to a fair trial, as 

expressed in article 6 of the European Convention on Human Rights. An acceptable 

interpretation may not be made that would result in an unfair trial as a whole and the 

European Court of Justice made reference to specific jurisprudence of the European 

Court of Human rights30. All of this means as a practical consequence that the hearing 

of the preliminary evidence, occurring only once, must be oral and adversarial. The 

Court’s conclusion was formulated as follows:  

“Articles 2, 3 and 8(4) of Council Framework Decision 2001/220/JHA of 15 March 2001 on the 

standing of victims in criminal proceedings must be interpreted as meaning that the national court must 

be able to authorise young children, who, as in this case, claim to have been victims of maltreatment, 

to give their testimony in accordance with arrangements allowing those children to be guaranteed an 

appropriate level of protection, for example outside the trial and before it takes place. 

The national court is required to take into consideration all the rules of national law and to interpret 

them, so far as possible, in the light of the wording and purpose of the Framework Decision”. 

In 2008, the Court had a new opportunity to pronounce on another aspect of 

the protection of the victim in an application for a preliminary ruling by Hungary in 

relation to the same Framework decision. In case C-404/07 Katz v. István Roland Sós, 

the problem was raised in Hungarian law that the victim that exercises a private 

lawsuit can not supply evidence as a witness-victim. The ECJ stressed that:  
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“48) It should be added that the Framework Decision must be interpreted in such a way that 

fundamental rights, including in particular the right to a fair trial as set out in Article 6 of the ECHR, 

are respected (see, in particular, Case C-105/03 Pupino [2005] ECR I-5285, paragraph 59).  49) It is 

therefore for the referring court to ensure in particular that the way in which the evidence is taken in the 

criminal proceedings, viewed as whole, does not prejudice the fairness of the proceedings for the 

purposes of Article 6 of the ECHR, as interpreted by the European Court of Human Rights (see, inter 

alia, Case C-276/01Steffensen [2003] ECR I-3735, paragraph 76, and Pupino, paragraph 60). 50)  In 

those circumstances, the answer to the question referred must be that Articles 2 and 3 of the Framework 

Decision are to be interpreted as not obliging a national court to permit the victim to be heard as a 

witness in criminal proceedings instituted by a substitute private prosecution such as that in issue in the 

main proceedings. However, in the absence of such a possibility, it must be possible for the victim to 

be permitted to give testimony which can be taken into account as evidence.” 
31

 
 

It is evident that the European Court of Justice is not as interested in the 

formal-procedural standing of the victim, and whether or not it is  party, as it is in the 

victim’s material right to supply evidence, despite any formal impossibility.  

Finally, the ECJ recently pronounced with regard to the combined cases of 

Magatte Gueye and Valentín Salmerón Sánchez32 on the limits to mediation in 

relation to victims of crime. Through two judgments delivered, in 2008, by Criminal 

Court nº 23 of Barcelona and, in 2006, by the Judge of Instruction nº 7 of Violence 

against Women of El Vendrell, Sres. Gueye and Salmerón Sánchez were convicted of 

respective offences of maltreatment in the family, among other sanctions, to the 

ancillary sentence of a distancing order from the victim of 1.000 metres and 500 

metres and a no-contact order with the victim for a period of 17 months, in the first 

case and 16 months, in the second. Despite the distancing order, they went back to 

live together with their respective victims, at the latter’s request. They were arrested 

and convicted of contravening a distancing order contained in the ancillary sentence, 

in accordance with article 468, section 2, of the Criminal Code. In their appeals, 

submitted to the referring court against the sentences delivered by the Criminal Court 

nº 1 of Tarragona, both of the offenders sought a declaration to the effect that their 

resumption of a shared life to which their partners had freely consented did not 

constitute a contravention of the ancillary sentence in the form of a distancing order. 

In the first place, the Court underlined that the ninth whereas clause of the 

Framework Decision requires that its provisions do not oblige Member States to 

guarantee the equal treatment of victims and parties to the proceedings, such that 

national law may impose a distancing order against the will of the victim and national 
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law may also exclude mediation for these offences. The response of the Court is clear 

and unequivocal:  

1) Articles 2, 3 and 8 of Council Framework Decision 2001/220/JHA of 15 March 2001 on the 

standing of victims in criminal proceedings must be interpreted as not precluding the mandatory 

imposition of an injunction to stay away for a minimum period, provided for as an ancillary 

penalty by the criminal law of a Member State, on persons who commit crimes of violence within 

the family, even when the victims of those crimes oppose the application of such a penalty.  

2) Article 10(1) of Framework Decision 2001/220 must be interpreted as permitting Member States, 

having regard to the particular category of offences committed within the family, to exclude 

recourse to mediation in all criminal proceedings relating to such offences.” 

Drawing the analysis of the jurisprudence of the Court to a close, very recently 

the Advocate General P. Cruz Villalón published his conclusions in the case X versus 

Y33. In this case, Sra. Y had reported to the authorities her suspicion that Sr. X, her ex 

with whom she was in litigation, had committed acts of a sexual nature with their 

child, an underage minor. The severity of the charges justified the opening of the 

preliminary enquiry of the criminal proceedings before the examining magistrate 

(Giudice delle indagini preliminari) (G.I.P) of Florence, in Italy. The Public 

Prosecutor moved for dismissal of the case, claiming that the complaint lacked 

consistency, both because of the lack of evidence, but also because of the specific 

circumstances of claim. The legal representative of the victim formally opposed the 

move of the Public Prosecutor to dismiss the case and insisted on the special inquiry 

procedure, in other words an early hearing (as in the Pupino case). However, in the 

Italian Code of Criminal Procedure, the special inquiry procedure may only be agreed 

with the G.I.P at the exclusive petition of the Public Prosecutor or the defendant. In 

the case of child victims, the Italian Code of Criminal Procedure recognizes their right 

to request that the Public Prosecutor apply to the G.I.P. to take preliminary testimony. 

The victim has neither the locus standi to request this, nor can the victim appeal 

against any negative decision by the Prosecutor in this respect. The G.I.P had doubts 

in this case about the compatibility of the Italian Code of Criminal Procedure with 

articles 2, 3 and 8 of the Framework Decision of 2001, given that testimony could 

only be taken in the special inquiry procedure with the initial approval of the Public 

Prosecutor and that the G.I.P has no ex officio authority to order a special inquiry 

procedure. Neither can the victim request it directly and must necessarily approach the 
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Public Prosecutor for the latter to make the relevant application to the judge. The 

Advocate General underlined in his conclusions:  

“(…) Accordingly, in providing that the decision to use a particular procedure must be adopted 

‘by decision taken by the court’, in accordance with the basic legal principles of the 

Member State concerned, Article 8 draws attention to the fact that a victim is the subject 

of protection but not the holder of powers designed to guarantee his or her protection. 

Those powers are vested in the judicial authorities, including, in the Italian legal system, 

the Public Prosecutor
34

.” 

From this perspective, it is not surprising that the Advocate general proposed 

to the Court of Justice that it respond in the following way to the preliminary 

questions raised by the G.I.P of Florence: 

1)   (1) Articles 2, 3 and 8 of Council Framework Decision 2001/220/JHA of 15 March 2001 on the 

standing of victims in criminal proceedings must be interpreted as not precluding a national provision 

such as Article 392 of the Italian Code of Criminal Procedure which does not impose on the Public 

Prosecutor an obligation to request the hearing and taking of evidence from a victim who is a minor by 

means of the incidente probatorio during the investigation stage, following a specific request to that 

effect by such a victim. 

2)    Articles 2, 3 and 8 of Framework Decision 2001/220 must be interpreted as not precluding a 

national provision such as Article 394 of the Italian Code of Criminal Procedure which does not make 

it possible for a victim of the relevant offence who is a minor to appeal to the courts, during the 

investigation stage, against the decision of the Public Prosecutor not to grant his or her request to apply 

to the Giudice delle Indagini Preliminari for an incidente probatorio
35

. 

It is also clear that after the analysis of the jurisprudence of the Courts of 

human rights and the European Court of Justice that the participation of the victim in 

criminal proceedings has redefined and will redefine the conception of the 

proceedings. Redefine its object? For what form of criminality do we wish to grant 

rights of victim participation? Redefine its actors? The victim is participant, party or 

co-accused or simply an object of protection? Redefine the guarantees? How to 

achieve a fair and just trial for all participants? And redefine the function of the 

sentence? Should there or should there not be more space for restorative justice? Does 

the victim have a role in the definition and the enforcement of the sentence? 

It is clear that the Framework Decision of 2001 was not a very precise text in 

its formulation that ran short of the exact definition of rights and protection measures. 

It is therefore logical, with the entry into force of the Lisbon Reform Treaty, that the 

European legislator take up the reins.  
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3. The European Union and equivalent protection of the 
parties/participants in criminal proceedings 

The new Proposal for a Directive by which minimum norms are established on 

the rights, support and protection of victims of crimes36  enters the hard core of 

criminal procedure, including the matter of criminal evidence. The Proposal for a 

Directive redefines the triangle between public prosecutor, accused and victim in 

criminal proceedings. In fact, the Proposal does not limit itself to foreseeing 

protection mechanisms for vulnerable victims in the proceedings but includes a 

Chapter III on participation in criminal proceedings for any victim.  

May we assume from the Proposal for a Directive that we are moving towards 

equivalent protection of the parties/participants in criminal proceedings in the area of 

freedom, security and justice? I believe not and for different reasons. In the first place, 

after the failure of the negotiations on the Proposal for a Framework Decision on 

procedural guarantees in criminal proceedings, the Council of Ministers, under the 

Swedish presidency, prepared a roadmap37 in 2009 to reinforce the procedural rights 

of suspects and defendants in criminal proceedings. The content of the roadmap, once 

approved, was included in the Stockholm Programme for the area of freedom, security 

and justice38. The new strategy consisted in seeking the approval of the European 

Union for a first packet of rights for the suspect or accused but through different 

Directives on the matter. The road map envisages 6 different measures: 

A. A Directive on Translation and interpretation ; 

B. A Directive on Information on Rights and Information about the Charges (Letter 

of Rights); 

C. A Directive on Legal Advice (right to a lawyer) and Legal Aid; 

D. A Directive on Communication with Relatives, Employers and Consular 

Authorities ; 

E. A Directive on Special Safeguards for Suspected or Accused Persons who are 

Vulnerable ; 

F. A Green Paper on Pre-Trial Detention  
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The implementation of the packet is fully underway. In fact, Directive A on 

the right to interpretation and translation in criminal proceedings was already been 

approved and Directive B and the right to legal counsel and the right to 

communication upon arrest with third parties (C1+D) are already under negotiation. 

The negotiations on the right to counsel have been complicated and a Group of 

Member States have published their reservations39.  

There is still no proposal on access to free legal advice, above all free legal aid 

(C2), but it is clear that it is also a very delicate matter. Neither is there a proposal on 

E yet. A Green Paper40 was published on pre-trial detention. 

However, this first package does not affect as such the triangle of the 

prosecutor, suspect/accused and victim. The package limits itself to harmonizing the 

basic rights of the suspect/accused. 

This first packet does not cover all aspects of the procedural safeguards of the 

suspect/accused. The harmonisation of their guarantees in relation to coactive or 

intrusive investigation measures has yet to be done, whether at a national level, or in 

relation to rogatory letters or court orders to obtain evidence. Neither does the first 

package concern itself with defence rights in relation to coactive investigatory 

measures to request certain legal actions in their favour. In short, the first package 

does not include measures on the administration of evidence. All these aspects are 

included in the legal basis of article 82 of the Treaty, but are not defined in the 

Stockholm Programme. The harmonization of procedural guarantees was finally 

excluded during the negotiations over the European Investigation Order. In other 

words, the harmonisation of the guarantees of suspects/accused will not for the 

meanwhile affect the equivalent protection of the participants in criminal proceedings. 

There is a second reason to respond in the negative to the earlier question. In 

fact, the Proposal for a Directive establishing minimum standards on the rights, 

support and protection of victims of crime avoids the hard core of the victim’s role: 

the eventual role at the time the charges are confirmed, the role as a participant/party, 
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beyond being a witness, during the trial and the victim’s eventual role in the 

enforcement phase of the sentence.  

However, the Proposal for a Directive contains very important innovations, 

which grant the victim broad procedural rights, rights to services and rights to 

protection. The right of victims to have their complaints processed, their right to a 

hearing and their right to review all decisions not to proceed towards prosecution can, 

to a certain extent, affect the triangle between public prosecutor, suspect/defendant 

and victim in criminal proceedings, and is also related to the application of the general 

human rights and principles of the Union in criminal proceedings. The European 

Court of Human Rights and the European Court of Justice, above all, will both 

assume important responsibilities in the future, when articulating the equivalent 

protection of the participants in criminal proceedings, interpreting, through 

preliminary requests for a ruling, the content of the approved Directive.  

In the meantime, the scenario for the participation of the victim in criminal 

proceedings in the Member States does not only differ greatly from one State to 

another, but there is a variable geometry according to the procedural phases even in 

the States whose participation is far stronger: the complaint, the preliminary 

investigation or instruction phase, confirmation of the charges, administration of the 

evidence in the trial, judicial decisions regarding guilt and compensation, the 

enforcement of criminal sanctions. There are, for example, very few countries where 

the victims participate in legal decisions relating to the enforcement of sentences (of 

application of the sentences by judges). What would the role of the victim be in 

relation to decisions over pre-trial detention of the suspect and jurisdictional control 

over those decisions? What would the role of the victim be in relation to negotiated 

justice, plea bargaining with the prosecutor, etc.? Is it sufficient that the prosecutor 

guarantee payment of compensation or does the victim have the right to intervene in 

the interests of their view of justice, to appeal against the decision, etc.? 

To date, the right of the victim to the truth and to justice, including fair and 

just trials, has neither resulted in an unequivocal design of their rights at each phase of 

the criminal proceedings, nor has it resulted in an unequivocal design of a fair trial for 

all parties/participants in criminal proceedings. The call in 1989 of the then president 

of the European Commission of Human Rights, Stephan Trechsel, to prepare a 



protocol to the ECHR on the rights of the victim in criminal proceedings, remains 

unanswered.  

In countries where there were very reforms, providing broad rights to the 

victim criminal proceedings, the reforms have in the first place been justified to avoid 

double victimization. For that very reason, new rules on obtaining evidence, on the 

administration of evidence and the use of evidence were introduced. The possibility of 

preliminary evidence was broadened to affect the right to cross-examination during 

the trial. The reforms were also justified with the purpose of creating fair and just 

criminal proceedings for victims. The protection of the security of citizens and all the 

ideology of security was also transferred to the area of victim rights in criminal 

proceedings. We also see, in the criminal proceedings of the International Criminal 

Court, a strong tendency to grant broad rights to victims. Their right to the truth and 

their right to compensation have been turned into a key objective of the legitimacy of 

that very Court. 

These reforms also show the danger that victims’ rights may be turned into a 

Trojan horse, both for criminal proceedings as well as for the victims themselves. 

Certain reforms redefine in that way the rights of victims that jeopardize the 

presumption of innocence and equality of arms. In fact, there is a certain risk that the 

victim may use the procedural rite, from the judicial investigation phase, as its way of 

arriving at the truth and compensating their own trauma. There is the danger that the 

judicial investigation phase may be turned into a pre-trial forum, in full view of the 

media, where the criminal system is used to legitimize the victim’s own search for the 

truth. Furthermore, the ideology of security in society may, as a consequence, mean 

that public opinion uses the victim to instrumentalize criminal proceedings, not with 

the objective of seeing that justice is done, but with the objective of raising the profile 

of security in the media.  

The European Union has the objective of guaranteeing fair and quality 

criminal justice in the common area of freedom, security and justice. It should 

guarantee this not only to make the instruments of mutual recognition of judicial 

decisions function, creating sufficient mutual trust between the judicial authorities of 

the Member States, but also and above all, to create sufficient trust in European 

citizens of the equivalent quality of criminal justice in Member States. This trust may 

only be created through a criminal justice system of quality, criminal justice of values.  



In coming years, the European Union, in implementation of the legal grounds 

of article 82, will have to design a framework that leaves spaces for national criminal 

procedural traditions, but that also prescribes a minimum model of a triangular 

relation between the Public Prosecutor, the suspect/defendant and the victim. This 

minimum model has to be able to conduct equivalent criminal justice between the 

Member States that merits the normative qualification of an equitable and quality 

criminal justice system in Europe. 

There is no doubt that the ius ut procedatur of the victim will redefine criminal 

proceedings , both from the point of view of procedural justice as well as from the 

point of view of material justice, all of which is perfectly presented in the excellent 

programme of this conference.  


