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Chapter 1

1

introduction

1.1 Introduction

The topic of this thesis can best be introduced by an example.

When Ms. Domnica Petersen turns 68, the Admissions Board for Dentists in the District 
of Westphalia and Lippe (Zulassungsausschuss für Zahnärzte für den Bezirk Westfalen-
Lippe) does what it is ought to do by the German Law with respect to the safeguarding and 
structural improvement of the statutory health insurance scheme. With one stroke of the 
pen, it decides that her authorisation to provide panel dental care would expire by virtue 
of her reaching the age of 68. Instead of accepting her retirement, however, Ms. Petersen 
lodged a complaint against that decision, arguing in particular that this decision was inter 
alia contrary to Council Directive No. 2000/78/EC of 27 November 2000 establishing a 
general framework for equal treatment in employment and occupation.

The German Appeals Board for Dentists for the District of Westphalia and Lippe 
(Berufungsausschuss für Zahnärzte für den Bezirk Westfalen-Lippe) must have been at a 
loss. The Admissions Board only applied the criteria in the law, which could only lead to 
the conclusion that the authorisation to provide dental care must expire. What else could 
have been expected? Hence, the Appeals Board rejected her complaint.

Ms. Petersen is, however, not satisfied with this decision and decides to appeal against 
the decision. She proceeds to the Social Court (Sozialgericht) in Dortmund. That court 
is uncertain whether the age limit prescribed by German law on the safeguarding and 
structural improvement of the statutory health insurance scheme is indeed incompatible 
with the Directive. Therefore, it refers two interpretative questions to the European Court 
of Justice, followed by the question: ‘may a law enacted prior to the adoption of the 
Council Directive which is incompatible with that directive not be applied by virtue of the 
primacy of European law, even where the national law transposing the Directive makes 
no provision for such a legal consequence in the event of a breach of the prohibition of 
discrimination?’ 
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The Court of Justice, then, answers the two interpretative questions in 38 paragraphs, by 
establishing that the relevant Directive may indeed preclude the provisions of national law 
concerned, depending on the aim pursued by the measure laying down that age limit. On 
the third question, the Court of Justice is very brief:

‘The third question relates to the consequences to be drawn from a finding that a national 
rule prior to the Directive is incompatible with the Directive, where national law does not 
make provision for disapplying such a rule.

The Court has held that all administrative bodies are subject to the obligation to respect 

the primacy of Community law.1 That applies to an administrative body such as the 
Berufungsausschuss für Zahnärzte für den Bezirk Westfalen-Lippe. The fact that the national 
provisions at issue in the main proceedings were already in existence before the entry into 
force of the Directive is immaterial. It is also immaterial that those provisions did not make 
provision for the national court to disapply them in the event of their incompatibility with 
Community law.

Consequently, the answer to the third question is that, if legislation such as that at issue in 
the main proceedings, having regard to its objective, were contrary to the Directive, it would 
be for the national court hearing a dispute between an individual and an administrative 
body such as the Berufungsausschuss für Zahnärzte für den Bezirk Westfalen-Lippe to 
decline to apply that legislation, even if it were prior to the Directive and national law 
made no provision for disapplying it’.2

This example shows that administrative authorities cannot confine by simply applying 
provisions of national law. On the contrary, the Court of Justice seems to have rather 
high expectations: although the interpretation of the provisions of a Community Directive 
are to such an extent unclear that the national court considers it necessary to refer two 
preliminary questions – in reply to which the Court requires 38 paragraphs to explain 
the answer – that does not alter the obligations of administrative authorities under EU 
law. What are these obligations exactly, and how do they go together with the obligations 
and tasks of administrative authorities under their national law? That is the topic of this 
thesis.

1.2  Research question 

The central question in this research is: 

1 See, inter alia, Case 103/88 Costanzo [1989] ECR 1839, para. 32, and Case C-224/97 Ciola [1999] 
ECR I-2517, para. 30.

2 Case C-341/08, Petersen, Judgment of 12 January 2010, not yet reported in the ECR.
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‘Which European obligations apply to national administrative authorities with regard 
to provisions of national law that are incompatible with directly effective provisions 
of European law, and which national constitutional obstacles do they come across by 
giving effect to these obligations? And how should the tensions between the European 
obligations and the national constitutional obstacles be solved?’

To answer this research question, different sub-questions must be answered. The first 
question is of course what the exact scope, contents and basis are of the obligations 
deriving from European law in cases of conflict of norms of national and European law. 
When that is clear, the national element comes into play. 

The second question to be answered is to what extent constitutional obstacles exist in national 
law, which administrative authorities come across in complying with the obligations that 
follow from European law in case provisions of national law are incompatible with directly 
effective provisions of European law. In this regard, the focus is on situations in which no 
previous judicial decision on the national or the European level exists on the incompatibility 
between the provisions of national law and EU law concerned. That is to say, when a court 
has established the conflict of norms, it is clear that national administrative authorities 
are required to comply with this judgment. Constitutional obstacles particularly exist 
when no court has decided on the alleged incompatibility. Then the question arises which 
constitutional obstacles national administrative authority come across in complying with 
the requirements of EU law. To provide an answer to this question, the principle of legality 
as existing in the Member States must be examined, as this principle provides which powers 
national administrative authorities have, and which limits apply to these powers. Hence, 
the constitutional obstacles that national administrative authorities encounter by giving 
effect to the obligations with regard to provisions of national law that are incompatible 
with directly effective provisions of EU law, are connected to the principle of legality. 

In this thesis, the principle of legality then is divided into two elements, namely the 
precedence of the law and the requirement of a statutory basis. The precedence of the law 
can directly be related to the obligation to set aside incompatible provisions of national law, 
as it examines which powers administrative authorities have in their national legal systems 
to enforce the hierarchy of norms, in the sense that they examine whether provisions 
of law are compatible with higher ranking norms. When national law is set aside, this 
may lead to a problem for the administrative authority concerned when further action 
is required. When the statutory basis for this action is still available, no problem exists. 
A problem may occur, however, when non-application concerns the statutory basis for 
action by the administrative authority. Then the requirement of a statutory basis can come 
into play, particularly with regard to the question whether a provision of EU law can fill 
the legal vacuum. Hence, the central question in this regard is whether the setting aside of 
national law also leads to a loss of a legal basis, and if so the question has to be answered 
whether European law can be applied as direct legal basis. 
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Finally, the question is addressed how the Member States can organise their internal state 
structure in such a way that they are able to meet their obligations under EU law. That 
is to say, as they are responsible towards the EU for the compliance with the Costanzo 
obligation by their administrative authorities, the question is whether they are capable of 
sufficiently controlling and supervising these authorities.

In the Conclusion, then, an answer to the central research question is formulated. This 
includes the identification of the possible tensions between the European obligations and 
the national constitutional obstacles and possible solutions to solve these tensions. 

1.3  Theoretical backgrounds

The topic of this thesis concerns the position of national administrative authorities, which 
have to comply with obligations they have under EU law but at the same time have to 
respect their position under national law. This topic is reflected in several theoretical 
discussions, such as the discussion with regard to multilevel constitutionalism and the 
broader conceptual perspective of the framework of Scelles theory of ‘role splitting’ 
(dédoublement fonctionnel). 

1.3.1 Multilevel constitutionalism and the Composite Constitution

Although the so-called ‘Constitution for Europe’ has been rejected in referenda and 
replaced by the Treaty of Lisbon, it is generally agreed that the EU has a constitution in 
the traditional sense of constitutional law, consisting mainly of the domestic constitutions 
of the Member States and the European Treaties.3 A discussion in the literature exists 
whether this constitution exists of different ‘levels’ or not. Different concepts are applied 
in the extensive theoretical discussion that exists in this regard. Pernice for example uses 
the concepts of ‘multilevel governance’ and ‘multilevel constitutionalism’, as he argues 
that Europe is governed at two levels, or even more in federal states.4 The legitimacy of 
the various levels of government is not derived from one another, but all have original 
legitimacy and public authority, including the European level.5 Besselink opts for ‘a 
composite constitution’, arguing that ‘in many respects the relation between the EU and 
the national constitutions should not be viewed as a conglomerate of autonomous, more 
or less detached systems, which relate to each other as different ‘levels’.6 

3 See in this regard extensively Besselink 2007a, who also includes the European Convention of Human 
Rights, other treaty regimes and sub-national constitutions under the heading of ‘European Constitution’, 
and Pernice 2002.

4 Pernice 2002, p. 512. For the original concept as perceived by Pernice, see Pernice 1999. See recently 
on multilevel constitutionalism and the Lisbon Treaty Pernice 2009. For instance, cf. Marks, Hooghe & 
Blank 1996 for the use of these concepts.

5 Pernice 2002 p. 511 ff and 518 et seq; this leads to a focus on the people as sovereign on each and every 
level, and hence the importance of European citizenship with regard to the development of public 
authority on the European level.

6 Besselink 2007a, p. 6.
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Despite the different concepts used, both Pernice and Besselink agree that EU law and 
national law are interdependent and that the relationship between the two is not a 
hierarchical one.7 In the words of Pernice, ‘both legal orders are co-existing, but they are 
part, however, of one system which must produce ultimately one legal answer to each case. 
This system is, from its origin and construction, necessarily non-hierarchical’.8 The non-
hierarchical character, however, does not remove the need for guidance in cases in which 
rules of national law conflict with European law. This leads to the rule that European 
law has priority over conflicting rules of national law. Pernice bases this necessity on ‘the 
need to preserve the functioning of the European legal system, but above all from the 
very substance of the concept op law. The general rule of law requires equal application 
to all cases where the conditions of the rule are met, with no regard to the nationality or 
Member State in question’. Besselink basically founds the priority of European law on the 
necessity of consistency and useful effect.9 

Hence, irrespective of whether one speaks of multilevel constitutionalism or a composite 
constitution, it is clear that the European Union and its Member States have a complex 
and interdependent relationship. That also applies to national administrative authorities, 
which of course are established and empowered to perform their tasks in the national 
Member States. Nevertheless, the European Union directly imposes obligations on the 
national administrative authorities of the Member States. That also applies with regard 
to conflicts of norms between provisions of EU law and national law, which is the subject 
of this thesis. Hence, the theoretical discussion on the precise character of European 
constitutional law serves to illustrate the context in which the complicated situation with 
respect to national administrative authorities is placed. 

1.3.2 Dédoublement fonctionnel

Another viewpoint on the position of national administrative authorities is the theory of 
‘dédoublement fonctionnel’. Scelle first developed this theory in the field of international 
law, which he understands the international legal order to be a plurality of communities, 
which intersect and overlap with each other.10 A hierarchy exists in this regard: the 
international legal order overrides the national legal systems.11 Moreover, within the 
global legal order, the individual is the core subject, as all rules are aimed at facilitating the 
relations individuals have among each other.12 

Scelle developed a theory of ‘role splitting’ in the field of international law.13 He observed 
that international law greatly depends on the national legal orders with regard to the basic 

7 Pernice 2002, p. 520; Besselink 2007a, p. 7 et seq.
8 Pernice 2002, p. 520. 
9 Besselink 2007a, p. 9. 
10 Scelle 1932-1934.
11 Scelle 1932-1934, vol. II, p. 6.
12 See more extensively on the ideas of Scelle in general: Thierry 1990.
13 See extensively (focused on international law) Cassese 1990.
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functions of legislation, judicial review and enforcement. To a great extent, national states 
are called on to provide for the international system’s legal functions. Therefore, national 
members of the executive and state officials perform a dual role: they act as state organs 
whenever they operate on the basis of the national legal system, and as international 
agents when they act on the basis of rules of international law. Hence, when the state 
legislature takes part in the formation of a treaty, or when a domestic court applies rules 
of international law, they act respectively as an international law-making body and as an 
international judicial body. According to Scelle, these roles are dual in the sense that they 
do not fulfil these roles simultaneously. They are national organs, but can perform either 
a national or international role. 

The theory of Scelle is still an interesting viewpoint, which can also be applied outside the 
field of international law. In the system of national law, the theory can, for instance, be 
applied to the French Préfet of a département, which at times acts as a local authority and at 
times as agent of the state. In this regard the comments made by Dord are also interesting. 
He applied Scelles theory of role-splitting to the current position of the Préfet (Prefect), 
which in fact serves three sets of rules: local law, national law and European law.14 

Moreover, the theory of Scelle can also be applied on the function of national state organs 
in the execution and application of EU law. The obligations that the European Court of 
Justice imposes on the organs of the Member States in cases of incompatibility between 
norms of EU law and national law provide that these authorities are also wearing two hats. 
Dubos applies the theory to national courts, that are not EU organs, but nevertheless take 
a central role in the judicial protection in the field of EU law.15 Although the competence 
of these courts derives from national law (more specifically the domestic Constitution), 
the fact that these courts have to guarantee the primacy of EU law over the provisions 
on which their own competence is based creates a tension. This can also be held with 
regard to national administrative authorities, which also have to serve both national and 
European law. Their competence also derives from national law, but they are also obliged 
by the Court of Justice not to apply provisions of national law at the same time.

1.4  Research methods

This book presents legal research of a qualitative nature. The object is to identify the 
obligations of administrative authorities in the case of incompatibility between provisions 
of national law and EU law and the national constitutional obstacles they come across. 
This is done by an examination of case law and legal doctrine. 

As the research question concerns both the obligations under European law, and the 
constitutional obstacles following from national law, both European law and national law 
have been examined. With regard to national law, of course choices had to be made as it 

14 Dord 2000.
15 Dubos 2001, p. 857 et seq.
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was impossible to incorporate the situation in all 27 Member States in this thesis. Although 
occasionally examples from different Member States are incorporated, the research is 
focused on three Member States, namely France, Germany and The Netherlands.

The first decision was to limit the research to continental Member States. Although a 
comparison with the United Kingdom will undoubtedly provide interesting insights, it 
is clear that the approach of the principle of legality and the concept of legislation differs 
considerably from the mainland European continent.16 Therefore, the choice was made to 
concentrate on relatively comparable legal systems. Moreover, although it is indisputably 
true that a choice for other Member States would have provided interesting outcomes as 
well, the research was limited to three Member States, to allow an in-depth analysis of 
case law and literature. Therefore, three Member States were chosen, also in line with the 
language capacities of the author of this book, as it was deemed necessary to be able to 
consult case law and literature in the original language, and not depend on translations.

The Netherlands was a logical first choice, as this is the legal system from which the 
author originates. Moreover, the constitutional system shows a rather open attitude 
towards public international law in general and towards European law in particular. For 
instance, no critical case law on the primacy of European law over the Dutch Constitution 
exists, unlike in most other Member States, probably because no constitutional court 
exists in The Netherlands. Furthermore, the Dutch legal system is also a good example 
of a decentralised state structure, in which it is interesting to investigate how national 
authorities on different levels cope with obligations deriving from European law in the 
case of incompatibilities of norms. 

Germany is a logical second choice. The discussion on the influence of European law on the 
national legal system in general is rather extensive, also because of the ongoing case law of 
the Bundesverfassungsgericht in that regard. More importantly, the subject of the research 
question in particular is also extensively discussed in the German literature. Finally, as 
Germany has a federal state system, it has broad experience of the operation of multilevel 
legal systems. It is interesting to see whether this has influence on the acceptance of new 
obligations for national administrative authorities, or not.

The last investigated country is France. This choice was primarily made because of the 
rather extensive role of the executive in the French state structure, as compared to other 
Member States. That raises the question whether that also means that new obligations on 
administrative authorities, deriving from EU law, are rather easily accepted. Moreover, 
France also has a tradition in extensive case law on the effects of European law in the 
national legal order. It is interesting to see whether this also applies to the specific research 
question posed in this research. Finally, originally France has a rather centralised state 
structure, which forms a good contrast to the other two investigated Member States. 

16 For instance, cf. Jurgens, Verhoeven & Willemsen 2011 for a comparison of the legality principle in 
Germany and in the United Kingdom.
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Although the centralised orientated has diminished over the last years, it is still present, as 
is for instance shown by the institution of the préfet, which is the representative of the state 
on the level of local authorities. Therefore, it is interesting to see whether this variation in 
state systems has consequences for the answer to the research question.

1.5  Key concepts

1.5.1  European law

In the first place, the thesis concerns the effects of ‘European law’ or ‘EU law’. From the 
outset, this indicates that public international law remains outside the scope of discussion. 
It has to be mentioned, however, that since the corpus of public international law often is 
also accepted to be at the very top of the hierarchy of norms within a national legal system, 
comparable questions may be posed with regard to the effects of public international 
law on the national legality principle. Nevertheless, the subject is not that extensively 
elaborated as in European law, probably because the debate in the European area is made 
increasingly amenable by virtue of the case law of the European Court of Justice. The 
Court has established not only the priority of EU law over national law in unequivocal 
and undisputable words, but has also developed more specific case law, for instance on the 
consequences of this primacy for administrative authorities. Although thus comparable 
questions may be posed with regard to public international law, these generally fall outside 
the scope of this book.

Moreover, the equation of ‘European law’ and ‘EU law’ already suggests that only the law 
of the European Union is concerned. Hence, European law does not refer to the corpus of 
human rights law as developed by the European Court of Human Rights. Since the entry 
into force of the Lisbon Treaty, the Treaty establishing the European Community has been 
replaced by the Treaty on the European Union (TEU) and the Treaty on the Functioning 
of the European Union (TFEU). The pillar structure has been dissolved and Community 
law has disappeared. Nevertheless, one has to bear in mind that most of the research has 
been done in the ‘pre Lisbon’ era, and moreover that most of the case law discussed also 
originates from this period. Because of these reasons, nowadays ‘European law’ and ‘EU 
law’ in fact refer to what was formerly known as the Community law of the first pillar. 
The subject of common foreign and security policy and the area of justice, freedom and 
security are outside the ambit of this thesis.

1.5.2  Administrative authorities

The concept of ‘administrative authority’ also requires some elucidation. Entire books 
could be written about this definition alone, e.g. which institutions are covered, how does 
the Court of Justice broaden these concepts and thus broaden the effects of European law. 
The research question of this thesis is in fact relevant for all administrative authorities 
that are bound to apply directly effective provisions of European law – as they can then 
come across incompatibilities with national law. The Court of Justice has established that 
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directly effective provisions of EU law can be relied upon against all sorts of authorities: 
tax authorities,17 decentralised authorities,18 constitutionally independent authorities,19 
but also, for instance, authorities providing public health services.20 On the other hand, 
bodies that are not considered as administrative authorities according to national law can 
be regarded as administrative authorities by the Court. This was, for instance, the case 
in Foster, in which Mrs. Foster was entitled to rely upon a directive against her former 
employer, British Gas, which was considered to be an emanation of the State. The Court 
of Justice ruled that 

‘a body, whatever its legal form, which has been made responsible, pursuant to a mea-
sure adopted by the State, for providing a public service under the control of the State 
and has for that purpose special powers beyond those which result from the normal 
rules applicable in relations between individuals is included in any event among the 
bodies against which the provisions of a directive capable of having direct effect may 
be relied upon’.21

Under this broad approach in Foster, public hospitals22 and a company levying tolls for the 
use of public road networks23 have been considered as emanations of the state, which are 
bound to apply directly effective provisions of EU law. Hence, the concept of administrative 
authority in this thesis refers to all those bodies of the executive branch that are required 
to apply directly effective provisions of EU law, and thus can come across incompatibilities 
with national law. 

1.5.3  Statutory law and secondary legislation 

An important point with regard to the applied terminology in this thesis is the distinction 
between statutory law and secondary legislation. All the codified rules of national law can 
of course be ordered and classified in several different ways. For instance, a distinction can 
be made between, on the one hand, rules adopted in procedures involving democratically 
chosen representation of the people, either at a central or decentralised level, as well as rules 
adopted by regulatory bodies, on the other. Another important and frequently applied 
distinction is that between legislation in substance and legislation in form. Legislation in 
substance, then, is characterised by the content and refers to acts of general application. 
Legislation in form relates to the legislative procedure, and denotes legal acts adopted 
in a procedure prescribed by the domestic Constitution. It seems that this difference 
can be retraced in most legal systems of the Member States of the European Union, as 
Türk argues that ‘the presence of the dual concept of legislation in the British, French 

17 Case 8/81 Becker [1982] ECR 53.
18 Case 103/88 Costanzo [1989] ECR 1839.
19 Case 22/84 Johnston [1986] ECR 1651.
20 Case 152/84 Marshall [1986] ECR 723.
21 Case C-188/89 Foster [1990] ECR I-3313 para. 20.
22 Case C-180/04 Vassallo [2006] ECR I- 7251 and Case C-53/04 Marrosu and Sardino [2006] ECR I-7213.
23 Case C-157/02 Rieser [2004] ECR I-1477.
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and German legal systems despite the diversity of their constitutional make-up indicates 
that the concept constitutes a core feature of every legal system based on the rule of law’.24 
Türk concludes that this dual concept of legislation can lead to ambiguity. Moreover, the 
concept of legislation in substance ‘has become doubtful, as the concept of legislation in 
substance cannot easily be determined with legal certainty’.25

In this thesis, the definition of statutory law is in fact the same as legislation in form. 
Statutory law is defined as ‘a legal act adopted by or in cooperation with parliament in 
accordance with the legislative procedure provided for by the Constitution’. Hence, that 
is a formal definition, not characterised by the substance, but instead by the legislative 
procedure of the central legislature that applies. That is in accordance with the formal 
definitions of terms as ‘Wet’,26 ‘Gesetz’ and ‘Loi’27 in the three Member States this thesis 
focuses on. Secondary legislation, hence, refers to all other general applicable rules, which 
have not been adopted by the legislative procedure of Parliament. 

It is important to note that a norm thus can only be qualified as either statutory law or 
secondary legislation, and therefore that both these concepts do not overlap. Accordingly, 
these concepts do not correspond to the two definitions of legislation applied by Türk; 
legislation in substance can be legislation in form as well, and vice versa. Moreover, it is 
important to emphasise that statutory law can only be adopted by the central legislature 
in a procedure that requires cooperation of Parliament. All other written rules fall within 
the scope of secondary legislation. Hence, the democratic legitimation as such is also 
not decisive for assignment to either definition, as used in this thesis. For example, rules 
adopted by decentralised authorities in a procedure involving a democratically chosen 
representation of the people cannot be defined as statutory law. Hence, although secondary 
legislation often concerns regulatory norms, adopted by administrative authorities on the 
basis of statutory law, that is not the definition utilised in this thesis. 

1.5.4  The Costanzo obligation

The last term which requires a definition, as it is so often applied throughout this book, is 
the Costanzo obligation. This concept refers to the obligation of national administrative 
authorities to set aside provisions of national law which are incompatible with EU law. 
When necessary, this may also imply the obligation to apply provisions of European 
law instead of the unapplied provisions of national law, if the disapplication leads to the 
emergence of a legal gap. This obligation is imposed by the Court of Justice in several 
cases, Costanzo not only being one of the landmark cases, but also the first one in which 

24 Türk 2006, p. 237.
25 Türk 2006, p. 239.
26 Compare art. 81 of the Dutch Constitution: ‘Acts of Parliament shall be enacted jointly by the Government 

and the States General’. (De vaststelling van wetten geschiedt door de regering en de Staten-Generaal 
gezamenlijk).

27 Compare art. 24 of the French Constitution: ‘Parliament shall pass statutes’. (‘Le Parlement vote la loi’) and 
art. 34 Constitution in which the matters on which lois can be adopted, are provided.
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the obligation was established very clear and unambiguously.28 Although the Costanzo case 
concerns the provisions of a directive, the term ‘Costanzo obligation’ is used in a broader 
sense in this thesis, referring to the obligation not to apply provisions of national law 
which are incompatible with any directly effective provision of European law, regardless 
of which instrument of EU law is concerned.

1.6  Plan 

The structure of the book is as follows. Chapter 2 provides the background for the rest of 
the book on general topics of the effect of European law in the national legal order. First, 
the scope and definition of different concepts and principles of European law on the effect 
of European law in the national legal order is discussed. Clear definitions are essential 
for the answer to the research question. Concepts such as ‘direct effect’, ‘primacy’ and 
‘the principle of national procedural autonomy’ are defined. Moreover, Chapter 2 also 
provides a general answer to the question how European law takes effect in the national 
legal order of the Member States of The Netherlands, Germany and France. 

Chapter 3 focuses on the development of the most important case law of the European 
Court of Justice with regard to the development of the obligations of administrative 
authorities in the case of conflicts of norms. Moreover, European case law that establishes 
important differences between national courts and national administrative authorities 
with regard to their powers is also discussed in Chapter 3. That discussion returns in 
several other places in the book from a national point of view, and therefore Chapter 3 
provides the case law of the Court as a background.

After these two chapters, which depart mainly from a European point of view, the focus 
shifts in Chapter 4 to a more national perspective. This chapter discusses the principle of 
legality as it exists in the three Member States investigated, as the ‘constitutional obstacles’ 
mentioned in the research question are mainly found around the legality principle as 
existing in the Member States. Chapter 4 also shows that the principle can be divided into 
two elements.

These two elements, namely the precedence of the law, on the one hand, and the requirement 
of a statutory basis, on the other, are discussed in Chapters 5 and 6 respectively. The 
obligation to set aside provisions of national law that are incompatible with EU law is 
directly related to the precedence of the law, and is dealt with in Chapter 5. When national 
law is set aside, this may lead to a problem for the administrative authority concerned 
when further action is required and the setting aside had led to the loss of the statutory 
basis for action by the administrative authority. Chapter 6 discusses the requirement of a 
statutory basis, particularly the question to what extent a provision of EU law can substitute 
the required statutory basis. In both chapters attention is also paid to possible solutions 

28 Case 103/88 Fratelli Costanzo [1989] ECR 1839.
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to solve the tensions between the Costanzo obligation and the national constitutional 
obstacles.

Subsequently, Chapter 7 discusses the subject of supervision in relation to the Costanzo 
obligation. That is to say, a paradox currently exists because the obligation as such is 
addressed to all national administrative authorities, yet the Member States are responsible 
for the fulfillment of the obligation. The question is whether supervision by the central 
government can solve this paradox. 

In conclusion, Chapter 8 provides the synthesis and final conclusions to this thesis.

This study was closed on 1 November 2010.
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europeAn lAw in the nAtionAl legAl order

2.1 Introduction

Before turning to the main topic of this thesis, it is important to identify and define 
several different principles which govern this subject. These principles are highly relevant 
in relation to the obligations of national administrative authorities under European law, 
since they play an important role in the case law of the European Court of Justice on this 
subject. As these principles have been discussed extensively in literature and case law, 
each in and of itself is worthy of an entire book. Therefore, the aim of this chapter is not 
to discuss each principle in its entirety, but to come to a clear and feasible definition of 
each principle. 

This chapter commences with a discussion of the three main principles on the effect 
of European law in the national legal order: primacy, direct effect and consistent 
interpretation. Not only are these principles essential for the effect of European law in the 
national legal order, they also form the basis of the obligations of national administrative 
authorities in cases in which a provision of national law is incompatible with European law. 
The principle of state liability is also important when discussing methods for individuals 
to obtain compensation when incompatibility of domestic law with European law results 
in damage. However, this principle differs fundamentally from the principles of primacy, 
direct effect and consistent interpretation, as it does not concern the application of EU law 
by administrative authorities. Suffice to say, the possibility of state liability exists, but it is 
not explored further in this thesis.

The relationship between the European Union (EU) and its Member States is also 
discussed. This relationship is governed by two guiding principles, namely the principle 
of sincere co-operation, on the one hand, and the principle of national institutional and 
procedural autonomy, on the other. These two principles are complementary in that the 
first forms the basis for all sorts of obligations for the Member States to co-operate with 
the EU and safeguard the effectiveness of European law within their domestic legal orders, 
whilst the latter provides them with a certain amount of freedom in the choice of means 
and methods to do so. With respect to the latter principle, a distinction can be drawn 
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between institutional and procedural autonomy to a certain extent, as the principle of 
national procedural autonomy particularly has undergone major developments in the 
case law. Whereas the case law of the Court of Justice generally allows a large margin of 
appreciation for the Member States with regard to the organisation of their procedural law 
(in the broadest sense of the word), the Court has also made some important exceptions to 
this freedom, requiring the availability of certain remedies. This case law is also discussed 
in this chapter. 

Finally, after having defined the main principles that form the foundation of this thesis, a 
brief description is provided of the way European law – and in particular the principles 
discussed in the first sections – is implemented in the national legal orders of the three 
Member States on which this thesis focuses: Germany, France and The Netherlands. The 
chapter concludes with a brief summary and description of the findings.

2.2.  The principles governing the effect of European law in the national legal order

2.2.1  Primacy

Definition
The principle of primacy is a leading principle in the interaction between European law 
and national law. As the Treaties establishing the EU do not offer any guidance to the 
question as to whether European law or national law should have precedence in cases of 
conflict, the Court has developed the principle of primacy in its case law.1 It explored the 
subject for the first time in Van Gend & Loos.2 Although this case is more well-known 
for the establishment of the principle of direct effect, it also touches upon the subject of 
primacy – albeit implicitly – since the Court argues that the objective of the EEC Treaty 
requires uniform application of European law, independent of the legislation in the 
individual Member States. In this regard, the Court adopted a very different approach 
than Advocate General Roemer, who concluded that European law did not have priority 
over national law, since European law does not provide a general rule of priority and no 
such uniform rule existed in the national constitutions of the Member States either. 

The primacy of European law was explicitly established for the first time in Costa v. 
ENEL.3 In this case, an Italian lawyer argued that the statute by which Italy nationalised 
the electricity branch was contrary to European law. The giudice conciliatore referred the 

1 When the treaties were signed, it was generally accepted – as it still is – that the status of rules of public 
international law in the national legal order is determined by national constitutional law. This means in 
practise that the domestic effect of an international treaty differs from State to State, depending on the 
dualist or monist approach to international law. That changed as the Treaty of Lisbon entered into force, 
as a ‘declaration concerning primacy’ is included as an Annex. Nevertheless, this declaration does not 
provide any guidance on contents and scope of the principle, and thus the subject is still governed by case 
law. 

2 Case 26/62 Van Gend & Loos [1963] ECR 1. 
3 Case 6/64 Costa ENEL [1964] ECR 585. See recently very extensively on this case and its continuous 

significance Fennelly 2010, Pernice 2010, Hofmann 2010, Rasmussen 2010.
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preliminary question whether the Italian statute violated several provisions of European 
law to the Court of Justice. The Italian Government submitted that the request of the giudice 
conciliatore was ‘absolutely inadmissible’, inasmuch as a national Court which is obliged 
to apply provisions of national law cannot avail itself of Article 177 EC (currently article 
267 TFEU).4 This argument led the Court to the explicit establishment of the primacy of 
European law. On the basis of the arguments relating to the special nature of the European 
legal system, which are well-documented elsewhere, the Court of Justice stated:

‘It follows from all these observations that the law stemming from the Treaty, an inde-
pendent source of law, could not, because of its special and original nature, be over-
ridden by domestic legal provisions, however framed, without being deprived of its 
character as Community law and without the legal basis of the Community itself being 
called into question.’ 

The Court has constantly affirmed the primacy of European law over national law ever 
since Costa v. ENEL. The primacy of European law as established by the Costa v. ENEL 
case is absolute,5 in the sense that ‘even the most minor piece of technical Community 
legislation ranks above the most cherished constitutional norm’.6 This is well established 
case law of the Court of Justice.7 Moreover, primacy of European law is also absolute in 
the sense that a national Court is not allowed to review the legality of its provisions in the 
light of its own national law. The Court stated: ‘the validity of a Community measure or 
its effect within a Member State cannot be affected by allegations that it runs counter to 
either fundamental rights as formulated by the constitution of that state or to principles 
of a national constitutional structure.’ The same is also true for principles of European 
law that have an equivalent in the national legal order; the interpretation of the Court of 
Justice of the principle of primacy prevails.8

The principle of primacy has a very broad range of applications, since it is ‘the reflection 
of the primacy which, according to a long-established rule of international law, treaty 
norms possess over the national law of the contracting states’.9 In that respect, the principle 
applies to all state authorities, including the legislator and the government. In the field 

4 This is in line with the Italian Corte Costituzionale, which decided that EC law had the same status as 
statutory law in Italy. Hence, in this case the Italian statute had precedence over EC law on the basis of the 
principle lex posterior derogate legi priori. 

5 Which corresponds to the concept of ‘ultimate supremacy’ that Claes defines as priority over the national 
constitutions, opposed to ordinary supremacy as the primacy of EC law over infra-constitutional national 
law.

6 Weatherill 1995, p. 106.
7 See for example Case 44/79 Hauer [1979] ECR 3727, Case 11/70 Internationale Handelsgesellschaft [1970] 

ECR 1125 and Case C-285/98 Kreil [2000] ECR I-69.
8 Case C-81/05 Cordero Alonso [2006] ECR I-7569, para. 42: ‘Since the general principle of equality and non-

discrimination is a principle of Community law, Member States are bound by the Court’s interpretation 
of that principle. That applies even when the national rules at issue are, according to the constitutional 
case-law of the Member State concerned, consistent with an equivalent fundamental right recognised by 
the national legal system.’

9 De Witte 1999, p. 177.
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of European law, however, the principle is generally defined in a more limited way, as a 
rule of conflict.10 It can be defined as ‘the capacity of a norm of Community law to take 
precedence over inconsistent rules of national law in case of conflict’.11 This precedence 
of European law has to be enforced by national administrative authorities12 and national 
courts which have been obliged by the Court to set aside provisions of national law that 
are incompatible with European law.13 Hence, the core of the principle of primacy as a 
conflict rule is a so-called ‘obligation to disapply’.14 As a consequence, primacy – as a rule 
of conflict – is defined in this thesis as: 

‘[t]he obligation of national courts and administrative authorities to disapply provi-
sions of national law which are incompatible with provisions of European law’.15 

Geltungsvorrang v. Anwendungsvorrang
Primacy is a rule of conflict; it concerns the application of legal rules, not their validity. 
This is the distinction which the German literature makes between ‘Geltungsvorrang’ and 
‘Anwendungsvorrang’. Whereas Geltungsvorrang refers to an overall idea of hierarchy, 
and is linked by German lawyers to the term ‘supremacy’ (or primacy in validity),16 
Anwendungsvorrang concerns the priority of European law over national law in the event 
of conflict, and can be linked to ‘primacy’ (in application). 

Although in the 1960s there seemed to be some sympathy in German scholarship for the 
view that European law had ‘Geltungsvorrang’ in the sense that incompatible national law 
is null and void in case of conflict,17 nowadays the commonly held view is diametrically 
opposed to that position.18 The European Court of Justice has never claimed a kind of 
hierarchical supremacy for European law as drastic as Geltungsvorrang, and nor does 
it require that incompatible national rules should be declared null and void. The non-
applicability in the case concerned suffices.19 The obligation that follows from European 
case law can, therefore, better be defined in terms of Anwendungsvorrang; national courts 

10 Cf. Lenaerts & Corthaut 2006; Prechal 2005, p. 94-95 and p. 139; Ortlep & Verhoeven 2008a; Hofmann 
2010, p. 61. 

11 Cf. Prechal 2007, p. 38; De Witte 1999, p. 177.
12 Case 103/88 Fratelli Costanzo [1989] ECR 1839, which will be discussed below in section 3.3.3.
13 Case 106/77 Simmenthal [1978] ECR 629.
14 Prechal 2007, p. 38.
15 As will be discussed in Section 2.2.2 in which the definition of direct effect is discussed, primacy only 

applies for directly effective provisions in this book. It is clear, however, that this depends to a large extend 
to the definition chosen by the author, and that other definitions of direct effect may be just as tenable, 
and may lead to the conclusion that primacy also applies to non directly effective provisions of European 
law.

16 Mayer 2006, p. 89.
17 Grabitz 1966, p. 98 et seq. 
18 See for example Ruffert 2007a, p. 2127; cf. the ‘einfache Kollisionsregel’ of Zuleeg 1969, p. 152; Niedobitek 

2001.
19 See explicitly Joined Cases C-10/97 to C-22/97 IN.CO.GE. ’90 and others [1998] ECR I-6307, para. 21, and 

recently Case C-314/08 Filipiak [2009] ECR I-11049.
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and administrative authorities are bound to set aside inconsistent norms of national law 
for European rules. 

However, Barents rightly argues that the term Anwendungsvorrang is not entirely 
adequate, since primacy does not always imply that European law should be applied 
instead of national law.20 In this regard, it is important to emphasise that primacy as such 
only leads to the non-application of incompatible provisions of national law. Primacy does 
not establish that European law should be applied instead. On the contrary, primacy is a 
‘negative rule of instruction’ as Barents states.21 Thus, after the setting aside of incompatible 
national law, several options are available. For example, the directly effective provision of 
European law with which national law is incompatible can be applied instead, e.g. when a 
Regulation prescribes other technical requirements for goods than provisions of national 
law. Another option is the application of another rule or principle of European law (such 
as the principle of state liability for the violation of European law) or national law, e.g. 
when taxes which have been imposed in violation of European law are refunded according 
to national law. Moreover, the consequence of primacy can also be that no legal rule at all 
is applied, e.g. when technical regulations are judged to be incompatible with European 
law and thus are left unapplied. Finally, the conflict may be solved by means of consistent 
interpretation of national law.22

Terminology
The name of the principle which grants European law priority over national law is most 
often conceptualised as ‘supremacy’ or ‘primacy’. The term ‘supremacy,’ which is often 
used in textbooks and occasionally appears in Advocate General opinions,23 has only once 
appeared in a judgment of the Court of Justice.24 The term ‘primacy’ can be found more 
frequently in judgments, although this is sometimes nothing more than a reference to the 
terminology of parties or the referring national court.25 Sometimes the term ‘precedence’ 
can also be found in case law.26 When this is related to the German distinction between 
Anwendungsvorrang (primacy) and Geltungsvorrang (supremacy) above, it becomes clear 
that the term ‘supremacy’ is not favoured by national lawyers. The idea that the term 
‘primacy’ is better suited is supported by the choice of terminology by the Court of Justice 
as described above. An even better term, which would reflect the actual conflict-solving 
meaning of the concept, might be the term ‘priority’ or ‘judicial primacy’.27 However, such 

20 Barents 2009, p. 45.
21 Barents 2009, p. 45. 
22 See on consistent interpretation more extensively Section 2.2.3.
23 Although sometimes the Advocate General plays it safe by referring to ‘the primacy or supremacy of 

Community law’, for example in Case C-112/00 Schmidberger [2003] ECR I-5659, para. 5.
24 And moreover, this was in a judgment (Case 14/68 Walt Wilhelm [1969] ECR 1) from before the accession 

of English speaking countries, which was translated later; see Mayer 2006, p. 89. 
25 Mayer 2006, p. 89.
26 For example Case C-256/01 Allonby [2004] ECR I-873, para. 77.
27 As opposed to normative supremacy, which would imply that EC norms are higher in rank than national 

law; Claes 2006, p. 98.
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a change of terminology is slightly artificial so long as the Court does not introduce this 
term in its own case law. 

2.2.2  Direct effect

Definition
The principle of direct effect finds its basis in Van Gend & Loos.28 In this well known case 
a Dutch company wanted to invoke Article 12 EEC on the elimination of customs duties 
before a national court. In its positive answer to the preliminary question whether this was 
possible, the Court of Justice explicitly referred to the special nature of Community law, 
and to the fact that the national courts have the preliminary procedure at their disposal, 
so in case of problems they are able to seek help on the interpretation of EU law. This 
argumentation leads it to the conclusion 

‘[…] that the Community constitutes a new legal order of international law for the 
benefit of which the states have limited their sovereign rights, albeit within limited 
fields, and the subjects of which comprise not only Member States but also their na-
tionals. Independently of the legislation of Member States, Community law therefore 
not only imposes obligations on individuals but is also intended to confer upon them 
rights which become part of their legal heritage. These rights arise not only where they 
are expressly granted by the Treaty, but also by reason of obligations which the treaty 
imposes in a clearly defined way upon individuals as well as upon the Member States 
and upon the institutions of the Community.’

After Van Gend & Loos, the principle of direct effect has been further developed in the 
case law of the Court of Justice.29 This applies not only to the precise scope, contents and 
limits of the principle, but also for its definition. In the early days, the creation of rights 
for individuals was the main definition of direct effect.30 This clearly corresponds with the 
wordings of the Court of Justice in Van Gend & Loos and other early cases.31 Nevertheless, 
the equation of ‘creation of rights for individuals’ and ‘direct effect’ no longer holds true 
for several reasons. The language of rights is confusing, since the concept is understood 
differently in the national legal systems and the mirror image of right for one individual 
may be an obligation for another.32 Moreover, European law can also create rights without 
being directly effective, as for example Francovich shows with regard to state liability, or 
Von Colson with respect to consistent interpretation.33 

28 Case 26/62 Van Gend & Loos [1963] ECR 1. See recently very extensively on this case and its continuous 
significance Pescatore 2010, De Witte 2010 and Mayer 2010.

29 See very extensively with further references: Prechal 2005.
30 See, for example, with further references, Prechal 2005, p. 99; Claes 2006, p. 75.
31 For example, Case 13/68 Salgoil [1968] ECR 453, para. 461; Case 41/74 Van Duyn [1974] ECR 1337, 

para 15.
32 Claes 2006, p. 75, with further references.
33 Joined Cases C-6/90 and C-9/90 Francovich [1991] ECR I-5357; Case 14/83 Von Colson [1984] ECR 1891.
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Most importantly, however, the development in European case law shows that direct 
effect is more than the mere creation of rights. Provisions of European law can be invoked 
or relied upon by individuals for a variety of reasons, such as a defence in criminal 
proceedings or a standard for review by national courts. This led to the description of 
the concept of direct effect in terms of ‘invocability’. Craig and de Burca, for example, 
combine ‘invocability’ and the conferral of rights in what they call the ‘classical definition 
of direct effect’, namely ‘the capacity of a provision of European law to confer rights on 
individuals which they may enforce before national courts’.34 Lenaerts and Corthaut define 
direct effect as ‘the very particular way of invoking a higher norm in order to enforce rights 
that were conferred upon the applicant by that norm and which would not otherwise have 
existed in the internal legal order’.35 Nevertheless, these definitions do not appear to be 
entirely satisfactory either, since the verbs ‘to enforce’ and ‘to invoke’ are rather confusing 
and the precise contents differ in the different systems of national law.36 For instance, 
individuals can also invoke European law which is not directly effective in state liability 
cases.37 Finally, the fact that individuals invoke European law cannot be said to be decisive 
in establishing direct effect, since directly effective provisions are sometimes applied by 
national courts ex officio, without being relied upon by the party concerned.38 

Hence, neither the conferral of rights, nor the invocation of a norm by individuals is decisive 
in every case. Claes,39 Prechal40 and Timmermans41 would, therefore, all seem to agree on 
a broader definition of direct effect, which revolves around the concept of ‘justiciability’, 
meaning that the norm has to be ‘sufficiently operational in itself to be applied by a court’.42 
This is also the view of De Witte, who provisionally defines direct effect as ‘the capacity 
of a norm of Community law to be applied in domestic court proceedings’.43 Yet, what is 
‘application’? Prechal distinguishes two forms of application of European law by courts or 
authorities in this regard. The ‘obligation to apply I’ concerns the use of European law ‘as 
a standard for legality or other forms of compatibility review of national provisions in the 

34 Craig & Burca 2007, p. 271.
35 Lenaerts & Corthaut 2006, p. 291.
36 See more extensively Lenaerts & Corthaut 2008. 
37 Joined Cases C-6/90 and C-9/90 Francovich [1991] ECR I-5357.
38 Joined Cases C-430/93 and C-431/93 Van Schijndel en Van Veen [1995] ECR I-4705.
39 Claes 2006, p. 82.
40 Prechal 2005, p. 240-241; Prechal 2007, p. 37-38.
41 Timmermans 2008, p. 294; cf. also the definition provided by the Dutch Government on the occasion of 

the approval Treaty of Amsterdam (Kamerstukken II 1997–1998, 25 922, nr. 5, p. 9-10): ‘Decisive is the 
decision of the court whether he can apply a specific provision on a dispute which has been brought before 
him. It is less relevant whether the provision provides a right for a citizen after which this citizen can 
invoke the provision against the administration or another citizen’. ‘Doorslaggevend is het oordeel van de 
rechter of hij de bepaling in kwestie kan toepassen op een aan hem voorgelegd geschil. Of deze bepaling 
een recht verleent aan de burger en die burger daarom die bepaling kan inroepen tegen de overheid of een 
mede-burger, of dat die bepaling een verplichting oplegt aan de overheid, is daarbij minder relevant’.

42 Opinion of AG Van Gerven in Case C-128/92 Banks v. British Coal [1994] ECR I-1209, para 27.
43 De Witte 1999, p. 177.
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broadest sense of the term, including, where appropriate, also the exercise of discretion by 
national authorities’.44 

In this regard the French distinction between invocabilité d’exclusion and invocabilité de 
substitution can also be mentioned.45 Invocabilité d’exclusion means that a party invokes 
a provision of European law with the purpose to establish that it is incompatible with 
the applicable provision of national law, and that the latter thus should be left aside. This 
disapplication, however, may result in a gap. In such cases, the ‘obligation to apply II’ 
may lead to a solution; provisions of European law are applied instead of the national 
provisions. That corresponds to the so-called ‘invocabilité de substitution’. Directly effective 
provisions of European law can then be the basis for a positive claim of individuals, when 
they directly regulate the position of legal subjects. For example, in Faccini Dori, the Court 
of Justice examined whether Ms. Dori could claim the right of cancellation as provided 
under the directive concerned.46 

To summarise, the precise content of the concept of direct effect can differ from case to 
case. This depends not only on the development in the case law, but also on the precise 
factual context of the case or on the legal traditions or personal views of the judges which 
examine the case.47 In the literature, authors also differ as to which definition they apply, 
from the more narrow definition which is related to conferral of rights to a broader 
definition which relates to the justiciability of the provision. These definitions are no distinct 
phenomena either, as for instance the boundary between ‘invocability’ and ‘justiciability’ 
may be blurred since justiciability by definition includes provisions which can be invoked 
by individuals. Kapteyn, for instance, relates direct effect to the invocability by individuals, 
but argues with regard to directly effective provisions: ‘they must lend themselves by their 
very nature to direct application by, in this case, a court in the national legal system’.48 
Hence, in fact these definitions are interrelated in many ways. For example, when one 
uses the broader definition of direct effect in the sense ‘justiciability’, the application of the 
provision concerned is inherent in the principle of direct effect, whereas it is a consequence 
of direct effect in the narrower sense of invocability. To that extent, the discussion on the 
precise definition of direct effect can amount to a discussion of linguistic rather than legal 
nature. 

After all, although it seems impossible to establish a clear-cut definition of direct effect 
which can be applied in every single case, it is important to define the concept for the topic 
of this thesis. Bearing the subject of this research in mind, the most important feature of 
direct effect is not as much its invocability by individuals, but its justiciability: the fact that 

44 Prechal 2007, p. 42.
45 See, for instance, Claes 2006, p. 79 et seq, p. 102 et seq and p. 113 et seq; Manin 2005, p. 520 et seq; 

Widdershoven, Verhoeven, Prechal et al. 2007, p. 23.
46 Case C-91/92 Faccini Dori [1994] ECR I-3325.
47 Cf. the different definitions applied by Lenaerts and Timmermans (Lenaerts & Corthaut 2006, and 

Timmermans 2008) both writing in a personal capacity.
48 Kapteyn 2008, p. 512.
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a norm which has direct effect is suitable for application by a court, as this implies that 
national administrative authorities are also able to apply it. Therefore, the term ‘justiciable’ 
should be conceived broader than only relating to the application by courts, since directly 
effective provisions are also to be applied by national administrative authorities. Hence, 
the definition in terms of justiciability has the powers of national courts as a starting point, 
which – as a consequence – also are powers of administrative authorities. The reverse, 
however, does not apply, as the powers of administrative authorities are by definition 
much wider than those of courts, as these only examine the lawfulness of the decisions of 
administrative authorities, whereas administrative authorities are also able to apply norms 
which are not at all or not so easily applicable by a court, such as discretion and policy 
norms.

Hence, direct effect is defined in this thesis in terms of justiciability, meaning that a 
provision is sufficiently operational in itself to be applied by a court, and as a consequence 
also by an administrative authority. ‘Application’, in this regard is defined as the use of the 
provision of European law ‘as a standard for legality or other forms of compatibility review 
or as a norm which governs the case’. That is a rather broad definition, which nevertheless 
has its limits, e.g. it does not include the role of European law state liability procedures.49 

The ability to apply justiciable provisions can also be articulated in terms of an obligation, 
since courts and administrative authorities are not only allowed, but even obliged to apply 
directly effective provisions. Hence, an ‘obligation to apply’ as opposed to the ‘obligation 
to disapply’ forms the core of the principle of primacy.50 This obligation to apply follows 
from the fact that individuals may rely on directly effective provisions; that would be 
meaningless if not connected to an obligation to apply such provisions for courts and 
administrative authorities.51

Therefore, a suitable definition of direct effect for this thesis is close to the definition of 
Prechal: direct effect is ‘the obligation of national courts and administrative authorities to 
apply the relevant provision of European law as a standard for legality or other forms of 
compatibility review or as a norm which governs the case’.52 This definition is particularly 
feasible for this thesis since it includes administrative authorities, and clearly defines the 
precise meaning of the ‘application’ of European law by courts and authorities: using 

49 For which direct effect of the provisions of Community law concerned is not per se required. Cf. Joined 
Cases C-6/90 and C-9/90 Francovich [1991] ECR I-5357, which concerned a provision which lacked 
direct effect.

50 Prechal 2007, p. 37 et seq.
51 Cf. for instance the Court explicitly in Case 103/88 Fratelli Costanzo [1989] ECR 1839: ‘It would, 

moreover, be contradictory to rule that an individual may rely upon the provisions of a directive which 
fulfil the conditions defined above in proceedings before the national courts seeking an order against 
the administrative authorities, and yet to hold that those authorities are under no obligation to apply 
the provisions of the directive and refrain from applying provisions of national law which conflict with 
them.’

52 Cf. Prechal 2005, p. 241 and Prechal 2007, p. 37-38. Cf. also De Witte 2010, who embraces this 
definition.
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European law as a standard for legal review. Finally, since this definition is not so much 
centred around the idea of invocability or rights for individuals, it also does justice to the 
fact that although a directly effective provision often concerns a right for one individual, it 
may lead to obligations for others.

Conditions
Alongside the developing definition of direct effect, the Court of Justice has further 
developed the conditions that must be met for provisions to have direct effect. The Court 
provided an extensive list of conditions for direct effect in Van Gend & Loos, namely that 
the provision should be ‘clear, negative, unconditional, containing no reservation on the 
part of the Member State, and not dependent on any national implementing measure’. These 
conditions have been developed through case law. Nowadays, the main requirement for a 
provision of European law to have direct effect is that it is unconditional and sufficiently 
clear and precise.53 This has as a rule been applied since Becker, 

‘wherever the provisions of a directive appear, as far as their subject-matter is con-
cerned, to be unconditional and sufficiently precise, those provisions may, in the ab-
sence of implementing measures adopted within the prescribed period, be relied upon 
as against any national provision which is incompatible with the directive or in so far as 
the provisions define rights which individuals are able to assert against the state.’54 

Although Becker concerns a directive provision, the conditions apply also to provisions of 
other European law instruments or the treaties. 

Sufficient precision is concerned with the wording of the provision at issue. Of course 
this condition leads to a grey area between very specific and detailed provisions, on the 
one hand, and rather vague wordings, on the other; determining whether a provision is 
sufficient precise enough may differ from case to case. The unconditional character of 
the provision involved means that no further implementation is required by the Member 
States’ authorities or the Commission for the provision to achieve its effect. Both concepts 
seem to correspond with justiciability; the wording and unconditional character of a 
provision has to allow a national court to be able to deal with the provision at issue in a 
specific case.55 This obligation also applies to administrative authorities. Although much 
more can be said about both conditions, the main thing one has to bear in mind is that the 
conditions for direct effect cannot be separated from the context of the concrete case.56 In 
other words, the question whether the conditions are met depends to a great extent on the 
context of the case concerned. 

53 As applied by the Court for the first time in Case 148/78 Ratti [1979] ECR 1629, para. 23.
54 Case 8/81 Becker [1982] ECR 53, para 25.
55 Prechal 2005, p. 244.
56 See extensively with examples Prechal 2005, p. 250-253. Cf. for instance Von Colson and Marshall, which 

concern the same provision which the Court of Justice deems directly effective in the one case, and not in 
the other.
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Moreover, it should be noted that discretion on the part of the Member States in the 
application of the provision at issue cannot be considered, as a rule, to form an obstacle to 
direct effect. Although this discretion was considered to form an obstacle in earlier case 
law,57 and still can be in cases of very broad discretion,58 the case law has developed in 
that respect. In VNO, the Court of Justice allowed individuals to rely on provisions which 
allowed the Member State the freedom to make exceptions in specific cases.59 In such 
cases, the national court 

‘shall rule whether the competent national authorities, in exercising the choice which is 
left to them as to the form and the methods for implementing the directive, have kept 
within the limits as to their discretion set out in the directive.’60

This case law has led a somewhat dormant existence since,61 until it was reaffirmed in cases 
as Kraaijeveld,62 WWF,63 Linster64 and Landelijke Vereniging tot Behoud van de Waddenzee65 
in which the Court of Justice has accepted that individuals can invoke directive provisions 
to oblige the national court to determine whether the competent national authority – 
which may also be the legislature – has remained within the limits of discretion as set out 
in the provisions concerned. 

Different instruments of European law
The principle of direct effect applies not only to some of the Treaty provisions, such as in 
Van Gend & Loos, but all binding forms of secondary European law are capable of having 
direct effect. Provisions of regulations can have direct effect by their very nature because 
of the wording of Article 288 TFEU (Article 249 EC (old)):66 they are directly applicable in 
the Member States. Therefore, in principle the provisions of regulations are deemed to be 
directly effective,67 unless they are not sufficiently precise, clear and unconditional.68

The direct effect of directives was addressed for the first time in Van Duyn.69 Article 288 
TFEU (Article 249 EC (old)) provides: ‘A directive shall be binding, as to the result to be 
achieved, upon each Member State to which it is addressed, but shall leave to the national 
authorities the choice of form and methods’. 

57 Joined Cases C-100/89 and C-101/89 Kaefer and Procacci [1990] ECR I-4647.
58 Case C-157/02 Rieser [2004] ECR I-1477.
59 Case 51/76 VNO [1977] ECR 113.
60 Case 51/76 VNO [1977] ECR 113.
61 Jans, De Lange, Prechal & Widdershoven 2007, p. 70 et seq.
62 Case C-72/95 Kraaijeveld [1996] ECR I-5403.
63 Case C-435/97 WWF [1999] ECR I-5613.
64 Case C-287/98 Linster [2000] ECR I-6917.
65 Case C-127/02 Landelijke Vereniging tot Behoud van de Waddenzee [2004] ECR I-7405.
66 ‘… binding in its entirety for Member States’; see for example Case 39/72 Commission v. Italy [1973] 

ECR 101.
67 Case 93/71 Leonesio [1972] ECR 287.
68 See, for example, Case C-403/98 Azienda Agricola Monte Arcosu [2001] ECR I-103.
69 Case 41/74 Van Duyn [1974] ECR 1337.
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Directive provisions can only produce direct effect after expiry of the period for 
transposition into national law.70 Of course, that primarily applies when the directive 
concerned has not been timely transposed into national law, or when the transposition 
has not taken place totally correctly. Nevertheless, direct effect can also be an important 
tool when a directive has been timely transposed correctly. In the words of the Court of 
Justice: 

‘the adoption of national measures correctly implementing a directive does not exhaust 
the effects of the directive. Member States remain bound actually to ensure full applica-
tion of the directive even after the adoption of those measures. Individuals are therefore 
entitled to rely before national courts, against the State, on the provisions of a direc-
tive which appear, so far as their subject-matter is concerned, to be unconditional and 
sufficiently precise whenever the full application of the directive is not in fact secured, 
that is to say, not only where the directive has not been implemented or has been imple-
mented incorrectly, but also where the national measures correctly implementing the 
directive are not being applied in such a way as to achieve the result sought by it.’71 

Before the time limit for transposition has expired, directive provisions cannot be directly 
effective. After all, the main aim of this period is to provide the Member States the 
necessary time to bring their legislation in line with the provisions of the directive. Hence, 
they cannot be faulted for not having transposed the directive into their internal legal 
order before expiry of that period. After all, it is during this period that the Member States 
must take the measures necessary to ensure that the result prescribed by the directive is 
achieved at the end date. Nevertheless, that does not mean that Member States are granted 
total freedom.72 The most important general obligation which the Court established in 
Inter-Environnement Wallonie in this regard is that ‘they must refrain from taking any 
measures liable seriously to compromise the result prescribed’.73 

In this regard also relatively recent preliminary references of the Dutch Council of State in 
three administrative procedures can be mentioned,74 in which questions are referred with 
regard to the effects of Article 4(1) of the directive on national emission ceilings for certain 
atmospheric pollutants, which provides that specific national emission ceilings have to be 
achieved ‘by the year 2010 at the latest’.75 The Council of State primarily asked the Court 

70 Case 148/78 Ratti [1979] ECR 1629. Cf. also Case C-316/93 Vaneetveld [1994] ECR I-763; Case C-348/98 
Mendes Ferreira & Delgado Correia Ferreira [2000] ECR I-6711; Case C-157/02 Rieser [2004] ECR I-1477; 
Case C-246/06 Navarro [2008] ECR I-105. 

71 Case C-62/00 Marks & Spencer [2002] ECR I-6325. Cf. also Ortlep & Verhoeven 2008b. 
72 Cf. Ortlep & Verhoeven 2009. 
73 Case C-129/96 Inter-Environnement Wallonie [1997] ECR I-7411; cf. the recent preliminary reference 

of the Dutch Raad van State lodged under Case C-165/09, including the question whether a private 
individual can bring the issue of compliance with those obligations before a national court.

74 Dutch Raad van State 29 April 2009, LJN: BI2681, BI2684, BI2680, pending as Joined Cases C-165/09, 
C-166/09 and C-167/09 RWE, Electrabel and E.On.       

75 Directive 2001/81/EC of the European Parliament and of the Council of 23 October 2001 on national 
emission ceilings for certain atmospheric pollutants, OJ 2001 L 309/22.
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whether the duty of a Member State to refrain from adopting measures liable seriously to 
compromise the result prescribed by a directive also applies to the period until 31 December 
2010, and if also positive obligations rest with the Member State concerned during this period, 
‘either in parallel with the aforementioned duty to refrain, or in place thereof, if the national 
emission ceiling […] is exceeded or if there is a risk that it may be exceeded at the end of 
that period?’. Moreover, the Council of State also puts forward the question whether – as a 
consequence of direct effect – a private individual can bring the issue of compliance with 
those obligations before a national court or not. 

It is for the national court to assess whether the Member State meets the obligation as 
established in Inter-Environnement Wallonie as regards the national provisions whose 
legality it is called upon to consider. That national court itself should refrain as far as 
possible from interpreting domestic law in a manner that might seriously compromise, 
after the period for transposition has expired, the attainment of the objective pursued 
by that directive.76 These prohibitions also apply to transitional periods77 or extended 
transposition periods.78 Moreover in specific circumstances, provisions of national law can 
already fall within the scope of European law during the transition period of a directive, 
which means that they can be examined by national courts in the light of the general 
principles of European law.79 Although the Court of Justice has suggested in some recent 
cases that national law already falls within the scope of European law during the transition 
period of a directive when the subject of the national provisions is related to or the same 
as this directive,80 this seems not to be sufficient. Provisions of national law only seem to 
fall within the scope of European law during the transition period of a directive when they 
are the result of the implementation of an earlier directive, or when the Member State has 
opted for early transposition of the current directive.81 In such cases, national law should 
already meet the requirements deriving from the general principle of European law before 
expiry of the deadline for implementation. 

The case law with regard to decisions is less well developed. With regard to decisions, 
Article 288 TFEU (Article 249 EC (old)) only provides that ‘[A] decision shall be binding 
in its entirety. A decision which specifies those to whom it is addressed shall be binding 
only on them.’ These addressees can be either individuals or Member States. Obviously, 
this is more limited than the reference to direct applicability with regard to regulations. 
Nevertheless, in several cases the Court of Justice has also established direct effect for 
provisions of decisions. 
In this regard, it is also important to notice that different forms of decisions exist. A first 
distinction can be drawn between decisions addressed to one or more individuals, on the 
one hand, or decisions addressed to one or more Member States, on the other. Decisions 

76 Case C-212/04 Adeneler and Others [2006] ECR I-6057, paras. 122 and 123.
77 Case C-138/05 Stichting Zuid-Hollandse Milieufederatie [2006] ECR I-8339. 
78 Case C-144/04 Mangold [2005] ECR I-9981. 
79 See, for instance, Case C-427/06 Bartsch [2008] ECR I-7245. 
80 Cf. Case C-246/06 Navarro [2008] ECR I-105.
81 Ortlep & Verhoeven 2009. 
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addressed to private parties are often found in the field of competition law. For such 
decisions, the Court of Justice has established that the decision concerned not only has 
direct effect for the addressee, but also for its competitor.82

With regard to decisions addressed to Member States, one should distinguish between 
decisions with a so-called ‘derived addressee’ and decisions with a general character. 
Decisions with a ‘derived addressee’ have an individual character, and mostly concern 
the reclamation of illegal state aid. Although direct effect of such decisions has never 
been explicitly accepted by the Court of Justice, its case law does contain some positive 
indications.83 This is in line with the character of such decisions, which contain an 
unconditional obligation for the Member State, which can only chose the method of 
reclamation in its domestic law.84 

The case law of the Court of Justice also indicates in more-or-less explicitly that decisions 
of general character, addressed to the Member States, can have direct effect. Such decisions 
have a nature which is comparable to that of the directive, since they generally require 
implementation and operationalisation in national legislation. Hence, it is understandable 
that the case law on direct effect of directives seems to be applied analogously to such 
decisions, as is indicated by the case of Grad,85 Hansa Fleisch86 and Foselev.87 This indication 
is furthermore strengthened by the cases Huber88 and CARP,89 which is discussed in more 
detail below. 

Limits to direct effect of directives
Although the principle of direct effect is of major importance for the effects of European 
law in the national legal order, it also has its limitations. These restrictions are particularly 
present in the case law on direct effect of directives, which is understandable due to the 
fact that they require transposition, as opposed to Treaties or regulations. 

To understand the limitations of the direct effect of directives in specific situations, it 
is important to distinguish between different situations in which a directive provision 
can play a part in proceedings before a national court or administrative authority. In this 
regard, vertical and horizontal situations must be distinguished. In vertical situations, 
a private party stands vis-à-vis a national administrative authority, ‘regardless of the 
capacity in which the latter is acting, whether employer or public authority’.90 In such 
situations, the private party is allowed to invoke a directive provision against the Member 

82 Case 78/76 Steinike & Weinlig [1977] ECR 595. 
83 Case 77/72 Capolongo [1973] ECR 611. See more extensively Verhoeven 2008 and Adriaanse 2006, p. 184.
84 Adriaanse 2006, p. 185. 
85 Case 9/70 Grad [1970] ECR 825.
86 Case C-156/91 Hansa Fleisch [1992] ECR I-5567.
87 Case C-18/08 Foselev [2008] ECR I-8745.
88 Case C-336/00 Huber [2002] ECR I-7699.
89 Case C-80/06, Carp [2007] ECR I-4473.
90 Case 152/84 Marshall [1986] ECR 723.
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State institution. The reverse, however, is not permitted. As the imposition of obligations 
directly on individuals through directives would be contrary to the principle of legal 
certainty, the Court has unambiguously denied the possibility of state organs such as 
national administrative authorities to invoke directive-provisions against its citizens or 
other private parties.91 In this regard several Advocates-General have put forward the 
principle of estoppel, as the principle of direct effect also prevents the Member States from 
taking advantage of their own failure to correctly transpose the directive provisions in 
time.92 This applies particularly in criminal law cases.93 As stated above, the same seems 
to apply for ‘directive look-a-like’ decisions, which are addressed to the Member State and 
have a general character. Since these are addressed to the Member States and also require 
implementation in national law, the case law of the Court seems to indicate that they 
cannot directly impose obligations on individuals.94 Although the Court seems to agree, it 
has, however, never explicitly stated this despite preliminary questions in this regard.95 

The fact that directives cannot directly impose obligations on individuals also causes 
problems in horizontal situations, in which two private parties are concerned. The Court 
of Justice excluded horizontal direct effect of directives in rather general terms in Facini 
Dori.96 This prohibition has furthermore been affirmed in recent case law,97 although the 
Court accepts what Prechal calls ‘horizontal side effects’ in several cases.98 

In CIA Security99 and Unilever,100 for example, the Court of Justice has allowed a national 
court to apply a directive in a case between two private parties, as one of the parties based 
their claim on the fact that the national legislation governing the legal relations between the 
parties was void, as it was incompatible with European law. The Court of Justice permitted 
this claim, and argued that the directive provisions were not directly applied to the factual 
situation of the two private parties, but to the underlying legislation. This exception may 
be explained by the special character of the directive concerned, which was of a technical 
nature and did not contain obligations for individuals. Moreover, the directive provisions 
were not directly applied to the facts of the case, but were used to review the conformity 
of the applicable national rules. In other words, an exclusionary effect exists, instead of a 
substitutionary effect.101 

91 Case 152/84 Marshall [1986] ECR 723, Case 80/86 Kolpinghuis [1987] ECR 3969. 
92 See extensively Prechal 2005, p. 220-223.
93 See for a recent example Joined Cases C-387/02, C-391/02 en C-403/02 Berlusconi and Others [2005] 

ECR I-3565.
94 Case C-336/00 Huber [2002] ECR I-7699.
95 Case C-158/06, ROM-projecten [2007] ECR I-5103.
96 Case C-91/92 Faccini Dori [1994] ECR I-3325.
97 Joined Cases C-397/01 to 403/01 Pfeiffer [2004] ECR I-8835.
98 Prechal 2005, p. 261.
99 See for a more recent example Joined Cases C-387/02, C-391/02 en C-403/02 Berlusconi and Others 

[2005] ECR I-3565.
100 Case C-443/98 Unilever Italia [2000] ECR I-7535.
101 Tridimas 2002, p. 327.

The Costanzo Obligation Maartje Verhoeven



28

European law in the national legal orderEuropean law in the national legal order

Another case which should be mentioned in this regard is Viamex.102 In this case, 
Regulation 651/98 governed the payment of export refunds for live animals.103 For this 
payment, however, the regulation also required compliance with Directive 91/628, which 
laid down rules to protect the welfare of live animals during transport.104 The German 
authorities refused to pay the refunds because of non-compliance by the exporter with the 
24-hour rest period for animals prescribed by the Directive. Although acknowledging the 
prohibition of horizontal direct effect of directives, the Court of Justice nevertheless stated 
‘it cannot be precluded, in principle, that the provisions of a directive may be applicable 
by means of an express reference in a regulation to its provisions, provided that general 
principles of law and, in particular, the principle of legal certainty, are observed’.105 The 
consequence was that the private party was subject to an obligation derived from the 
Directive, as the payment was denied. 

Another interesting example is Mangold, in which the Court of Justice avoided the question 
of horizontal direct effect of directives by referring to a general principle of European 
law which underlies the directive concerned, and which could be applied in horizontal 
situations.106 

Despite these cases, which allow certain ‘horizontal side effects’ of directive provisions, 
the Court of Justice holds firm to the general prohibition of horizontal direct effect. This 
is for instance affirmed by Pfeiffer, in which the Court of Justice reaffirmed the general 
prohibition of horizontal direct effect for directives by saying that ‘even a clear, precise and 
unconditional provision of a directive seeking to confer rights or impose obligations on 
individuals cannot of itself apply in proceedings exclusively between private parties’.107 

General academic opinion with regard to this case law – in which the prohibition of 
horizontal direct effect of directives remains, but is circumvented by the Court of Justice 
in its case law – is rather critical.108 Craig rightly argues that ‘the very existence of the 
complex legal exceptions to this core rule is indicative of doubt as to its soundness […] 
The qualifications to the core rule are not consonant with the policy objective said to 
underlie it, and they place individuals in a worse position than if horizontal direct effect of 
Directives existed’.109 In the words of Advocate-General Jacobs, ‘it might well be conductive 

102 Joined Cases C-37/06 and 58/06 Viamex Agrar Handels and Zuchtvieh-Kontor [2008] ECR I-69.
103 Regulation 615/98 laying down specific detailed rules of application for the export refund arrangements 

as regards the welfare of live bovine animals during transport, OJ 1998 L82/19.
104 Directive 91/628 on the protection of animals during transport and amending Directives 90/425 and 

91/496, OJ 1991 L340/17, as amended by Directive 95/29 concerning the protection of animals during 
transport OJ 1995 L148/52.

105 Joined Cases C-37/06 and 58/06 Viamex Agrar Handels and Zuchtvieh-Kontor [2008] ECR I-69, para. 28.
106 Case C-144/04 Mangold [2005] ECR I-9981; Cf. also Case C-555/07 Kücükdeveci, Judgment of 19 January 

2010, not yet published in the ECR. Cf. on this case law recently De Waele & Kieft 2010.
107 Joined Cases C-397/01 to 403/01 Pfeiffer [2004] ECR I-8835, para. 109.
108 Cf. for instance Colgan 2002, Tridimas 2002, Masson & Micheau 2007, Tobler 2007, Jans 2007; Craig 

2009, all with further references. Cf. in Dutch also R. Ortlep & M. Verhoeven 2009.
109 Craig 2009, p. 376.
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to greater legal certainty, and to a more coherent system, if the provisions of a directive 
were held in appropriate circumstances to be directly enforceable against individuals’.110

With regard to the parallels in the development of the case law on directives and decisions 
with a general character, addressed to the Member States, CARP is important.111 In this 
case the Court of Justice established that the prohibition of horizontal direct effect applies 
to a decision which was addressed to the Member State, based on a directive and had 
a general character. It is, however, unclear to what extent each of these qualities of the 
directive amounts to the conclusion of the Court of Justice. Hence, CARP is not sufficient 
to reach the general conclusion that horizontal direct effect is prohibited with respect to 
decision provisions in general.112

Triangular situations
A particularly complex situation, which is very relevant for the topic of this thesis and related 
to the case law on the prohibition of horizontal direct effect, concerns the application of 
directives in so-called multi-angular relationships.113 In such cases, an individual compels 
an administrative authority or a court to apply a directive provision which has direct effect. 
Although the direct effect of the provision concerned effect implies that the administrative 
authority is obliged to apply it, this application may have negative consequences for other 
individuals. Such situations occur, for example and especially, in the field of environmental 
law, in the field of telecommunications or in tender procedures. For example, when a 
public authority is obliged to revoke the award of a contract because the national law on 
which this award was based is incompatible with European law, compliance with European 
law has negative consequences for the company which first won the award. The same goes 
for the withdrawal of an environmental permit as the consequence of an environmental 
group that has invoked a directive provision with direct effect.

In such triangular situations the obligation of national administrative authorities to apply 
directive provisions with direct effect at the request of one private party, can have negative 
effects for other individuals. Nonetheless, cases as Costanzo,114 Kraaijeveld,115 WWF116 and 
Großkrotzenburg117 have already shown some indications that the application of directives 
has been allowed despite the negative effects for private parties.118 

Another example can be found in Smith & Nephew Pharmaceuticals, in which the 
Court ruled ‘that the holder of an original marketing authorization issued under the 

110 Opinion of AG Jacobs in Case C-316/93 Vaneetveld [1994] ECR I-763.
111 Case C-80/06, Carp [2007] ECR I-4473.
112 Verhoeven 2008.
113 Cf. for discussion of the topic Van Rijswick & Widdershoven 2004 and Kral 2010.
114 Case 103/88 Fratelli Costanzo [1989] ECR 1839.
115 Case C-72/95 Kraaijeveld [1996] ECR I-5403.
116 Case C-435/97 WWF [1999] ECR I-5613.
117 Case C-431/92 Großkrotzenburg [1995] ECR I-2189.
118 See on this earlier case law extensively Lackhoff & Nyssens 1998.
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procedure referred to in Directive 65/65 may rely on the provisions of that directive, as 
amended, in particular by Directive 87/21, and specifically on Article 5 thereof, in pro-
ceedings before a national court in order to challenge the validity of an authorization 
issued by the competent national authority on the basis of Directive 65/65, as amended, 
to one of its competitors for a proprietary medicinal product bearing the same name. 
The same applies where the authorization, although issued under another procedure 
laid down at national level, should have been issued on the basis of the directive.’119 

The Court of Justice elucidated this statement in Wells in 2004.120 In this case a neighbour of 
a quarry invoked the Environmental Impact Assessment Directive (EIA Directive), which 
was not transposed correctly into national law. It was argued that the application of the 
directive provision would cause detrimental effects, since it would result in suspension of 
the mining operations while awaiting the results of the environmental impact assessment. 
Firstly, the Court recapitulated that directives can only create rights for individuals, and 
not obligations. Subsequently, it went on to state:

‘Consequently, an individual may not rely on a directive against a Member State where 
it is a matter of a State obligation directly linked to the performance of another obliga-
tion falling, pursuant to that directive, on a third party.
On the other hand, mere adverse repercussions on the rights of third parties, even if 
the repercussions are certain, do not justify preventing an individual from invoking the 
provisions of a directive against the Member State concerned.’

In other words, the Court judged that the obligation of the Member State to ensure that 
an Environmental Impact Assessment will take place in accordance with the directive 
cannot be qualified as an obligation on the quarry owners. Hence, the direct effect implies 
an obligation on the State. The halting of the mining operations was considered a ’mere 
adverse repercussion’, which formed no obstacle to direct effect. 

Recently, the Court of Justice has affirmed this argumentation in its Arcor decision.121 
In this case, Arcor and other telecommunications had appealed against decisions of the 
German regulatory authority for telecommunications. In these decisions, adopted upon 
the application of Deutsche Telekom – another company – the regulatory authority had 
approved a connection charge. Arcor argued that the national law on which this charge 
was based in incompatible with two directives. The German national court was thus asked 
to apply these directives, although this would have negative consequences for Deutsche 
Telekom, who requested the decision. The Court of Justice answered this question 
positively, and thus reaffirmed its judgment in Wells,

119 Case C-201/94 Smith & Nephew Pharmaceuticals [1996] ECR I-5819.
120 Case C-201/02 Wells [2004] ECR I-723.
121 Joined Cases C-152/07 to C-154/07 Arcor and Others [2008] ECR I-5959.
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‘ […] mere adverse repercussions on the rights of third parties, even if the repercus-
sions are certain, do not justify preventing an individual from relying on the provisions 
of a directive against the Member State concerned. […]’

2.2.3  Consistent interpretation 

Definition
After the introduction of the doctrine of direct effect, the question remained what should 
happen when a provision of European law cannot be qualified as directly effective, or when 
it is directly effective, but cannot be applied because of the prohibition of horizontal direct 
effect and inverse vertical direct effect. The Court of Justice has developed another method 
to secure conformity of national law and European law. This method is called ‘consistent 
interpretation’ and was first introduced in Von Colson.122 In this case, the conclusion 
that the provision concerned lacked direct effect led the Court to the introduction of a 
consistent interpretation based on the principle of sincere co-operation. 

‘The Member States’ obligation arising from a directive to achieve the result envisaged 
by the directive and their duty under Article 5 of the EEC-Treaty [currently Article 4(3) 
TEU, MV] to take all appropriate measures, whether general or particular, to ensure the 
fulfilment of that obligation, is binding on all the authorities of Member States includ-
ing, for matters within their jurisdiction, the courts. It follows that, in applying the 
national law and in particular the provisions of a national law specifically introduced 
in order to implement in casu Nr. 76/207, national courts are required to interpret their 
national law in the light of the wording and the purpose of the directive in order to 
achieve the result referred to in the third paragraph of Article 189 [currently Article 
288 TFEU, MV].’

Von Colson clarifies that the absence of direct effect does not relieve national administrative 
authorities (nor the national courts, for that matter) from the obligation to interpret national 
law in consistency with European law as far as possible to ascertain the effectiveness of 
European law in the national legal order. 

Furthermore, the principle of consistent interpretation, just as primacy and direct effect, 
can be defined in terms of an obligation, that is to say ‘the obligation to interpret’.123 It can 
be defined as ‘the obligation of national courts and administrative authorities to interpret 
the applicable national law as much as possible in a way which ensures the fulfilment of 
obligations deriving from European law’.124 Hence, administrative authorities and courts 
have to be constantly aware of the developments in the case law of the Court of Justice in 
this regard. The contents and consequences of ‘as much as possible’, which form the limits 
to consistent interpretation, are discussed below. 

122 Case 14/83 Von Colson [1984] ECR 1891.
123 Prechal 2007, p. 38.
124 Cf. Prechal 2007, p. 37-38.
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Consistent interpretation in the case law
The Court of Justice has based the obligation on the principle of sincere co-operation125 in 
combination with the definition of a directive as provided in Article 288(3) TFEU (Article 
249 EC (old)). In Pfeiffer, the Court of Justice introduced yet another basis for consistent 
interpretation ruling that it is ‘inherent in the system of the Treaty, since it permits the 
national court, for the matters within its jurisdiction, to ensure the full effectiveness of 
Community law’.126 

The obligation to interpret national law in conformity with directives has evolved in later 
case law to a more general obligation, relating to any provision of European law and not 
only directives.127 In Marleasing,128 the Court added that the obligation applies regardless 
whether the national provisions in question were adopted before or after the rules of 
European law at stake. Moreover, one can deduce from the Marleasing case that it is not 
necessary that the relevant provisions of national law have been introduced with the aim 
of complying with European law (for example, to implement a directive); all national law 
must be interpreted in conformity with the applicable European law.129 This applies in 
general, notwithstanding contrary intentions of the national legislature, even if these are 
evidenced by the travaux préparatoires of the national legislation.130

In practice the directive-consistent interpretation seems to be the most important. In this 
regard, consistent interpretation can be applied in two situations. Firstly, in cases in which 
a directive as such has been correctly or timely transposed into national law.131 This is, for 
example, the case when the terminology in the national implementation measure has been 
adopted from the directive. These provisions of national law are then interpreted in the 
light of the directive. Secondly, directive-consistent interpretation can be applied in cases 
in which the directive has either not been transposed correctly The use of the instrument 
of consistent interpretation is most problematic in practice with regard to directives which 
have not been transposed correctly or which have not been transposed in due time. This 
form of consistent interpretation is particularly relevant for the topic of this thesis, which 
concerns collisions between provisions of European law and national law. 

125 See more extensively on this principle Section 2.3.1.
126 Joined Cases C-397/01 to 403/01 Pfeiffer [2004] ECR I-8835.
127 See, for instance, for consistent interpretation with the EC Treaty Case C-165/91 Van Munster [1994] 

ECR I-4661; or on consistent interpretation with provisions of a treaty concluded with third states Joined 
Cases C-300/98 and C-392/98 Parfums Christian Dior [2000] ECR I-11307.

128 Case C-106/89 Marleasing [1990] ECR I-4135.
129 See also Case C-14/02 ATRAL [2003] ECR I-4431, para. 59.
130 Case C-371/02 Börnekulle [2004] ECR I-5791, para. 13. Cf. in the Netherlands for instance Dutch Hoge 

Raad 6 June 2008 Joustra, AB 2008, 214 and Dutch Hoge Raad 10th August 2007 Wandelvierdaagse, 
AB 2007, 291; BNB 2007, 277.

131 Prechal 2005, p. 187.
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Limits to the principle of consistent interpretation
Just as direct effect, the obligation to interpret national law in conformity with European 
law is not entirely unrestricted. This is particularly clear since Marleasing, in which the 
parts in italics refer to certain limits of the principle:

‘ It should be observed that […] the Member States' obligation arising from a directive 
to achieve the result envisaged by the directive and their duty under Article 5 of the 
Treaty to take all appropriate measures, whether general or particular, to ensure the ful-
filment of that obligation, is binding on all the authorities of Member States including, 
for matters within their jurisdiction, the courts. It follows that, in applying national 
law, whether the provisions in question were adopted before or after the directive, the 
national court called upon to interpret it is required to do so, as far as possible, in 
the light of the wording and the purpose of the directive in order to achieve the result 
pursued by the latter and thereby comply with the third paragraph of Article 189 of the 
Treaty.’132

The phrases ‘for matters within their jurisdiction’ and ‘as far as possible’ are often used 
in decisions dealing with consistent interpretation ever since.133 Whereas the first phrase 
seems to indicate that the Court of Justice accepts the demarcation between the legislature 
and the judiciary,134 the precise interpretation of the qualification ‘as far as possible’ is 
unclear. For example, should this question be answered according to national or European 
criteria? It seems to be a reference to the national limits, because it follows from the 
Von Colson judgment that the national court is only obliged to interpret national law in 
conformity with European law ‘in so far as it is given discretion … under national law’.135 
Therefore, it is unlikely that the Court of Justice will determine the precise discretion that 
national law should offer for consistent interpretation;136 it only obliges national courts 
and administrative authorities to use the available interpretation methods. Hence, the 
competence to choose between different methods of interpretation is transformed into 
an obligation to interpret the concerned provisions of national law in such a way that 
the full effectiveness of European law is guaranteed.137 The Court of Justice has explicitly 
excluded consistent interpretation as contra legem in several cases.138 This restriction is 
easily acceptable, as it applies in general with regard to interpretative techniques of the law 
in the national legal orders of the Member States. 

132 Case C-106/89 Marleasing [1990] ECR I-4135.
133 Cf. recently for instance Case C-98/09 Sorge, Judgment of 24 June 2010, not yet published in the ECR. See 

Prinssen 2004, p. 47-48 for further references to case law.
134 Prinssen p. 47-48.
135 Prechal 2005, p. 193.
136 Lewis 1996, p. 42. 
137 Joined Cases C-397/01 to C-403/01 Pfeiffer [2004] ECR I-8835.
138 See, for instance, case Case C-212/04 Adeneler and Others [2006] ECR I-6057; Case C-105/03 Pupino 

[2005] ECR I-5285; see also recently, for instance, Case C-286/06 Commission v. Spain [2008] ECR I-8025. 
This restriction to consistent interpretation has also been adopted by national courts. See, for instance, 
Dutch Raad van State 29th May 2001, JB 2001, 179, Dutch Raad van State 5th December 2007, AB 2008, 
18; Dutch Raad van State 28th February 2007 Fortis, AB 2007, 183; M en R 2007, nr. 45.
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Whereas direct effect is as a rule not allowed in horizontal relationships, this limit does 
not apply to consistent interpretation.139 Nevertheless, the principle of legal certainty may 
pose a limit to the possibilities of the instrument, as was already indicated in Kolpinghuis, 
in which the Court observed that the obligation to interpret national law in the light of 
European law may be limited by ‘general principles of law and in particular the principle 
of legal certainty’.140 The principle of legal certainty is a very firm and irrefutable boundary 
with respect to directives in criminal cases, as was established by the Court of Justice in 
Arcaro.141 This implies that the prohibition of inverse vertical direct effect of directive 
provisions cannot be circumvented by consistent interpretation, and especially that the 
criminal liability of individuals cannot be aggravated by means of interpretation in the 
light of a directive.142 It is interesting to compare this situation with national case law. For 
instance, the Dutch Council of State (Raad van State) has ruled that the principle of legal 
certainty prevents the extension of a prohibition incorporated in national law by means of 
interpretation in the light of a directive.143 Moreover, the interpretation of national law in 
conformity with a directive cannot create the power to impose an administrative fine.144

Outside the scope of criminal law, however, the principle of legal certainty is not by 
definition an inflexible restriction to the instrument of consistent interpretation. Pfeiffer 
shows, for instance, that consistent interpretation might impose a burden on private 
parties.145 Hence, in general the principle of consistent interpretation can be applied in 
horizontal situations, which might avoid the very complicated question as to whether 
direct effect is possible in such cases.

2.2.4  Relation of primacy, direct effect and consistent interpretation

Although a close link exists between the three instruments by which European law 
takes effect in the national legal order, it is important to realise that three different and 
distinguishable concepts are involved. That applies in particular with regard to primacy 
and direct effect,146 which are closely linked and intertwined to a great extent, since the 
principle of direct effect supplements the effects of primacy, and vice versa. What would 
the primacy of European law mean in practise if the provisions of European law could not 
be applied by national courts and administrative authorities? And what is the use of the 
application of European law by these courts and authorities when European law would 

139 See, for example, Case C-91/92 Faccini Dori [1994] ECR I-3325; Case C-106/89 Marleasing [1990] 
ECR I-4135.

140 Case 80/86 Kolpinghuis [1987] ECR 3969.
141 Case C-168/95 Arcaro [1996] ECR I-4705.
142 Joined Cases C-387/02, C-391/02 en C-403/02 Berlusconi and Others [2005] ECR I-3565; Case C-60/02 

Rolex [2004] ECR I-651.
143 Dutch Raad van State 28th February 2007 Fortis, AB 2007, 183; M en R 2007, nr. 45.
144 Dutch Raad van State 4th March 2009, AB 2009, 156.
145 See Joined Cases C-397/01 to C-403/01 Pfeiffer [2004] ECR I-8835 and, to a lesser extent, Case C-456/98 

Centrosteel [2000] ECR I-6007; see in more detail Lenaerts & Korthaut 2006, p. 295 et seq.. 
146 Prechal 2005, p. 94.
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lack priority over inconsistent national law? This Section briefly discusses the relationship 
between the three instruments.

Primacy and direct effect
An important question is whether provisions of European law that do not have direct 
effect can nevertheless still have primacy over national law. The answer to this question 
depends to a large extent on one’s definition of both concepts. In this regard one can for 
instance look at the line of argumentation of Dougan, who argues that two models should 
be distinguished: the primacy model and the trigger model.147 

The primacy model 
In the primacy model, primacy is treated as a constitutional fundamental principle 
of the European Union, capable in itself of producing exclusionary effects within 
the domestic legal order, that is to say the setting aside of national rules which are 
incompatible with a, superior European law rule. Direct effect, in this sense, is 
required for substitutionary effects, that is to say the application of European law 
which creates new rights or obligations which did not already exist in the domestic 
system. 

The primacy model requires a rather broad definition of primacy, as a general 
hierarchical principle. Direct effect, then, is not defined in the rather broad terms of 
justiciability, but is primarily related to substitutionary effects. Therefore a definition 
in terms of invocability fits well. 

What, then, does this mean for the relationship between primacy and direct effect? 
Dougan argues that the two can almost be separated in the primacy model, as the 
former concerns a hierarchical rule with exclusionary effect, and the latter provides 
the possibility of substitutionary effects. 

An interesting point of view is expressed by Van Nuffel, who argues that although 
the case law of the Court of Justice on the obligation to set aside national law which 
is incompatible with European law mainly concerns directly effective provisions of 
European law, the obligation also applies to provisions which lack direct effect.148 
That, however, seems to be at odds with the statement of the Court in Arcaro, which 
held that non directly effective provisions of European law – in terms of invocability 
– cannot set aside provisions of national law: ‘… there is no method of procedure 
in Community law allowing the national court to eliminate national provisions 
contrary to a provision of a directive which has not been transposed where that 
provision may not be relied upon before the national court.’149

147 Dougan 2007. 
148 Van Nuffel 2000, p. 68; defining direct effect in terms of invocability, see p. 60-63. 
149 Case C-168/95 Arcaro [1996] ECR I-4705.
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This approach can also be compared with that of Lenaerts and Corthaut, who argue 
that non-directly effective provisions of European law remain applicable in the 
Member State, and are still higher in rank than national law, and when necessary 
lead to the non-application of incompatible provisions of national law.150 They 
argue that the real concern is consistency: ‘to the extent that a national measure is 
inconsistent with European law, it cannot be allowed to be applied’. De Witte also 
argues: ‘Whereas a norms of EC law have primacy over national law, only some 
norms have direct effect’.151

The key to this argument lies in the definitions. Lenaerts and Corthaut define primacy 
as a basic conflict rule that grants European law priority over national law: ‘when it 
comes to precedence, the only question is whether a conflict can be identified’. For 
direct effect, however, they use a rather narrow definition: ‘the very particular way 
of invoking a higher norm in order to enforce rights that were conferred upon the 
applicant by that norm and which would not otherwise have existed in the internal 
legal order’. When direct effect is defined so narrowly, it is explicable that primacy 
as a conflict rule also applies in cases in which non-directly effective provisions of 
European law are concerned. However, even then, ‘primacy has a special relevance 
in situations where EU law has direct effect, in other words can be invoked directly 
by private parties before courts and authorities’, as Rosas states.152

The trigger model
In the trigger model, primacy is ‘little more than a remedy to be administered by 
the domestic courts in the resolution of disputes involving Community law’.153 This 
means that the practical remedy afforded by primacy – that is to say the resolution of 
a conflict of norms by the setting aside of domestic law – can only be invoked when 
European law has been rendered cognizable for national courts and administrative 
authorities. That requires the ‘trigger’ of meeting the threshold criteria of direct effect. 
This automatically excludes the possibility that not directly effective provisions of 
European law can have priority over domestic law, since state organs are not able to 
apply them.

In the trigger model, primacy is defined as a conflict rule rather than as a hierarchical 
principle. Direct effect ‘enjoys a monopoly over rendering Community norms 
justiciable before the national courts’.154 As primacy is defined as a conflict rule 
in this thesis, and direct effect is defined in terms of justiciability, the relationship 
between the two instruments fits perfectly well in the trigger model. Since direct 
effect is defined in terms of justiciability, provisions that lack direct effect are not of a 
nature which allows application by national courts or administrative authorities. 

150 Lenaerts & Corthaut 2006, p. 290-291
151 De Witte 2010, p. 12.
152 Rosas 2008, p. 16.
153 Dougan 2007, p. 934.
154 Dougan 2007, p. 935.
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Non-directly effective provisions of European law cannot have priority over national 
law since they cannot be applied by courts in situations of conflict. This theoretical 
outcome, however, only relates to very rare situations, because most provisions 
qualify as sufficiently operational to be applied by a court as a standard for review. 
Moreover, if the European provisions concerned are not directly effective, the rules 
of national law may still be interpreted in the light of European law. That is to say, 
the instrument of consistent interpretation always applies, regardless of whether the 
provisions of EU law are directly effective.155

Dougan’s view on these both models in relation to the case law is clear. It is hard to 
describe the case law of the Court of Justice in an accurate model, ‘while preserving 
its own conceptual rigour as a matter of legal doctrine’,156 since the Court is not 
always clear and consistent in its vision for the relationship between direct effect and 
supremacy. Although no model perfectly fits to all case law of the Court of Justice, 
he prefers the trigger model due to the doubtfulness of the two main assumptions 
on which the primacy model is based. Firstly, that exclusionary and substitutionary 
effects are two distinct phenomena, and secondly that the threshold criteria of direct 
effect are not relevant in situations which concern the exclusion of national law.157 

Direct effect and consistent interpretation
It is important to notice that consistent interpretation is a principle that can also be applied 
to provisions that do have direct effect, although the Court of Justice has considered it 
in particular very important when a provision lacks direct effect.158 The Court never 
explicitly stated whether some form of hierarchy exists between direct effect of consistent 
interpretation for cases in which both are possible. Therefore, it is for national courts to 
decide which principle is applied when a provision has direct effect and national law exists 
that can be interpreted in accordance with European law. In the words of Jans, De Lange, 
Prechal and Widdershoven, ‘there is a lot to be said for national courts first attempting 
to resolve disputes by means of interpretation. As a judicial instrument it is less invasive, 
more finely-tuned, and more consistent with the idea of subsidiarity.’159 Such a preference 
exists, for example, at the Dutch Council of State, which has consistently indicated a 
preference for consistent interpretation.160 

The case law of the Court of Justice also seems to indicate a cautious preference for consistent 
interpretation, as the Court often observes that the national court should interpret national 

155 Kapteyn 2008, p. 529.
156 Dougan 2007, p. 963.
157 Dougan 2007, p. 937.
158 Case C-212/04 Adeneler and Others [2006] ECR I-6057, para. 113.
159 Jans, De Lange, Prechal & Widdershoven 2007, p. 106.
160 Dutch Raad van State 31st March 2000 Buitengebied Texel, AB 2000, 300, more recently confirmed in 

Dutch Raad van State 28th February 2007 Fortis, AB 2007, 183; M en R 2007, nr. 45; see also Dutch Raad 
van State 28th June 2004, M en R 2004/10, nr. 104. Cf. more recently Dutch Raad van State 28th April 2010, 
LJN: BM2601 and Dutch Raad van State 7th July 2010, LJN: BN0501.
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law in light of European law, and to the extent that such an interpretation is not possible 
should not apply the national provisions concerned.161 The idea that national courts and 
administrative authorities would do well to first examine whether consistent interpretation 
of national law is possible, before looking at direct effect is strengthened by Pfeiffer, in 
which the Court of Justice refers to the application of national methods of interpretation. 
Nevertheless, other case law, Adeneler for instance, seems to indicate that the Court of 
Justice only turns to consistent interpretation after having observed that the provisions 
concerned lack direct effect.162 An outright preference is thus not entirely clear.

Therefore, a preference for consistent interpretation seems to be evident, but this priority 
should not be regarded as absolute. For instance, although most case law seems to indicate 
a preference for consistent interpretation, in Faccini Dori the Court of Justice only referred 
to consistent interpretation after having established that the directive lacked horizontal 
effect.163 Moreover, although scholarship also observes this tendency,164 it is clear that 
the choice of the Court depends to a certain extent on the wording of the preliminary 
questions, or the sequence in which these questions are dealt with by the Court. Hence, 
a clear and unambiguous hierarchy between direct effect and consistent interpretation 
seems not to exist in the case law of the Court of Justice.

Primacy and consistent interpretation
Discussion exists in academic literature as to whether primacy is also related to the 
principle of consistent interpretation. In other words, is the obligation to interpret national 
law in light of European law also based on the fact that the latter has primacy? As the 
matter has never explicitly been dealt with by the Court, it seems that a definitive answer 
to this question does not exist. Different opinions are available in the doctrine. Some 
scholars argue that the obligation to interpret national law in light of European law already 
presumes the primacy of European law over national law, since the ‘original interpretation’ 
of national law is in fact set aside for a European law interpretation.165 Wissink, for instance, 
derives from Arcaro that the primacy of European law not only applies to non-directly 
effective provisions of European law, and that the consequence is not the non-application 
of national law, but the duty to interpret national law in conformity with European law 
as far as possible.166 Primacy would, however, then be defined in broader sense than in 
this thesis, since it would refer to the obligation of national courts and administrative 
authorities to set aside provisions national law. 

161 See, for example, Case 157/86 Mary Murphy [1988] ECR 673, Case C-208/05 ITC [2007] ECR I-181.
162 Case C-212/04 Adeneler and Others [2006] ECR I-6057.
163 Case C-91/92 Faccini Dori [1994] ECR I-3325.
164 See, for instance, Kapteyn 2008, p. 530; Jans, De Lange, Prechal & Widdershoven 2007, p. 106 et seq.
165 See on this argumentation extensively Wissink 2001, p. 129 et seq, with further references.
166 Wissink 2001, p. 16.
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The ‘three step model’ of Prechal
With regard to the relationship between primacy, direct effect and consistent interpretation 
attention should also be paid to the ‘three step model’ as developed by Prechal.167 This 
model discusses the role of the three principles in the application of European law by 
national courts. 

The first step is that national courts are primarily obliged to apply European law. This 
obligation is inherent in the principle of direct effect, being defined as ‘the obligation of 
national courts and administrative authorities to apply the relevant provision of European 
law as a standard for legality or other forms of compatibility review or as a norm which 
governs the case’. In other words, if a norm is justiciable, it is suitable for application by 
courts. This application of EU law implies that administrative authorities assess whether 
a conflict exists between the European norm and provisions of national law. Hence, the 
provision of European law functions as a standard of review for national law. 

If a conflict exists, two options are available as a second step. The first option is that the 
conflict is solved by consistent interpretation of the national law provisions. That is the 
‘obligation to interpret’, which is based on the principle of sincere cooperation (art. 4(3) 
TEU; art. 10 EC (old)) and even regarded as ‘inherent in the system of the Treaty’. The 
second option to solve the conflict, particularly when consistent interpretation cannot 
resolve the apparent incompatibility, is the non-application of the conflicting provisions 
of national law. This ‘obligation to disapply’ is primarily based on the principle of primacy 
and firmly established in cases such as Simmenthal.168 The non-application does not, 
however, entail that the provision concerned is rendered invalid or null and void – in 
the sense of the German term ‘Geltungsvorrang’, since it may be lawfully applied in other 
cases. Its application is only excluded in the case concerned. 

When non-application of a provision of national law is required, one has to bear in mind 
that the principle of primacy is a negative rule of instruction; it only implies that certain 
rules of national law cannot be applied in a specific case. In some cases, the sole setting 
aside of national law may be enough to solve the conflict. For example, when European 
law is relied upon by means of an exception of illegality in administrative proceedings, 
when national criminal law provisions which define a criminal offence are inapplicable, or 
the non-application may imply that a ‘default provision’ becomes applicable. In such cases, 
the sole non-application of national law suffices to solve the case. This way of precluding 
the application of national provisions which are incompatible with European law is the 
so-called ‘exclusionary effect’. 

In some cases, however, the third step is required as the non-application of provisions 
of national law does not bring the case to a satisfactory conclusion. In such cases several 

167 Prechal 2007. 
168 The development of the ‘obligation to disapply’ of national administrative authorities will be discussed 

more extensively below in section 3.4.
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options are available. Firstly, provisions of European law may be applied instead of the 
national provisions by way of substitution. That may, for instance, be necessary if a claim is 
directly based on European law, or a legal gap is caused by the setting aside of national law. 
Alternatively, the remaining national law – which could still be applied despite the fact 
that other incompatible provisions have been set aside – may be interpreted in the light of 
European law. If no options are available, state liability may be the final option. 

2.3  The relationship between the European Union and its Member States

The relationship between the European Union and its Member States is governed by 
two main principles: the principle of sincere co-operation and the principle of national 
institutional and procedural autonomy. The former, codified in both the TEU and in the 
old EC Treaty, provides inter alia that Member States have to ensure fulfilment of EU law 
obligations. The principle of national institutional and procedural autonomy, however, 
provides a certain margin of appreciation with regard to the way in which these obligations 
are fulfilled, as European law is generally not concerned with the question which authority 
is responsible within the Member State, and which procedural rules apply. Hence, both a 
very strong obligation and a certain amount of discretion are combined within the relation 
between the European Union and its Member States.

2.3.1  The principle of sincere co-operation 

A lot can be said – and has indeed already been said –169 in general about the principle 
of sincere co-operation, which is one of the most important underlying principles of the 
system of European law.170 The scope of this section, however, is restricted to the topic 
of this thesis, and aims to provide a basis for the discussion in the subsequent chapters, 
in which the principle of sincere co-operation and its function and scope return several 
times.

The principle of sincere co-operation can be retraced in both the TEU and in the old EC 
Treaty. Article 4(3) TEU provides: 

‘Pursuant to the principle of sincere cooperation, the Union and the Member States 
shall, in full mutual respect, assist each other in carrying out tasks which flow from the 
Treaties. The Member States shall take any appropriate measure, general or particular, 
to ensure fulfilment of the obligations arising out of the Treaties or resulting from the 
acts of the institutions of the Union. The Member States shall facilitate the achievement 
of the Union's tasks and refrain from any measure which could jeopardise the attain-
ment of the Union's objectives.’ 

169 Cf., for instance, Due 1992, Temple Lang 1997, Temple Lang 2001, Temple Lang 2008, Widdershoven 
2005. See for a recent extensive overview also Kapteyn 2008, p. 147-156.

170 Cf. Temple Lang 2008, who calls it ‘the most important general principle’.
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That is comparable to the principle as it was provided for by Article 10 EC.171 Whole ranges 
of designations of Article 10 EC have passed in review: obligation of solidarity,172 duty or 
principle of (sincere,173 bona fide174 or genuine175) co-operation,176 the obligation of sincere 
co-operation and assistance,177 and the principle of co-operation in good faith.178 In the 
Treaty of Lisbon, this has been determined once and for all by the Community legislature, 
which has ultimately opted for the ‘principle of sincere co-operation’.179 

The principle of sincere co-operation includes both positive and negative obligations. The 
positive obligation is a duty to act and can be subdivided in three component parts: (i) the 
obligation to take all appropriate measures necessary to ensure the effective application of 
European law, (ii) the obligation to ensure the protection of rights stemming from primary 
and secondary European law, and (iii) the obligation to act (themselves) to achieve the 
objectives of the Treaty, particularly where the competent European Institution has failed 
to act.180 The first and last obligations apply to all organs of the State, i.e. the legislative, 
the executive and the judicial branches. Moreover, it covers all levels of government, i.e. 
central, regional or local.181 The obligation to ensure the protection of rights is primarily 
directed at national courts.182 

The negative obligation, on the other hand, is a duty not to interfere with the working 
of European law, even when the national measure is not formally or directly contrary to 
European law. This obligation can also be divided in different dimensions: (i) the obligation 
to abstain from measures which could impede the effectiveness of European law, (ii) 
the obligation to abstain from measures which could hinder the internal functioning of 
European Institutions, and (iii) the obligation to abstain from any measures which could 
hinder the development of the Community integration process.183

Although not entirely clear from its wording, the obligation of Article 10 EC (old) applied 
to both the Union and the Member States, as was decided by the Court of Justice on several 

171 ‘Member States shall take all appropriate measures, whether general or particular, to ensure fulfilment 
of the obligations arising out of the Treaty or resulting from action taken by the institutions of the 
Community. They shall facilitate the achievement of the Community's tasks. They shall abstain from any 
measure which could jeopardise the attainment of the objectives of this Treaty.’

172 For example, Joined Cases 6/69 and 11/69 Commission v. France [1969] ECR 523.
173 Case 230/81 Luxembourg v. Parliament [1983] ECR 255.
174 Joined Cases 358/85 and 51/86 France v. Commission [1988] ECR 4821.
175 For example, Case C-404/97 Commission v. Portugal [2000] ECR I-4897; Case 14/88 Italy v. Commission 

[1989] ECR 3677.
176 Case C-72/95, Kraaijeveld [1996] ECR I-5403.
177 Case C-374/89 Commission v. Belgium [1991] ECR I-367.
178 Case C-165/91 Van Munster [1994] ECR I-4661.
179 See recently, for instance, on the principle Neframi 2010.
180 Gormley 2008, p. 311; Kapteyn 2008, p. 148 et seq; cf. also Temple Lang 2008, p. 84.
181 Cf. more extensively for instance Van Nuffel 2001 and Hessel 1999.
182 Kapteyn 2008, p. 150. 
183 Introduced by Durand 1992, p. 35-39. See also, for instance, Kapteyn 2008, p. 151.
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occasions.184 Hence, as Due and Durand observe, an underlying principle of mutual co-
operation exists.185 This reciprocity has been codified in the Treaty of Lisbon, as article 4(3) 
TEU explicitly mentions its applicability ‘in full mutual respect’. Moreover, the principle 
of sincere co-operation also applies within the Union as well as the Member States. That 
means that the principle applies in several relationships. Within the Union, the principle 
of sincere co-operation applies between the institutions among each other.186 Within the 
Member States the principle is addressed to all state organs, irrespective whether these have 
legislative, judicial or administrative functions.187 Moreover, the principle also applies to 
Member States among each other, and more particularly to the administrative authorities 
within these Member States.188

The principle of sincere co-operation has developed to sort of a ‘magic box’189 of which 
all sorts of obligations can be pulled out. Initially, Article 10 EC (old) was regarded as 
a provision that could only impose a duty upon Member States in combination with 
another treaty provision, whereas ‘there cannot be a legal duty to cooperate except for 
some identifiable purpose’.190 In line with this, the Court of Justice had concluded in its 
case law that Article 10 EC (old) was not meant to be a provision that imposed obligations 
on the Member States independently.191 Gradually, however, the principle of sincere co-
operation became increasingly more important than the provision of European law to 
which it was linked.192 In Greek Mais, for example, the Court of Justice derived from the 
principle of sincere co-operation that Member States 

‘must ensure in particular that infringements of Community law are penalized under 
conditions, both procedural and substantive, which are analogous to those applicable 
to infringements of national law of a similar nature and importance and which, in any 
event, make the penalty effective, proportionate and dissuasive.’193 

Although the necessity to establish a link from the principle of sincere co-operation to a 
written provision of European law has decreased over the years, it seems, however, that 
the principle of sincere co-operation is not a totally independent source of obligations. 
In this regard, it is important to note the recent opinion of Gormley, who stated: ‘Article 

184 See for example Case C-217/88 Commission v. Germany [1990] ECR I-2879; Case 230/81 Luxembourg 
v. Parliament [1983] ECR 255; Joined Cases C-36/97 and C-37/97 Kellinghusen and Ketelsen [1998] 
ECR I-6337, para. 31.

185 Durand 1992. 
186 See, for example, Case C-65/93 Parliament v. Council [1995] ECR I-643, para. 23. See extensively 

Kahl2007, p. 468.
187 See Kahl 2007, p. 434 for extensive references in case law.
188 See, for instance, in the field of social security Case C-251/89 Athanasopoulos [1991] ECR I-2797 or Case 

C-178/97 Banks and Others [2000] ECR I-2005. See for further references extensively Jans, De Lange, 
Prechal & Widdershoven 2007, p. 260 et seq; Kahl 2007, p. 467 et seq.

189 Prechal 1992, p. 375. 
190 Temple Lang 2001, p. 87.
191 Case 78/70 Deutsche Grammophon [1971] ECR 487.
192 Söllner 1985, p. 49-126.
193 Case 68/88 Commission v. Greece [1989] ECR 2965.
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10 EC [old] has formed perhaps the single most dynamic provision in the Treaty in the 
hands of the Court. Not so much because of any stand-alone function: it has none.’194 
The principle of sincere co-operation is now often perceived as a principle of European 
law. Therefore, nowadays one can say that the principle of sincere co-operation can create 
obligations when it is linked to a rule of European law or a principle objective of European 
Union policy which is to be facilitated. The Court of Justice has never gone so far as to 
base an obligation solely on Article 4(3) TEU. Although this sometimes seems to be the 
case, for example, when the Court of Justice declared that the Belgian impediment of the 
Commission in the accomplishment of its task by a Member State is a violation of Article 
5 EEC (old) (currently Article 4(3) TEU),195 such an obligation can always be linked to 
a provision or general principle of European law. In the Belgian case, the principle of 
sincere co-operation is apparently linked to Article 155 EEC (old) which codified the task 
of the Commission to ensure compliance with the provisions of the Treaty and secondary 
European law. The suggestion of Advocate-General Sharpston to condemn Italy for 
breach of Article 10 EC (currently Article 4(3) TEU) only is particularly noteworthy in 
this regard.196 However the Court of Justice did not adopt this view, but instead formally 
based its findings on the fact that the letter of formal notice did not make reference to the 
complaint alleging infringement of the principle of sincere co-operation. Although this 
letter is meant to delimit the subject-matter of the dispute and to indicate to the Member 
State, which is invited to submit its observations, the factors enabling it to prepare its 
defence, the action based on the alleged infringement of Article 10 EC (old) (currently 
Article 4(3) TEU) is inadmissible.197

2.3.2 National institutional and procedural autonomy: principles allowing large 
discretion for the Member States ..

European law maintains the traditional rule of international law that the Member States 
must be regarded as entities with regard to the fulfilment of obligations deriving from 
European law, as they are party to the treaties establishing the European Union. As such, 
the Member State must ensure that the result sought by the relevant provisions of the 
Treaty or of secondary law is attained in the national legal order.198 This also applies to 
federal states.199 Hence, the sovereignty of the Member States remains intact, in spite of 
drastic case law such as that envisaged in Costa ENEL.200 A classic example can be found 
in the case law on the liability with regard to infringements of European law, which proves 
the traditional international law approach of the Court of Justice. When the obligations 

194 Gormley 2008, p. 309.
195 Case C-374/89 Commission v. Belgium [1991] ECR I-367, paras. 15-16.
196 Opinion of AG Sharpston in Case C-371/04 Commission v. Italy [2006] ECR I-10257. 
197 Case C-371/04 Commission v. Italy [2006] ECR I-10257, para. 9 et seq.
198 This is stable case law of the Court. See for instance Case 77/69 Commission v. Belgium [1970] ECR 237 

or Case 17/85 Commission v. Italy [1986] ECR 1199. See also extensively the Opinion of Advoate-General 
Geelhoed in Case C-129/00 Commission v. Italy [2003] ECR I-14637, in particular para. 55.

199 See, for instance, Case C-383/00 Commission v. Germany [2002] ECR I-4219, para. 18.
200 Mehdi 2007, p. 687-688.
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are not fulfilled, the state as such is liable, and not its individual organs, as the Court of 
Justice clearly observed in its ruling in Brasserie du Pêcheur:

‘… in international law a State whose liability for breach of an international commitment 
is in issue will be viewed as a single entity, irrespective of whether the breach which gave 
rise to the damage is attributable to the legislature, the judiciary or the  executive. This 
must apply a fortiori in the Community legal order since all State authorities, including 
the legislature, are bound in performing their tasks to comply with the rules laid down 
by Community law directly governing the situation of individuals.’201 

The same idea clearly underlies the case law on the infringement procedure of Article 
258 TFEU (Article 226 EC (old)). The obligations on the Member States devolve upon 
the States as such and ‘the liability of a Member State under Article 226 arises whatever 
the agency of the State whose action or inaction is the cause of the failure to fulfil its 
obligations, even in the case of a constitutionally independent institution’.202 

Hence, the Court of Justice regards the Member States as entities, as is for instance shown 
by the case law on infringement procedures and the liability of the Member States. The 
Member States are responsible for bringing European law into practice in their national 
legal order. The reasons for this are multiple and of a political, legal and practical nature.203 
Apart from the fact that a concentration of power at the level of the Member States 
may be preferred for political reasons, it is clear that the European institutions do not 
dispose of the means to apply and enforce all adopted measures themselves. Therefore, the 
application of European law is generally done by the authorities of the Member States; the 
decentralised application of European law. As the latter also dispose of adequate means 
to use these powers since an institutional and procedural structure already exists in each 
Member State, this is generally seen as the most realistic approach for practical reasons 
too.204 Hence, qualifying the Member State as the most important entity in the application 
of European law leads to a practical use of the pre-existing structures.205 Moreover, it 
guarantees that, ‘decisions are taken as closely as possible to the citizen in accordance 
with the principle of subsidiarity’.206 The instrument of the directive is a clear model of 
this co-operation between the European Union and its Member States in this regard, as is 
only imposes an obligation with regard to the results, but leaves the precise means to the 
Member States which transpose the directive into their domestic law.

201 Joined Cases C-46/93 and C-48/93 Brasserie du Pêcheur [1996] ECR I-1029, para. 34. Cf. also Case 
C-224/01 Köbler [2003] ECR I-10239.

202 Case 77/69 Commission v. Belgium [1970] ECR 237, para. 15. See also other case law, such as Case 93/71 
Leonesio [1972] ECR 287, paras. 22-23; Case 8/88 Germany v. Commission [1990] ECR I-2321; Case 
C-417/99 Commission v. Spain [2001] ECR I-6015.

203 Malo 2008, p. 270.
204 Malo 2008, p. 278; Mehdi 2007, p. 693.
205 Le Barbier-Le Bris 2007, p. 422.
206 Preamble of the TEU.
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This choice for a decentralised application of European law does not mean that the 
contents of the institutional and procedural infrastructure of the Member States are 
determined at a European level. On the contrary, in principle, this is a matter of national 
law. European law is in principle not concerned with the question of which authorities 
take the required measures to fulfil the Member State’s obligation under European law 
or which procedures of domestic law apply.207 In the absence of specific European law 
provisions, the Member States are allowed to apply and execute European law using the 
means which they are used to according to their own domestic legal system. Accordingly a 
number of different issues are in principle determined by national law, unless the European 
legislature provides otherwise. This includes not only the distribution of powers among 
different national administrative authorities, but also court procedural rules, such as time 
limits and the competence of different courts. This is often referred to as the principle of 
national institutional and procedural autonomy: European law respects the institutional 
and procedural structure of the Member States as a matter of principle.208 In the literature, 
this autonomy is even recognised as a fundamental right of each Member State, indicating 
the respect for the constitutional autonomy of each Member State, and proving that the 
European Union is not a federal state in which such aspects are harmonised.209 Hence, it 
can be said that the institutional and procedural autonomy of the Member States expresses 
the preserved sovereignty.210 

Some authors regard the institutional and procedural component of this principle as so 
much interlinked, that it should be seen as one, indivisible principle.211 Although it is clear 
that the borderline between institutional and procedural autonomy is often blurred, a 
distinction can be established to a certain extent. In a way, national procedural autonomy is 
a consequence of national institutional autonomy; if obligations are imposed by the EU on 
national authorities, it is logical that these national authorities perform their tasks under 
the applicable national procedural rules. In other words, it would be counterproductive 
to provide national authorities with a new set of procedural rules for use in situations 
that only concern European law.212 That is to say, it would not be efficient if the European 
legislature would prescribe detailed procedural rules for the national legal order, as that 
would, for instance, mean that different time limits and different rules on the competence 
of courts would apply, dependent on whether European law is involved – a question which 
cannot always be answered a priori. The principles of national institutional autonomy and 
national procedural autonomy are discussed separately in the next two sections, after 
which the coherence between the two principles is discussed in an interim conclusion. 

207 Prechal 1995, p. 69; Rideau 1997, p. 896. 
208 The concept of institutional and procedural autonomy can also be found in the field of state aid, with 

regard to the question whether tax measures adopted by an autonomous regional or local authority 
can be said to have a selective nature as prohibited by Art. 107 TFEU (Art. 87 (1) EC (old)). Cf. for 
instance Joined Cases C-428/06 to C-434/06 Unión General de Trabajadores de La Rioja and Others [2008] 
ECR I-6747. This, however, is another concept than the principle discussed in this thesis.

209 Cf. Mouton 2004. 
210 Mehdi 2007, p. 687.
211 Cf. Le Barbier-Le Bris 2007, p. 420.
212 Malo 2008, p. 280.
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National institutional autonomy
As stated above, the effect of European law in the domestic legal orders mainly takes place 
by the organs of the Member States. Their administrative authorities enforce regulations, 
whilst national courts guarantee the application of directives. The national administrative 
authorities, therefore, have two simultaneous roles, as their obligations now not only derive 
from national law, but also from European law. This is noteworthy when one compares 
this with the theory of so-called role splitting or ‘dédoublement fonctionnel’ of national 
administrative authorities.213 However, the EU as an international organisation generally 
does not directly influence the institutional structure of the Member States, which as a 
rule remains intact. The Member States have to decide themselves which administrative 
authority is empowered to exercise the powers provided by regulations, and thus fulfil the 
obligations of European law. That follows from the ‘imperfection of Community law,’214 as 
European law generally does not state which national authority is competent. As a rule, 
regulations, directives and decisions only provide for powers, but refer to ‘the competent 
national authorities’ as actors. It is up to the Member States to subsequently distribute 
these powers among their authorities.

Exceptions, however, do exist. Jans, De Lange, Prechal and Widdershoven mention Regulation 
No. 574/72 as an example. This regulation fixed the procedure for implementing Regulation 
(EEC) No 1408/71 on the application of social security schemes to employed persons and 
their families moving within the Community, until it was repealed and no longer valid as of 
1st May 2010.215 In this regulation, lists of competent authorities were incorporated. Although 
this regulation is thus mentioned as an example, in my view the included list does not purport 
to lead to the direct conferral of new powers upon these national administrative authorities, 
but rather to provide a list of the existing administrative authorities in the Member States, 
which were already empowered under national social security law.

The Court of Justice established this principle of national institutional autonomy for the 
first time in International Fruit Company: 

‘Although under article 5 of the Treaty [currently article 4(3) TEU, MV] the Member 
States are obliged to take all appropriate measures, whether general or particular, to 
ensure the fulfilment of the obligations of arising out of the Treaty, it is for them to 
determine which institutions within the national system shall be empowered to adopt 
the said measures. […]
When provisions of the Treaty or of regulations confer power or impose obligations 
upon the states for the purposes of the implementation of Community law the  question 

213 Le Barbier-Le Bris 2007, p. 427; cf. also section 1.3.2.
214 Mehdi p. 685.
215 Jans,De Lange, Prechal & Widdershoven 2007, p. 24; Regulation 574/72 of the Council of 21 March 1972 

fixing the procedure for implementing Regulation 1408/71 of the Council on the application of social 
security schemes to employed persons and their families moving within the Community OJ 1972 L74/1; 
see the last consolidated version at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:
1972R0574:20090302:EN:PDF).
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of how the exercise of such powers and the fulfilment of such obligations may be en-
trusted by Member States to specific national bodies is solely a matter of the constitu-
tional system of each State’.216 

After the International Fruit Company decision, the Court of Justice has reaffirmed and 
refined the principle. In Bozzeti, for instance, the Court – building on Salgoil –217 affirmed 
that as a rule, the distribution of powers among different national courts is a concern 
of the Member State, as long as the individual rights deriving from European law are 
effectively protected.218 Hence, the European Union respects the state structure of its 
Member States, which may be organised federally, regionally or unitarily.219 The Court 
of Justice made that explicitly clear in for instance Germany v. Commission. In this case, 
Germany sought annulment of a Commission decision, inasmuch as it excluded from 
Community financing certain amounts that Germany had paid by way of premiums 
provided for by the European rules, to producers of lamb and for the maintenance of the 
suckler cow-herd. The Commission’s refusal, by way of the contested decision, to allow 
Community financing of the premiums in question, is based on irregularities alleged 
against the German authorities. The relevant inspection procedures in Germany are not 
uniformly established throughout the whole of the territory by Federal decisions, but 
instead fall under the responsibility of each region or Land. The Commission alleged that 
the Federal authorities had not provided detailed instructions to the Länder on the type 
and frequency of the checks required to ensure the observance of the conditions laid down 
by the European rules for the grant of the premiums in question. It accused the Länder 
of not laying down and implementing appropriate inspection procedures. The Court of 
Justice ruled:

‘It is for all the authorities of the Member States, whether it be the central authorities 
of the State or the authorities of a federated State, or other territorial authorities, to 
ensure observance of the rules of Community law within the sphere of their compe-
tence. However, it is not for the Commission to rule on the division of competences by 
the institutional rules proper to each Member State, or on the obligations which, in a 
State having a federal structure, may be imposed on the federal authorities and on the 
authorities of the federated States respectively. It may only verify whether the supervi-
sory and inspection procedures established according to the arrangements within the 
national legal system are in their entirety sufficiently effective to enable the Community 
requirements to be correctly applied.’220

216 Joined Cases 51/71 to 54/71 International Fruit Company II [1971] ECR 1107, para. 4; cf. also for  example 
Case 96/81 Commission v. The Netherlands [1982] ECR 1791.

217 Case 13/68 Salgoil [1968] ECR 453.
218 Case 179/84 Bozzeti [1985] ECR 2301, para. 17. Cf. recently Case C-389/08 Base, Judgment of 6 Oktober 

2010, n.y.r. in the ECR, para 26.
219 Cf. Denizeau 2004 p. 268; Rideau 1994 p. 158. 
220 Case 8/88 Germany v. Commission [1990] ECR I-2321.
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The Treaty of Lisbon incorporated the respect for constitutional structures in Article 
4(2) TEU, which provides: ‘The Union shall respect the equality of Member States before 
the Treaties as well as their national identities, inherent in their fundamental structures, 
political and constitutional, inclusive of regional and local self-government.’ Le Barbier 
– Le Bris argues that this clarifies that the European Union confers ‘its letters of claim/
nobility to the principle of institutional and procedural autonomy, providing it a place 
next to the principle of sincere cooperation’.221 Nevertheless, only time will tell what the 
exact scope and importance of this new provision will be.222

Although it is clear that the principle of national institutional autonomy primarily provides 
a safeguard for the institutional structure of the Member States, this autonomy is not 
unlimited. The autonomy may pose a threat to the requirement of a uniform application 
of European law, as autonomy has the risk to lead to diversity.223 Therefore, the Court of 
Justice has consequently ruled that national institutional autonomy should be reconciled 
with the need for uniform application. For instance, in Deutsche Milchkontor, with regard 
to the implementation of agricultural regulations in the Member States, the Court held:

‘In so far as Community law, including its general principles, does not include common 
rules to this effect, the national authorities when implementing Community regula-
tions act in accordance with the procedural and substantive rules of their own national 
law. However, as the Court stated in its judgment of 6 June 1972 in case 94/71, this rule 
must be reconciled with the need to apply Community law uniformly so as to avoid 
unequal treatment of producers and traders’.224

Moreover, several French authors have argued that the principle of sincere co-operation 
counterbalances the principle of national institutional autonomy in this regard.225 In 
other words, broad general obligations derive from this principle for the Member States 
to do their best with regard to the application and enforcement of European law. It goes 
without saying that these obligations cannot be avoided by invoking national institutional 
autonomy. 

Finally, the national institutional structure cannot be used as an excuse for misapplication 
of European law. The Court has clearly ruled that the principle that the Member State 
must be regarded as an entity also underlies the Court's established case law that Member 
States are not allowed to justify failures by relying upon national provisions, including for 

221 Le Barbier-Le Bris 2007, p. 422: ‘confère également au principe d’autonomie institutionnelle et procédurale 
ses lettres de noblesse, lui faisant une place, qouique moins explicitement, aux côtés du principe de 
cooperation loyale’.

222 See Malo 2008, p. 289 several remarks in this regard.
223 See extensively Le Barbier-Le Bris 2007, p. 432 et seq.
224 Joined Cases 205/82 to 215/82 Deutsche Milchkontor [1983] ECR 2633, para. 17.
225 Mehdi 2007, p. 705; Le Barbier-Le Bris 2007, p. 429  Malo 2008, p. 294.
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instance rules on the division of powers, the different competences of the organs.226 The 
obligations for the Member State as an entity always apply, regardless the institutional 
freedom. See for instance Commission v. The Netherlands, regarding the obligation to 
transpose directives:

‘It is true that each Member State is free to delegate powers to its domestic authorities 
as it considers fit and to implement the directive by means of measures adopted by 
regional or local authorities. That does not, however, release it from the obligation to 
give effect to the provisions of the directive by means of national provisions of a  binding 
nature’.227

National procedural autonomy
The principle of national procedural autonomy has been established in a comparable 
manner as the principle of national institutional autonomy. In Fleischkontor, the Court 
of Justice established for the first time that ‘where national authorities are responsible 
for implementing a Community regulation, it must be recognized that in principle this 
implementation takes place with due respect for the forms and procedures of national law’.228 
Hence, in the absence of European procedural rules on the application and enforcement 
of European law, the application of European law by national administrative authorities 
must take place according to their own national procedural law. National procedural law 
should be defined rather broadly in this regard. It concerns not only judicial protection 
(e.g. determining which court has jurisdiction, which remedies are available, and which 
time limits and rules of evidence apply etc.), but also the procedural rules with regard 
to the application by administrative authorities (e.g. which decision-making procedure 
applies, if the decision should be published (and if so, how), and who can object against 
the decision, etc). 

The principle of national procedural autonomy implies that it is for the Member States to 
determine which procedures apply and how they are organised, provided that European 
law does not provide rules in this regard. This principle has been reaffirmed in the case law 
of the Court of Justice ever since Fleischkontor.229 The only restriction to this autonomy is 
that in each case, the application of national procedural law in the absence of European 
procedural rules has to meet two conditions, namely the principle of non-discrimination 
or equivalence (i.e. rules that are applied on actions in which European law is involved, 
cannot be less favourable than those relating to similar actions not involving a European 

226 Case C-166/97 Commission v. France [1999] ECR I-1719, para. 13; Case C-274/98 Commission v. Spain 
[2000] ECR I-2823, para. 19; and Case C-212/99 Commission v. Italy [2001] ECR I-4923, para. 34. See also 
Case C-62/00 Marks & Spencer [2002] ECR I-6325, para. 24.

227 Case 97/81 Commission v. The Netherlands [1982] ECR 1819. Cf. also for instance Case C-419/01 
Commission v. Spain [2003] ECR I-4947. See extensively in this regard Le Barbier-Le Bris 2007, p. 430  
et seq.

228 Case 39/70 Norddeutsches Vieh- und Fleischkontor [1971] ECR 49.
229 Cf. for instance Case 33/76 Rewe [1976] ECR 1989 and Case 45/76 Comet [1976] ECR 2043; Joined Cases 

146/81, 192/81 and 193/81 BayWa [1982] ECR 1503; Joined Cases C-6/90 and C-9/90 Francovich [1991] 
ECR I-5357.
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law component) and the principle of effectiveness (i.e. national procedural rules may not 
render the exercise of rights conferred by European law virtually impossible or excessively 
difficult). 

The principle of equivalence was introduced in Rewe, in which the Court of Justice ruled 
that the procedural conditions applying to actions based on European law ‘cannot be les 
favourable than those relating to similar actions of a domestic nature’.230 This was qualified 
as the principle of equivalence in Palmisani.231 It has been reaffirmed in case law ever 
since on several topics regarding the effects of European law in the national legal order. 
When a national court, for example, is obliged by virtue of domestic law to raise of their 
own motion points of law based on binding domestic rules which have not been raised by 
the parties, such an obligation also exists where binding European rules are concerned.232 
Moreover, the principle has, in combination with the principle of sincere co-operation 
and the principle of effectiveness, also led to the mantra ‘competence equals obligation’; 
when national courts are competent (but not obliged) under national law to raise of their 
own motion points which have not been raised by the parties, they are obliged to do so 
with regard to comparable rules of European law.233 In this regard Kühne & Heitz is also of 
importance, where the Court of Justice established that when a final administrative decision 
is incompatible with European law, the administrative authority which is competent (but 
not obliged) under national law to reopen a final administrative decision, is obliged to do 
so when certain circumstances are met.234 

Secondly, the Court of Justice has ruled that provisions of national procedural law are 
not allowed to render the exercise of rights, stemming from European law impossible 
or excessively difficult in practise,235 qualifying this as the effectiveness principle in 
Palmisani. The principle of effectiveness is a fundamental requirement and, as such, takes 
precedence over the principle of equivalence.236 It may well be that this principle imposes 
higher standards than apply under national law. For example, as the Court of Justice held 
in San Giorgio that the fact that certain restrictive rules of evidence, which rendered the 
repayment of charges levied contrary to European law virtually impossible, also applied to 
national law claims, did not constitute a justification.237

In several cases, the application of the principle of effectiveness leads to the conclusion 
that the application of European law is hindered or even not possible, for example because 

230 Case 33/76 Rewe [1976] ECR 1989.
231 Case C-261/95 Palmisani [1997] ECR I-4025.
232 Joined Cases C-430/93 and C-431/93 Van Schijndel en Van Veen [1995] ECR I-4705, para. 13.
233 Joined Cases C-430/93 and C-431/93 Van Schijndel en Van Veen [1995] ECR I-4705, para. 14.
234 Case C-453/00 Kühne & Heitz [2004] ECR I-837, see more extensively on this case law Section 3.4.2. Cf. 

also Joined Cases C-397/01 to 403/01 Pfeiffer [2004] ECR I-8835; Joined Cases C-430/93 and C-431/93 
Van Schijndel en Van Veen [1995] ECR I-4705; Joined Cases C-222/05 to C-225/05 Van der Weerd and 
Others [2007] ECR I-4233.

235 Cf. again Case 33/76 Rewe [1976] ECR 1989.
236 Jans, De Lange, Prechal & Widdershoven 2007, p. 43.
237 Case 199/82 San Giorgio [1983] ECR 3595.
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national law does not provide for a remedy or provides for a remedy that is only available 
in a very limited number of cases due to the imposition of very strict conditions. The 
tension between European law requirements and domestic procedural and remedial rules 
is subsequently resolved by means of a balancing exercise between the interests served 
by the national procedural rules and the effectiveness of European law. In such cases, the 
Court of Justice has established the so-called ‘procedural rule of reason’238 in its case law:

‘[E]ach case which raises the question whether a national procedural provision renders 
application of Community law impossible or excessively difficult must be analysed by 
reference to the role of that provision in the procedure, its progress and its special fea-
tures, viewed as a whole, before the various national instances. In the light of that analy-
sis the basic principles of the domestic judicial system, such as protection of the rights 
of the defence, the principle of legal certainty and the proper conduct of procedure, 
must, where appropriate, be taken into consideration.’239

The introduction of the procedural rule of reason affords the Court of Justice the possibility 
to find a balance in each situation in which national law might hinder the effectiveness of 
European law in the national legal order. Looking at the principles underlying the national 
procedural legislation, the Court of Justice is able to consider in each specific case whether 
the possible impediment of the effectiveness of European law is justified. 

The procedural rule of reason may lead to the conclusion that national procedural law 
can be applied in cases in which European law is involved, although this may hamper 
the effective application of European law, as the scale is tipped in favour of the principles 
underlying the national procedural law, such as legal certainty, the rights of the defence 
and the proper conduct of proceedings. In other cases, however, national procedural law 
may provide for too many obstacles with regard to the principle of effectiveness. In such 
cases, European law prevails and thus set aside national procedural rules.240 

When the scale is tipped in favour of the national procedural rule, the Court of Justice 
generally accepts the impediment of the principle of effectiveness, because of the 
importance of the underlying principles. What should be noted, however, is that these 
principles very often not of a specific national nature, but concern general principles of 
law that also form the underlying bedrock of the legal systems of other Member States. 
Moreover, often the principles concerned also exist in the legal system of the European 
itself, such as the rights of defence in Van Schijndel,241 or the principle of legal certainty 
in Kühne & Heitz.242 Generally, the Court of Justice only briefly mentions the principles 
underlying the particular rule of national procedural law, without elaborating upon the 

238 This term was introduced for the first time in Prechal 1998.
239 For example, Joined Cases C-430/93 and C-431/93 Van Schijndel en Van Veen [1995] ECR I-4705. See 

recently with references Case C-246/09 Bulicke, Judgment of 8 July 2010, not yet published in the ECR.
240 For example, Case C-312/93 Peterbroeck [1995] ECR I-4599.
241 Joined Cases C-430/93 and C-431/93 Van Schijndel en Van Veen [1995] ECR I-4705.
242 Case C-453/00 Kühne & Heitz [2004] ECR I-837.
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specific contents of the principle in the Member State concerned. Hence, although it can 
be held that national procedural law has precedence over provisions of European law that 
it renders less effective, one should bear in mind that the rationale for this decision often 
concerns a principle of law, which is present in European law as well. Therefore the idea of 
a victory of national procedural law may need a slight caveat in this regard. For instance, 
in Kühne & Heitz the principle of legal certainty prevails over the effective application of 
Community law in the case concerned, but the Court of Justice explicitly considers that 
‘legal certainty is one of a number of general principles recognised by Community law’.243 

The outcome of the rule of reason test may differ from case to case, although stable 
case law has developed on specific topics, such as time limits. Nevertheless, the specific 
national law context of each case is decisive; whereas the underlying principles sufficed in 
Van Schijndel to justify provisions of national procedural law which limited the ex officio 
application of European law. In another case, the addition of all four impeding factors 
was too much for the Court of Justice to accept and it thus concluded that the national 
procedural law could not be applied.244 This rather casuistic approach of the Court of 
Justice offers the possibility to find a specific solution for every situation, but has the 
disadvantage that it is not always easily predictable what the outcome will be.245 This result 
is worse when the Court of Justice does not only look at the national procedural rule 
concerned in general, but also takes the application in the specific situation of the case into 
account. A good example is Santex decision,246 in which the Court of Justice first states 
that the application of a national limitation period is in and of itself not contrary to the 
principle of effectiveness, but continues to condemn the limitation period in the particular 
circumstances.247 Nevertheless, the growth of case law with regard to national procedural 
autonomy makes the outcomes more predictable, especially with regard to certain topics. 
For example, the steady flow of cases on the ex officio application of European law by 
national courts, in which the Court continually adopts the same approach, cannot be said 
to be hard to predict anymore.248 

2.3.3 ... but some specific remedies have to be available

The previous section shows that the Court of Justice provides the Member States a free 
rein as to how they distribute powers among administrative authorities and how they 
arrange and organise their system of national procedural law, as far as this has not been 
standardised by the European legislature. Initially the Court of Justice even explicitly 

243 Case C-453/00 Kühne & Heitz [2004] ECR I-837, para. 24.
244 Case C-312/93 Peterbroeck [1995] ECR I-4599. 
245 Cf., for example, the comments of Hoskins 1996 and McKendrick 2000.
246 Case C-327/00 Santex [2003] ECR I-1877.
247 Widdershoven, Prechal & Verhoeven 2007, p. 34.
248 See, for example, recently Joined Cases C-222/05 to C-225/05 Van der Weerd and Others [2007] 

ECR I-4233; Case C-455/06 Heemskerk and Schaap [2008] ECR I-8763.
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stated that the Member States were not required to create new remedies for European law, 
which were not available under national law.249 

The development of case law shows, however, that the freedom with regard to the substance 
of judicial protection and enforcement in national procedural law does not apply with 
regard to the existence of some remedies. Although the precise conditions are generally 
left to the Member States, the Court of Justice has made clear in its case law that some 
remedies may not be completely absent in the national legal systems. That is generally 
related to the principle of effective judicial protection, which implies that individuals 
should be able to enforce all rights deriving from European law before the national courts 
of the Member States.250 

Noteworthy in this regard is Article 19(1) TEU, which provides that ‘Member States 
shall provide remedies sufficient to ensure effective legal protection in the fields cov-
ered by Union law’. Also in this regard the decision in UPA, in which the Court of 
Justice ruled:
‘Thus it is for the Member States to establish a system of legal remedies and procedures 
which ensure respect for the right to effective judicial protection.
In that context, in accordance with the principle of sincere cooperation laid down in 
Article 5 of the Treaty, national courts are required, so far as possible, to interpret and 
apply national procedural rules governing the exercise of rights of action in a way that 
enables natural and legal persons to challenge before the courts the legality of any deci-
sion or other national measure relative to the application to them of a Community act 
of general application, by pleading the invalidity of such an act’.251

Hence, in principle the national system of legal remedies and procedures is respected, 
but the rights of citizens deriving from European law have to be protected. In Unibet the 
Court of Justice ruled with regard to a question of the compatibility of national legislation 
with Article 49 EC (old) (currently Article 56 TFEU) that the principle of effective judicial 
protection ‘does not require the national legal order of a Member State to provide for a 
free-standing action for an examination of whether national provisions are compatible 
with Article 49 EC [currently Article 56 TFEU, MV], provided that other effective legal 
remedies, which are no less favourable than those governing similar domestic actions, 
make it possible for such a question of compatibility to be determined as a preliminary 
issue, which is a matter for the national court to establish’.252 

249 Case 158/80 Rewe Butter-buying Cruises [1981] ECR 1805.
250 As introduced in Case 222/84 Johnston [1986] ECR 1651; see extensively for instance Jans, De Lange, 

Prechal & Widdershoven 2007, p. 49 et seq. See also Case C-213/89 Factortame [1990] ECR I-2433 and 
Joined Cases C-6/90 and C-9/90 Francovich [1991] ECR I-5357.

251 Case C-50/00 P Unión de Pequeños Agricultores (UPA) [2002] ECR I-6677.
252 Case C-432/05 Unibet [2007] ECR I-2271.
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Van Gerven distinguishes four remedies that the Court of Justice has established should be 
available in every national legal order.253 Although opinions may differ as to whether this 
division is complete and appropriate, it does serve as a good illustration of the development 
of the European case law in this regard. 

First, the possibility of setting national rules aside, which has been established for the 
first time in Simmenthal.254 In this case, the ordinary Italian courts were excluded from 
reviewing the compatibility of a statute with European law as a result of a procedural 
rule in the Italian constitution. An ordinary Italian court referred a preliminary question 
on this subject to the Court of Justice, ‘to ascertain what consequences flow from the 
direct applicability of a provision of Community law in the event of incompatibility with 
a subsequent legislative provision of a Member State’.255 The Court of Justice answered 
this question positively, and established that every national court must be able to set aside 
national law that is incompatible with European law:

‘Every national court must, in a case within its jurisdiction, apply Community law in 
its entirety and protect rights which the latter confers on individuals and must accord-
ingly set aside any provision of national law which may conflict with it, whether prior 
or subsequent to the Community rule. Accordingly any provision of a national legal 
system and any legislative, administrative or judicial practice which might impair the 
effectiveness of Community law by withholding from the national court having juris-
diction to apply such law the power to do everything necessary at the moment of its 
application to set aside national legislative provisions which might prevent community 
rules from having full force and effect are incompatible with those requirements which 
are the very essence of Community law.’256

Secondly, the Court also requires the remedy of interim relief to be present on the national 
level. In Factortame257 it ruled – under reference to the principles of sincere cooperation 
and primacy – that a national court must have the power to grant interim relief against a 
national provision that may prove to be contrary to European law. This clearly has a basis 
in the principle of effective judicial protection.258 The scope of Factortame was extended 
in Zuckerfabrik Süderdithmarschen and Soest259 and Atlanta,260 in which national courts 
were allowed to grant interim relief (albeit under strict conditions) against provisions of 
secondary European law of which the validity is seriously doubted, and against national 
administrative measures based on these contested provisions. In Unibet, the Court of 

253 Van Gerven 2000.
254 Case 106/77 Simmenthal [1978] ECR 629.
255 Case 106/77 Simmenthal [1978] ECR 629, para. 13.
256 Case 106/77 Simmenthal [1978] ECR 629.
257 Case C-213/89 Factortame [1990] ECR I-2433.
258 Cf. the reference to this principle in Case C-213/89 Factortame [1990] ECR I-2433, para. 19.
259 Joined Cases C-143/88 and C-92/89 Zuckerfabrik Süderdithmarschen and Soest [1991] ECR I-415.
260 Case C-465/93 Atlanta [1995] ECR I-3761.
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Justice recently reaffirmed the fundamental rule of Factortame.261 The Court established 
that the principle of effective judicial protection does not by definition require a free-
standing action for an examination of whether national provisions are compatible with 
European law, when other legal remedies are available which render it possible that issues 
of compatibility are determined as a preliminary issue. Nevertheless, regardless how 
compatibility issues can be challenged under national procedural law, ‘the principle of 
effective judicial protection requires the national court to be able, none the less, at that 
stage, to grant the interim relief necessary to ensure those rights are respected.’

Thirdly, the Court of Justice firmly established that the action for state liability should be 
available in the national legal system. It did so for the first time in Francovich, and has 
reaffirmed this case law ever since. The existence of an action for state liability – or the 
remedy of compensation in the words of Van Gerven – was primarily found in Article 
10 (old) EC (currently Article 4(3) TEU), and in the fact that ‘the principle whereby a 
State must be liable for loss and damage caused to individuals by breaches of Community 
law for which the State can be held responsible is inherent in the system of the Treaty’. 
Moreover the existence of the remedy is also required in the light of the principles of 
effectiveness of European law and effective judicial protection.

Finally, Van Gerven distinguishes the remedy of restitution. According to Rewe 
Zentralfinanz, every national legal system has to provide for an action for recovery, which 
is for example clearly elaborated in Fantask:262 

‘It is also settled case-law that entitlement to the recovery of sums levied by a Member 
State in breach of Community law is a consequence of, and an adjunct to, the rights 
conferred on individuals by the Community provisions as interpreted by the Court 
[…]. The Member State is therefore in principle required to repay charges levied in 
breach of Community law […]’.

The case law discussed above, in which the Court of Justice requires that the Member 
States provide several remedies in their national procedural law, contrasts sharply with the 
doctrine of national procedural autonomy, which generally provides the Member States 
a large discretion with regard to the substance of national procedural law. However, this 
distinction can be explained by the fact that the case law on national procedural autonomy 
examines an existing power or remedy in the light of the principles of equivalence and 
effectiveness, whereas situations in which national law does not provide any remedy 
whatsoever are generally examined in the light of the principle of effective judicial 
protection. Hence, this case law, mainly based on primacy and the requirement of effective 
judicial protection and the principle of sincere co-operation, does not concern the contents 
and substance of national procedural law, but the availability of specific remedies before 
national courts. The existence of these remedies is not left to the discretion of the Member 

261 Case C-432/05 Unibet [2007] ECR I-2271.
262 Case C-188/95 Fantask and Others [1997] ECR I-6783, para. 37.
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States; the Court of Justice is very clear in establishing that these are required on the basis 
of European law. More specifically, the Court often refers to the principle of sincere co-
operation of Article 4(3) TEU as a foundation, as well as the principles of primacy and 
effective judicial protection. 

The principle of primacy is in particular a very important argument in earlier case law, 
such as for example Simmenthal and Factortame. In such cases, primacy has a broader 
definition than the rule of conflict, according to which provisions of European law take 
precedence over conflicting provisions of national law. When primacy is applied to oblige 
the Member State to provide a remedy that is not yet present in the national system of 
procedural law, it is often called ‘structural primacy’ (as opposed to ‘substantive primacy’, 
which relates to primacy in the sense of a conflict-rule as it is defined in this thesis).263 In 
such cases, the application of the principle can lead to the creation of a new remedy not 
provided for according to national law. The concept of remedy should, therefore, be defined 
very broadly; access to a court is not enough. It should be an access which effectively 
allows the protection and enforcement of rights. For instance, the application of primacy 
has led to the requirement of the remedy of a court to set aside national law in Simmenthal, 
or the remedy of interim relief in Factortame. This, then, is the combined effect of both the 
principle of sincere co-operation and the principle of primacy, which implies according to 
the Court of Justice that the national courts and administrative authorities are bound to 
secure the full effectiveness (or in Dutch volle werking) of European law.264 

In the view of Claes, primacy is applied in these exceptional cases since the acceptance of 
the ‘Community mandate’ of national courts is at stake. In other words, their European 
obligation to ensure the full effect of European law and effective judicial protection of 
the rights, which individuals derive from European law.265 Hence, the effects of European 
law are not hampered by a time limit or another formal rule, but by fundamental (often 
constitutional) rules, making the full effect of European law impossible ‘since it amounted 
to an almost absolute bar for the national courts to perform the task conferred upon them 
under Community law’.266 As Claes states,

‘the Rewe and Comet approach does not seem strong enough to confront such funda-
mental constitutional issues as the ones involved in Factortame, and cannot result in 
the creation of new jurisdiction; Simmenthal can. Once the fundamental principle is 
properly brought before them to award precedence to Community law, the principle of 
national procedural autonomy (and its corrections) take over.’267

263 Claes 2006, p. 100.
264 See, for example, Case 106/77 Simmenthal [1978] ECR 629 (nuttig effect, effectiveness, pratkische 

wirksamheit, effet utile), Case C-213/89 Factortame [1990] ECR I-2433 (wirksamheit, l’efficacité ,werking, 
effectiveness), Joined Cases C-6/90 and C-9/90 Francovich [1991] ECR I-5357.

265 Claes 2006, p. 27.
266 Prechal 2005, p. 142; conform the Opinion of AG Jacobs in Case C-312/93 Peterbroeck [1995] 

ECR I-4599.
267 Claes 2006, p. 131.
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As discussed above, in later case law the Court of Justice has introduced the principle of 
effective judicial protection as the primary basis for requiring the Member States to include 
specific remedies in their systems of procedural law. This principle can be described as 
the condition that rights derived from European law have to be effectively enforceable 
in the national legal order. It is very broad, and includes inter alia the right to judicial 
review and access to a court in general,268 as well as the right to an effective remedy.269 
The principle also serves as the basis for the establishment that some remedies should be 
available in national procedural law, such as the action for state liability. Moreover, the 
Court of Justice explicitly ruled in Unibet that the principle may require the existence of a 
freestanding action to safeguard judicial protection of rights deriving from EU law, in the 
case that no indirect actions under national law are available.270 The relationship between 
the principles of equivalence, effectiveness and effective judicial protection has been 
extensively discussed in the literature, leading to the idea that the assessment of rules of 
national law in the light of the principle of effective judicial protection has a more intrusive 
character, in the sense that it may lead to positive obligations for the Member States to 
create new remedies, as was the case in Factortame. On the other hand, the assessment in 
the light of the principles of effectiveness and equivalence has been viewed as softer, since 
these principles only provide minimum standards, which could eventually lead to the – 
perhaps negative – obligation to leave provisions of national law unapplied.271 

Recently, however, the Court of Justice has elucidated upon the relationship between 
these three principles in Pontin.272 The relationship drawn by the Court is different: ‘Those 
requirements of equivalence and effectiveness embody the general obligation on the 
Member States to ensure judicial protection of an individual’s rights under Community 
law.’273 Hence, in the view of the Court of Justice the principles of equivalence and 
effectiveness give expression to the principle of effective judicial protection. This point was 
also raised by Gerbrandy, who rendered the same relationship in academic literature.274 
The view of the Court of Justice, as expressed in Pontin, has nonetheless not been warmly 
welcomed by all. Widdershoven, for instance, puts forward that the assessment in the light 
of effectiveness and equivalence can lead to a different outcome than an examination in 
the light of effective judicial protection.275 For example, a time limit of 2 months to bring 
a case before the court to enforce rights deriving from EU law will meet the requirement 
of effective judicial protection, but will be in violation of the requirement of equivalence 
when a longer time limit exists for cases with regard to rights deriving from domestic law. 
Nevertheless, as the Court of Justice only states that the principles of equivalence and 
effectiveness ‘embody’ the principle of effective judicial protection, but does not equate 

268 Case 222/84 Johnston [1986] ECR 1651; Case C-268/06, Impact [2008] ECR I-2483.
269 Case 14/83 Von Colson [1984] ECR 1891.
270 Case C-432/05 Unibet [2007] ECR I-2271.
271 Cf. Van Gerven 2000 and Jans, De Lange, Prechal & Widdershoven 2007 p. 40-56.
272 Case C-63/08 Pontin [2009] ECR I-10467.
273 Case C-63/08 Pontin [2009] ECR I-10467, para. 44.
274 Gerbrandy 2009, p. 25.
275 In his case note in AB 2010, 157.
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these principles, distinct assessments may still be possible in the future, sometimes with 
different outcomes. That can, for instance, be retraced in Alassini, in which the Court of 
Justice again distinguishes the three principles from each other.276 Whereas the Court argues 
that ‘ the requirements of equivalence and effectiveness embody the general obligation on 
the Member States to ensure judicial protection of an individual’s rights under EU law’, 
the principle of effective judicial protection is considered a general principle of EU law 
that concerns the availability of judicial protection as such, as is also protected by Articles 
6 and 13 ECHR.

2.4  European law in the national legal orders of Germany, France and The 
Netherlands

2.4.1 Introduction

To fully understand the reception of the obligation of national authorities to set aside 
national law in case of incompatibility with European law, a brief background is required 
with regard to the way European law affects the legal orders of the examined Member 
States.277 The Treaty on the European Union explicitly allows differences in constitutional 
traditions, as it provides in article 2(4) that ‘the Union shall respect the equality of Member 
States before the Treaties as well as their national identities, inherent in their fundamental 
structures, political and constitutional, inclusive of regional and local self-government’. 
Accordingly, this section provides a very brief setting of the effects of European law in 
the national legal orders of Germany, France and The Netherlands. The consequences of 
the entire acquis communautaire are dealt with, i.e. the Treaties, general principles, and 
secondary EU law.278 

A very general difference, which can be seen at first glance and which is very important 
to note prior to the discussion of this topic, is the absence of constitutional review in the 
Dutch legal system. The Netherlands does not have a Constitutional Court, and Article 120 
of the Grondwet (Dutch Constitution (Grondwet, hereafter abbreviated to Gw) explicitly 
states that the courts do not possess the power to review the constitutionality of acts of 
parliament and treaties.279 The total absence of a possibility to examine the constitutionality 
of laws contrasts sharply with the important position of the Constitution in France and 
Germany, which is strengthened by the strong position of the constitutional courts, the 

276 Joined Cases C-317/08, C-318/08, C-319/08 and C-320/08 Alassini, Judgment of 18 March 2010, not yet 
published in the ECR. 

277 For a more extensive overview of more Member States, cf., for instance, Dubos 2001, p. 725 et seq, 
Fromont 2006, p. 84 et seq, and Grabenwarter 2010.

278 The hierarchy which exists within this corpus, is discussed below in Section 4.7.4.
279 Including a prohibition to test acts of Parliament against general principles of law and the Charter for 

the Kingdom of the Netherlands; Dutch Hoge Raad 14 April 1989 Harmonisatiewetarrest, NJ 1989, 
469. This, however, will maybe change to a certain extent, as a statutory proposal is pending to allow 
ordinary courts to review the constitutionality of statutes with regard to the fundamental rights as 
incorporated in the Dutch Constitution. See extensively Kamerstukken II 2001–2002, 28 331, nr. 2.  
See extensively Sillen 2010, p. 26 et seq.
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Conseil Constitutionnel (French Constitutional Court) and the Bundesverfassungsgericht 
(German Constitutional Court). Moreover, both constitutional courts have produced 
quite strong judgments on the effects of European law in the national legal order. That 
contrasts sharply with the Dutch situation, which does not provide for any constitutional 
barriers created for the ordinary courts by a constitutional court. 

This difference may partly explain the rather open attitude which Dutch courts have with 
regard to the primacy and direct effect of European law, whereas the French and German 
courts have had to overcome many more hurdles, and still utilise certain emergency brakes 
– although their use may be regarded as hypothetical in practise – with regard to primacy 
of European law over their constitutions. 

2.4.2  The European Union in the constitution

An important distinction between the French and the Dutch legal order, on the one hand, 
and the German system, on the other, is the general approach towards public international 
law. France has a monistic legal system, which follows from Article 55 of the French 
Constitution: ‘Treaties or agreements duly ratified or approved shall, upon publication, 
prevail over Acts of Parliament, subject, with respect to each agreement or treaty, to its 
application by the other party’.280 The Netherlands has a mitigated monist system with 
regard to public international law. On the basis of an unwritten rule of constitutional 
law, public international law is directly incorporated in the national legal order, without 
requiring further national legislation, and has priority over national law.281 The mitigation, 
however, is that this priority does not apply to (unwritten) rules of customary international 
law.282 The German legal order has a dualistic approach with regard to international public 
law; the German Constitution (Grundgesetz, hereafter abbreviated to GG) approaches 
public international law and national law as two separated legal orders.283 In general, 
the effects of public international law in the German legal order are primarily based on 
Article 24 (1) GG, which allows the Federal State (Bund) to confer sovereign rights upon 
international organisations. 

Although their approach towards public international law differs, the German and the 
French constitutions include specific provisions on European law. The Dutch Constitution 
does not include specific provisions on European law. After the German reunification 
in 1990, Article 23 GG was replaced by the so-called ‘Europa-artikel’. Article 23(1) GG 
is the lex specialis for the general rule of Article 24 GG with regard to the transfer of 
rights to the European Union. This transfer of rights takes place by a statute of consent 
(Zustimmungsgesetz). Moreover, the Europa-artikel also lays down requirements with 
regard to the Union: the EU should respect the fundamental principles of democracy, the 

280 Les traités ou accords régulièrement ratifiés ou approuvés ont, dès leur publication, une autorité supérieure 
à celle des lois, sous réserve, pour chaque accord ou traité, de son application par l’autre partie.

281 Dutch Hoge Raad 3 March 1919 Grenstractaat Aken, NJ 1919, 371. Cf. on this topic Fleuren 2004. 
282 Dutch Hoge Raad 6 March 1959 Nyugat II, NJ 1962, 2.
283 Jarass & Pieroth 2009, p. 586.
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rule of law, federalism and the social state. Moreover, it should provide for the protection 
of fundamental rights and freedoms, comparable to the protection that the German 
Grundgesetz offers.284 

Initially, the French Constitution as adopted in 1958 did not include any specific provision 
on Community law, so Article 55 was considered to include European law.285 In 1992, the 
title on the European Communities and the European Union was inserted, which also 
recognised that the European legal order is distinct from the international legal order.286 
The provisions in this title deal with several aspects of European integration, but do not 
expressly concern the position of European law within the national legal order. What 
is dealt with is, for example, the transfer of powers, the decision-making process at the 
national level with regard to European matters and the fact that the accession of a State to 
the European Union shall be subject to a referendum.

2.4.3 The primacy of European law over domestic statutory law

The primacy of European law over national statutory law has been accepted in all three 
Member States. In The Netherlands, the general opinion is that the primacy of European 
law over national statutory law follows not from the Dutch Constitution, but from the 
legal order of the European itself. The Dutch courts have always accepted the primacy 
and direct effect of European law over national law, and so has legal doctrine. For example 
in Metten, the Dutch Council of State (Raad van State) observed that the principle of 
primacy derives from European law. It referred to case law of the Court of Justice in this 
regard, and not to any national provision.287 Moreover, it held that primacy also applies 
to provisions of European law that are not directly effective. This broad approach of the 
principle of primacy, however, has been subject to criticism in legal writing, since it was 
not commonly accepted that this followed from the case law of the Court of Justice.288 
The Hoge Raad is also clear in its acceptance of the primacy of European law; it recently 
observed that the force of European law is based on the European legal system and not on 
the Dutch Constitution.289

The Dutch Constitution includes several provisions on public international law, which 
were introduced in the 1950s. These concern the permission to confer legislative, executive 
and judicial powers to international organisation (Article 92 Gw), and the statement 
that provisions of treaties and of decisions by international organisations, which may be 
binding on all persons by virtue of their contents, shall become binding after publication 

284 See on this subject extensively De Waele 2010.
285 See extensively Richards 2006. 
286 Camby 2004, p. 883; The French Conseil Constitutionnel explicitly stated this in Decision No. 2004-505 

DC of 19 November 2004 Constitution of Europe, para. 11.
287 Dutch Raad van State 7 July 1995 Metten, AB 1997, 117.
288 Besselink 1996a, Biesheuvel & Snoep 1995. 
289 Dutch Hoge Raad 2 November 2004 Verplichte rusttijden, NJ 2005, 80; this concerned the applicability of 

a regulation in a criminal case. 
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(Article 93 Gw). Moreover, Article 94 Gw provides that ‘Statutory regulations in force 
within the Kingdom of The Netherlands shall not be applicable if such application is in 
conflict with provisions of international law which are self-executing treaties that are 
binding on all persons or of resolutions by international institutions’.290 As stated above, 
the latter, however, does not apply to (unwritten) rules of customary international law.291

As specific provisions with regard to Europe are absent in the Dutch Constitution, one 
might expect that these more general provisions with regard to public international law are 
also applicable to European law. However, opinions differ in this respect. As the common 
opinion is that the primacy of European law follows from the European order itself, the 
common opinion in Dutch scholarly writing is that the abovementioned constitutional 
provisions on public international law do not apply to European law.292 Kortmann, for 
example, argues that the classic public international law doctrine – according to which 
treaties only bind states, and it is then up to the states to determine the effects within their 
national legal order – does not apply to European law, because this would be contrary to 
the Costa ENEL judgment of the Court of Justice.293 In other words, the primacy and direct 
effect of European law are not dependent on the legal systems of the Member States, but are 
features that follow from European law itself, without being subject to any national laws.294 
Hirsch Ballin adds to this that the applicability of article 93 and 94 Gw on European law 
could lead to a vicious circle.295 If the term ‘binding on all persons’ is interpreted by the 
Dutch courts in a way which is incompatible with the meaning of direct effect in European 
law,296 the European criterion would prevail, either on the basis of European law itself 
or on the basis of Article 94 Gw.297 That renders the applicability of Article 93 Gw on 
European law rather curious. 

Some authors, however, base the power of European institutions to attribute powers to 
Dutch administrative authorities on Articles 92, 93 and 94 of the Grondwet.298 They point 

290 ‘Binnen het Koninkrijk geldende wettelijke voorschriften vinden geen toepassing indien deze 
toepassing niet verenigbaar is met een ieder verbindende bepalingen van verdragen en van besluiten 
van volkenrechtelijke organisaties.’ The official translation by the Ministry of the Interior and Kingdom 
relations does not speak of self-executing provisions, but of ‘treaties that are binding on all persons or of 
resolutions by international institutions’. 

291 Dutch Hoge Raad 6 March 1959 Nyugat II, NJ 1962, 2.
292 Cf. Vlemminx & Boekhorst 2000, p. 465 and p. 477; Kortmann 2008, p. 126; Jans, De Lange, Prechal & 

Widdershoven 2007, p. 67 and 91. More nuanced Fleuren, who argues that EU law falls within the scope 
of Articles 93 and 94 Gw, but EU law does not need these provisions to have primacy over incompatible 
law. Cf. Fleuren 2004, p. 3-5. 

293 Kortmann 2008, p. 126.
294 See Elzinga & De Lange 2006, p. 720, Kortmann & Bovend'Eert 2007, p. 164; Kortmann 2008, p. 126. 
295 Hirsch Ballin 2005. 
296 Which, according to Fleuren en Viering, presently is the case, comparing the interpretation of article 93 

and 94 Gw with the case law on direct effect of directive provisions: Fleuren & Viering 2001, p. 137.
297 It has to be mentioned, however, that the Dutch legislature has invited the national courts to pay attention 

to the case law of the Court of Justice also in cases that concern provisions of public international law, not 
being EU law. See extensively Fleuren & Viering 2001. 

298 See, for example, Besselink 1996b, p. 204; Besselink et al. 2002. 
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to the fact that these articles were introduced in the 1950s particularly with regard to 
the growth of European integration. Moreover, when the constitutional was revised 1983, 
both the Government and Parliament assumed the applicability of Article 93 and 94 Gw 
to European law.299 Nevertheless, on the occasion of the approval of the Amsterdam Treaty 
in 1998, the Government made an explicit statement that was compatible with both views, 
stating that the primacy of European law originated from both European law itself and 
the system of the Dutch Constitution.300 Nevertheless, in the same document it qualified 
secondary EU legislation as decisions of international organisations, as falling within the 
ambit of Articles 92, 93 and 94 Gw.301 Hence, the governmental position is not entirely 
clear.

The German Bundesverfassungsgericht also accepted the primacy of European law over 
national statutory law. In Lütticke it observed that primacy not only entitled, but even 
obliged national courts to set aside national law in order to give full effect to the relevant 
provision of the EEC Treaty.302 Moreover, the primacy of European law over German 
statutory law has also been accepted in cases in which fundamental legal guarantees were 
at stake,303 such as Alcan.304 Following the case law of the Bundesverfassungsgericht, the 
primacy of European law over national statutory law has been widely accepted by the 
German courts, which are willing to set aside incompatible German law particularly when 
a ruling of the Court of Justice establishes the incompatibility of a provision of national law 
with European law.305 In some cases, however, German courts also set German legislation 
aside, because it has been deemed incompatible with European law, without a relevant 
decision of the Court of Justice.306 

The French Conseil Constitutionnel has particularly developed French case law on 
the primacy of European law over national statutory law. This Constitutional Court 
performs an ex ante examination of statutes and international treaties. Article 61 of the 
French Constitution provides that statutes may be referred to the Conseil Constitutionnel, 
before their promulgation, by the President of the Republic, the Prime Minister, the 
President of the National Assembly, the President of the Senate, sixty Members of the 
National Assembly or sixty Senators. Moreover, on the basis of Article 54 of the French 
Constitution, the Conseil Constitutionnel rules on the conformity of international treaties 
with the Constitution, prior to France’s ratification, after a referral from the President of 
the Republic, from the Prime Minister, from the President of one or the other Houses, or 
from sixty Members of the National Assembly or sixty Senators. 

299 Cf. Kamerstukken II 1979–1980, 15 049, nr. 16. 
300 Kamerstukken II 1997–1998, 25 299, nr. 5, p. 10.
301 Kamerstukken II 1997–1998, 25 299, nr. 5, p. 11.
302 German Bundesverfassungsgericht 9 June 1971 Alfons Lütticke GmbH, BVerfGE 31, 145, p. 174.
303 Scheuing 2004, p. 259.
304 German Bundesverfassungsgericht 17 February 2000 Alcan, BvR 1210, 98: EuZW 2000, p. 445: NJW 2000, 

p. 2015; ZIP 2000, 633; DVBl. 2000, p. 900; NVwZ 2000, p. 907.
305 Scheuing 2004. 
306 See, for example, German Amtsgericht Miesbach 6 July 1982 Prantl, not published. See extensively 

Scheuing 1985. 
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Although Article 61 of the French Constitution provides for the examination of statutes 
by the Conseil Constitutionnel should always take place before their promulgation, the 
Conseil Constitutionnel has extended the scope of this provision. In its decision État 
d’urgence en Nouvelle-Calédonie307 the Conseil authorised itself to control a promulgated 
statute concerning the examination of a statute which completes, repeals or modifies 
an existing statute. This case law, however, has never been applied to the modifications 
of the European Treaties. As it was not possible for the Conseil to examine the original 
Community treaties – due to the fact that the Conseil Constitutionnel was introduced in 
1958 – the Conseil has ruled that these treaties benefit from an ‘absolute constitutional 
immunity’ and fall in the scope of application of Article 55.308 The Maastricht Treaty, the 
Amsterdam Treaty and the Lisbon Treaty, however, have been examined, but the Conseil 
has not used that occasion to examine the entire Treaties.309 The Conseil Constitutionnel 
has always been unwilling to directly control the constitutionality of secondary European 
legislation, since this does not require ratification.310 

Initially, the French ordinary courts were not willing to ensure the primacy of European 
law, particularly with regard to later French statutory law. No problem arises when the 
instrument of European law is subsequent to the statute; previous inconsistent laws are 
deemed to have been repealed or set aside.311 Although Article 55 of the French Constitution 
also obliged the courts to allow a treaty ratified subsequent to national provisions to 
prevail, they did not do so in practice.312 This is the so-called ‘doctrine matter’313 which is 
based on the dualistic idea that when the legislature incorporates an international treaty 
in the French legal system by means of a statute, possible conflicts will arise on the level of 
the statute. Then, the general rule lex posterior derogat priori applies. 

As the Conseil d’État put it, in ensuring the primacy of European law over an inconsistent 
subsequent statute, the national court would in fact review the constitutionality of this 
statute as this inconsistency implies a violation of Article 55 of the French Constitution. 
Ordinary courts are not empowered to review constitutionality; only the Conseil 
Constitutionnel is allowed to do so. This led, for example, to the famous Semoules case in 
1968, in which the Conseil d’État ruled that it could not assess whether French law was 

307 French Conseil Constitutionnel 25 January 1985 Loi relative à l'état d'urgence en Nouvelle-Calédonie et 
dépendances, decision n. 85-187 DC, Rec., p. 43; cf. also French Conseil Constitutionnel 15 March 1999 
Loi organique relative à la Nouvelle-Calédonie, decision n. 99-410 DC, Rec., p. 51.

308 French Conseil Constitutionnel 19 June 1970 European Community Budget, decision n. 70-39 DC, para. 5. 
309 French Conseil Constitutionnel 9 April 1992 Treaty of Maastricht I, decision n. 92-308 DC; French 

Conseil Constitutionnel 31 December 1997 Treaty of Amsterdam, decision n. 97-393 DC; French Conseil 
Constitutionnel 20 December 2007 Treaty of Lisbon, decision No. 2007-560 DC. 

310 Richards 2006, p. 501; see also for example French Conseil Constitutionnel 30 December 1977 Loi de 
finance rectificative pour 1977, decision n. 77-90 DC, Rec., p. 44.

311 See, for example, French Conseil d’État 15 March 1972 Dame Veuve Sadok Ali, Rec., p. 213; see for more 
references Roseren 1994, p. 330.

312 See, for example, French Conseil d’État 22 October 1979 Union démocratique du Travail, AJDA 1980, 46.
313 Named after a procureur général at the French Cour de Cassation (Court of Cassation).
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compatible with European law, and hence could not accord priority to the latter in case of 
incompatibility.314 

In 1975, the Conseil Constitutionnel was for the first time requested to declare whether 
a statute was contrary to an international treaty.315 It decided that it was not competent 
to do so. This was followed by a decision in December 1977, in which the Conseil 
Constitutionnel explicitly deemed itself not competent to review the constitutionality 
of laws implementing European regulations.316 Some French writers regarded this case 
law as an extension of the ‘constitutional immunity’ of the EC Treaty towards secondary 
European legislation.317 Nevertheless, the Conseil Constitutionnel has reaffirmed this case 
law ever since;318 recently with the first decisions in which the Conseil Constitutionnel 
explicitly denied to have a competence to review directives and the national law in which 
these were implemented.319 

The 1975 decision of the Conseil Constitutionnel already implied that the ordinary courts 
would have to examine the precedence of treaties over laws; otherwise no legal remedy 
would be available against infringements of Article 55 of the French Constitution by the 
legislature.320 Hence, the ordinary courts were obliged to control statutory provisions when 
parties put forward the so-called voie d’exception (l’exception d’inconventionnalité).321 The 
Cour de Cassation rather easily accepted this competence, and established the primacy 
of European law over later national law for the first time in 1975 in Jacques Vabre.322 The 
Cour de Cassation based the primacy of European law explicitly on Article 55 of the 
French Constitution, without referring to the case law of the Court of Justice. In a more 
recent decision the Cour de Cassation made clear that Jacques Vabre also applies to general 
principles of European law.323 

314 French Conseil d’État 1 March 1968 Syndicat Général de Fabricants de Semoules de France, [1970] 
CMLR 395.

315 French Conseil Constitutionnel 15 January 1975 Loi relative à l'interruption volontaire de la grossesse, 
decision n. 74-54 DC.

316 French Conseil Constitutionnel 30 December 1977 Loi de finance rectificative pour 1977, decision  
n. 77-90 DC, Rec., p. 44. para. 4; translation Richards 2006, p. 502 Cf. also French Conseil Constitutionnel 

24 July 1991 Loi portant diverses dispositions d'ordre économique et financier, decision n. 91-298 DC. 
317 Simon 2001, p. 454; Drago 2006, p. 440 et seq.
318 For example, French Conseil Constitutionnel 29 December 1989 Loi de finances pour 1990, decision n. 89-

268 DC, Rec. p. 110; RJC p. I-382. See extensively on the Subject Mathieu 2007.
319 French Conseil Constitutionnel 10 June 2004 Loi pour la confiance dans l'économie numérique, decision 

n. 2004-496 DC, para. 9; French Conseil Constitutionnel 1 July 2004 Loi relative aux communications 
électroniques et aux services de communication audiovisuelle, decision n. 2004-497 DC, para. 19; French 
Conseil Constitutionnel 29 July 2004 Loi relative à la bioéthique, decision n. 2004-498 DC, para. 7; French 
Conseil Constitutionnel 29 July 2004 Loi relative à la protection des personnes physiques à l'égard des 
traitements de données à caractère personnel, decision No. 2004-499 DC, para. 8. 

320 Roseren 1994, p. 331.
321 Comparable to the constitutionality control performed by the courts in the United States.
322 French Cour de Cassation 24 May 1975 Société ‘Cafés Jacques Vabre’, D. 1975, p. 497; [1975] 2 CMLR 336.
323 French Cour de cassation 18 December 2007 RATP v. M. Serge X., Decision No. 2732.

The Costanzo Obligation Maartje Verhoeven



European law in the national legal order

65

European law in the national legal order Chapter 2 

Although the Cour de Cassation thus reacted very quickly, the Conseil d'État granted 
precedence to national law enacted subsequent to international treaties for fourteen 
years, even in cases in which the Court of Justice had explicitly determined that France 
had not fulfilled its European obligations.324 Nevertheless, the Council of State naturally 
also felt the pressure to mitigate its case law. Firstly, it started to make the distinction 
between laws enabling the government to take executive provisions, and laws establishing 
substantive provisions.325 With regard to the former, the Conseil d’État accepted to review 
the conformity of these administrative provisions with European law.326 With regard to the 
latter, when a law included substantive provisions that the Government had to implement, 
the Conseil d’État did not review whether the administrative act concerned was compatible 
with European law.327

The Conseil d’État finally changed its course in 1989, in the famous Nicolo decision, in 
which it granted precedence to a provision of the EC Treaty over a later statute (or loi).328 
Just as the Cour de Cassation in Jacques Vabre, the Conseil d'État based its decision on 
Article 55 of the French Constitution, without a reference to European case law. After 
Nicolo the Conseil d’État also recognised the primacy of secondary European law over 
French statutes. It ruled that a regulation has precedence over a national statue in 
Boisdet329 and established the primacy of a directive of which the limit for implementation 
has lapsed over statutory law in S.A. Rothmans International France et S.A. Philip Morris 
France.330 It has also accepted the primacy of general principles of European law over 
national statutes.331 

2.4.4 The primacy of European law over constitutional law

Although the primacy of European law over statutory law ultimately has been established 
without major difficulties, things progressed differently in France and Germany as far as 
the primacy of European law over constitutional law is concerned. The Dutch legal system 
does not distinguish between primacy of European law over national statutory law and 
primacy over the constitution, which may be explained by the monist approach of the 
Dutch legal order, and moreover the absence of a constitutional court and the prohibition 
of national courts to check the constitutionality of acts of parliament. Therefore, the case 

324 Case 90/82 Commission v. France [1983] ECR 2011, para. 30; French Conseil d’État 13 December 1985 
Société International Sales and Import Corporation, Rec., p. 377.

325 Roseren 1994, p. 333.
326 See, for example, French Conseil d’État 19 November 1986 Société SMANOR et Syndicat national des 

produits surgelés, Rec., p. 260.
327 French Conseil d’État 8 February 1985 Assocation des Centres distributeurs Edouard Leclerc, Rec., p. 25.
328 French Conseil d’État 20 October 1989 Nicolo, Rec., 190; [1990] 1 CMLR 173.
329 French Conseil d’État 24 September 1990 Boisdet, [1991] 1 CMLR 3.
330 French Conseil d’État 28 February 1992 S.A. Rothmans International France et S.A. Philip Morris France, 

AJDA 1992, 210; see for an English version CMLRev 1993, p. 187 with comments of J. Dutheil de la 
Rochère.

331 French Conseil d’État 3 December 2001 Syndicat national de l’industrie pharmaceutique, Rec., p. 642.
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law discussed above – which is related to Acts of Parliament – can be assumed to be 
applicable to the Constitution as well.

In Germany and France, however, the constitutional courts had more reservations. The 
Bundesverfassungsgericht reserved ultimate rights to review European law regarding 
its compatibility with fundamental rights and the distribution of powers between the 
European and the national level. It introduced this competence in Solange I in 1974,332 
in which it held to be empowered to review secondary European legislation in the light 
of fundamental rights as protected in the Grundgesetz ‘as long as the integration process 
has not progressed so far that Community law also receives a catalogue of fundamental 
rights decided on by a parliament and of settled validity, which is adequate in comparison 
with the catalogue of fundamental rights contained in the Constitution […]’.333 In 1986, 
the Bundesverfassungsgericht nuanced its views in Solange II,334 in which it established that 
it would no longer control the compatibility of European law with German fundamental 
rights ‘so long as the European Communities, and in particular in the case law of the 
European Court, generally ensure an effective protection of fundamental rights as against 
the sovereign powers of the Communities which is to be regarded as substantially similar 
to the protection of fundamental rights required unconditionally by the Constitution, and 
in so far as they generally safeguard the essential content of fundamental rights […].’335 

In Banana Markets the Bundesverfassungsgericht established that it would uphold its 
claim to review European law only under very exceptional circumstances, that is to say if 
the European protection of fundamental rights no longer functions, not in the light of a 
single case but in light of a longer development revealing general structural deficits in the 
protection on the European level. These deficits have to be proven by the applicant who 
appeals, or the German court that has referred the case to the Bundesverfassungsgericht. 
Although perhaps undesirable from a human rights point of view,336 it does correspond 

332 German Bundesverfassungsgericht 29 May 1974 Solange I, BVerfGE 37, 271; [1974] 2 CMLR 540.
333 German Bundesverfassungsgericht 29 May 1974 Solange I, BVerfGE 37, 271; English version in [1974] 2 

CMLR 540; ‘solange der Integrationsprozeß der Gemeinschaft nicht so weit fortgeschritten ist, daß das 
Gemeinschaftsrecht auch einen von einem Parlament beschlossenen und in Geltung stehenden formu-
lierten Katalog von Grundrechten enthält, der dem Grundrechtskatalog des Grundgesetzes adäquat ist.’

334 German Bundesverfassungsgericht 22 October 1986 Solange II, BVerfGE 73, 339; English version in [1987] 3 
CMLR 225; Meanwhile, the Bundesverfassungsgericht already explicitly decided that it was not competent 
to review primary EC law in the light of the German Constitution in German. Bundesverfassungsgericht 
25 July 1979 ‘Vielleicht’-Beschluß, BVerfGE 52, 187.

335 German Bundesverfassungsgericht 22 October 1986 Solange II, BverfGE 73, 339; [1987] 3 CMLR 225; 
‘Solange die Europäischen Gemeinschaften, insbesondere die Rechtsprechung des Gerichtshofs 
der Gemeinschaften einen wirksamen Schutz der Grundrechte gegenüber der Hoheitsgewalt der 
Gemeinschaften generell gewährleisten, der dem vom Grundgesetz als unabdingbar gebotenen 
Grundrechtsschutz im wesentlichen gleichzuachten ist, zumal den Wesensgehalt der Grundrechte 
generell verbürgt […].’

336 Hoffmeister in his case note on this case, CMLRev 2001, p. 791-804, at p. 797: ‘Since human rights are 
designed to protect individuals, they should apply to any infringement. In the view of the holder of the 
right, it does not matter whether or not other parts of European human rights protection do conform 
with German indispensable standards’.
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to the view of the Bundesverfassungsgericht as constitutional ‘reserve control’. Moreover, 
in recent case law the Bundesverfassungsgericht explicitly stated that its reticence to 
review secondary European law in the light of fundamental rights as protected by the 
Grundgesetz not only applied to regulations, but also to decisions and even to national 
law which implements a directive, as far as this directive does not leave any discretionary 
room to the Member States.337

Apart from fundamental rights, the Bundesverfassungsgericht has also established that 
it is competent to check whether European institutions stay within the limits of their 
competences. This so-called ‘ultra vires doctrine’ had been introduced in the Kloppenburg 
case and was elaborated upon in the Maastricht case.338 The Bundesverfassungsgericht 
declares itself competent to review whether the actions of European ‘institutions 
and agencies’ remain within the limits of their powers. This clearly means that the 
Bundesverfassungsgericht regards itself competent to review whether the European 
legislature oversteps its competences by defining its mandate under a Treaty provision too 
broadly, but the concept of ‘institutions and agencies’ presumably also includes the Court 
of Justice. 

The Bundesverfassungsgericht added a new chapter to its case law on the effects of European 
law in the national legal order in the Lisbon Urteil.339 In that case, the Bundesverfassungsgericht 
accepted the German ratification of the Lisbon Treaty that the Bundesverfassungsgericht 
considers to comply with the German constitution ‘taking into account the provisions 
that are specified in the grounds’. This mainly implied that the accompanying Act should 
be modified as to strengthen the position of the Bundestag and Bundesrat with regard to 
European Union matters. Furthermore, it provided a comprehensive assessment of the 
process of European integration and its effects on Germany.340 The Bundesverfassungsgericht 
makes clear that according to the principle of national sovereignty, as incorporated in 
the German Constitution, the evolution of a federal European statehood is prevented. 
Moreover, it reaffirms the prerogative of the Bundesverfassungsgericht to review European 
law in extraordinary situations: ‘the Court reviews whether the inviolable core content of 
the constitutional identity of the Basic Law pursuant to Article 23(1)(3) in conjunction 
with Article 79(3) of the Basic Law is respected’.341 Hence, the Court extends the ultra vires 
review which was discussed above to an ‘autonomous, country-specific standard whose 
content is defined by the German Constitution’.342 

337 German Bundesverfassungsgericht 13 March 2007 Treibhausgas-Emissionsberechtigungen, 
BverfGE 118, 79.

338 German Bundesverfassungsgericht 12 October 1993 Treaty of Maastricht, BverfGE 89, 155; [1994]  
1 CMLR 57.

339 German Bundesverfassungsgericht 30 June 2009 Treaty of Lisbon, BverfGE 123, 267. An extensive discussion 
in the doctrine of this judgment exists. Cf., for instance, Thym 2009, De Waele 2010, Steinbach 2010. 

340 See extensively on this Thym 2009. 
341 German Bundesverfassungsgericht 30 June 2009 Treaty of Lisbon, BverfGE 123, 267, para. 340.
342 Thym 2009, p. 1806.
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Recently, the Bundesverfassungsgericht provided more specific insights with regard to the 
assessment whether EU law can be qualified as ultra vires and thus should be declared 
inapplicable for the German legal order. It did so in the Honeywell case, in which it 
addressed the question whether the judgment of the Court of Justice in Mangold constitutes 
an ultra vires act.343 In the Mangold case, the Court of Justice introduced the prohibition 
of discrimination on grounds of age as a general principle of EU law. The case has been 
subject to critism as the basis of this finding was highly controversial.344 

In Honeywell, the Bundesverfassungsgericht first provides some general remarks on its 
task of ultra vires review, which can only be exercised in a manner that is open towards 
European law:

‘This means for the ultra vires review at hand that the Federal Constitutional Court 
must comply with the rulings of the Court of Justice in principle as a binding inter-
pretation of Union law. Prior to the acceptance of an ultra vires act on the part of the 
European bodies and institutions, the Court of Justice is therefore to be afforded the 
opportunity to interpret the Treaties, as well as to rule on the validity and interpretation 
of the legal acts in question, in the context of preliminary ruling proceedings according 
to Article 267 TFEU. As long as the Court of Justice did not have an opportunity to rule 
on the questions of Union law which have arisen, the Federal Constitutional Court may 
not find any inapplicability of Union law for Germany.
Ultra vires review by the Federal Constitutional Court can moreover only be consid-
ered if it is manifest that acts of the European bodies and institutions have taken place 
outside the transferred competences. A breach of the principle of conferral is only man-
ifest if the European bodies and institutions have transgressed the boundaries of their 
competences in a manner specifically violating the principle of conferral, the breach 
of competences is in other words sufficiently qualified. This means that the act of the 
authority of the European Union must be manifestly in violation of competences is and 
that the impugned act is highly significant in the structure of competences between the 
Member States and the Union with regard to the principle of conferral and to the bind-
ing nature of the statute under the rule of law’.345

343 German Bundesverfassungsgericht 6 July 2010 Honeywell 2 BvR 2661/06.
344 Case C-144/04 Mangold [2005] ECR I-9981; see Section 2.2.2.
345 German Bundesverfassungsgericht 6 July 2010 Honeywell 2 BvR 2661/06, at paras. 60-61;
 ‘Das bedeutet für die vorliegend in Rede stehende Ultra-vires-Kontrolle, dass das Bundesverfassungsgericht 

die Entscheidungen des Gerichtshofs grundsätzlich als  verbindliche Auslegung des Unionsrechts zu 
beachten hat. Vor der Annahme eines Ultra-vires-Akts der europäischen Organe und Einrichtungen 
ist deshalb dem Gerichtshof im Rahmen eines Vorabentscheidungsverfahrens nach Art. 267 AEUV die 
Gelegenheit zur Vertragsauslegung sowie zur Entscheidung über die Gültigkeit und die Auslegung der 
fraglichen Rechtsakte zu geben. Solange der Gerichtshof keine Gelegenheit hatte, über die aufgeworfenen 
unionsrechtlichen Fragen zu entscheiden, darf das Bundesverfassungsgericht für Deutschland keine 
Unanwendbarkeit des Unionsrechts feststellen.

 Eine Ultra-vires-Kontrolle durch das Bundesverfassungsgericht kommt darüber hinaus nur in Betracht, 
wenn ersichtlich ist, dass Handlungen der europäischen Organe und Einrichtungen außerhalb der 
übertragenen Kompetenzen ergangen. Ersichtlich ist ein Verstoß gegen das Prinzip der begrenzten 
Einzelermächtigung nur dann, wenn die europäischen Organe und Einrichtungen die Grenzen ihrer 
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Hence, the Bundesverfassungsgericht will only exercise its power if the violation of EU 
competences is sufficiently serious. Moreover, it rules that the Court of Justice has the 
power to interpret and apply European law, which includes the further development of 
European law.346 This altogether leads the Bundesverfassungsgericht to the decision that 
the Court of Justice did not act ultra vires in the Mangold case, as a sufficiently qualified 
breach by the Court of Justice of the principle of conferral cannot be ascertained.

The primacy of European law over the French Constitution is generally not accepted. In 
Sarran and Levacher,347 the Conseil d’État observed that international treaties did not have 
primacy over the Constitution.348 In SNIP, it decided the same for European law.349 The 
Cour de Cassation decided in a similar manner in Fraisse.350 Moreover in Olziibat, the 
Conseil d’État recently adjudicated that a European regulation should be applied in the 
light of a Constitutional provision, hence interpreting European law in the light of the 
provision (instead of the other way around).351 

The Conseil Constitutionnel observed the supreme position of the French Constitution 
in 2004, in cases on the transposition of directives into French law.352 That is to say, the 
absence of a competence to review the law transposing directives was not absolute, since 
the Conseil d’Etat reserved this competence for provisions which conflict with an ‘express 
contrary provision of the Constitution’. As a result, a debate ensued on the interpretation 
of this term,353 which the Conseil d’Etat has explained in a working paper: ‘An express 
provision [disposition expresse] is a norm typical for France, that is to say without an 
equivalent in the European catalogue of fundamental rights and general principles, the 
principles which are common to the Member States as being relevant for the European 

Kompetenzen in einer das Prinzip der begrenzten Einzelermächtigung spezifisch verletzenden Art 
überschritten haben (Art. 23 Abs. 1 GG), der Kompetenzverstoß mit anderen Worten hinreichend 
qualifiziert ist. Dies bedeutet, dass das kompetenzwidrige Handeln der Unionsgewalt offensichtlich ist 
und der angegriffene Akt im Kompetenzgefüge zwischen Mitgliedstaaten und Union im Hinblick auf 
das Prinzip der begrenzten Einzelermächtigung und die rechtsstaatliche Gesetzesbindung erheblich ins 
Gewicht fällt.’

346 German Bundesverfassungsgericht 6 July 2010 Honeywell 2 BvR 2661/06, at paras. 62-63.
347 French Conseil d’État 30 October 1998 Sarran, Levacher et autres, AJDA 1998, 1039.
348 See in this respect also French Conseil d’État 3 December 2001 Syndicat national de l’industrie 

pharmaceutique, Rec., p. 642.
349 French Conseil d’État 3 December 2001 Syndicat national de l’industrie pharmaceutique, Rec., p. 642; cf. 

recently also for instance French Conseil d’État 8 February 2007 Société Arcelor Atlantique et Lorraine et 
autres, Rec., p. 55; [2007] 2 CMLR 28 in which this was reaffirmed.

350 ‘que la suprématie conférée aux engagements internationaux ne s'appliquant pas dans l’ordre interne aux 
dispositions de valeur constitutionnelle’; French Cour de Cassation 2 June 2000 Fraisse, Decision No. 450.

351 French Conseil d’État 3 June 2005 M. Tamir A, Decision No. 281001.
352 French Conseil Constitutionnel 10 June 2004 Loi pour la confiance dans l’économie numérique, decision  

n. 2004-496 DC, para. 7; 1 July 2004 Loi relative aux communications électroniques et aux services de 
communication audiovisuelle, Decision No. 2004-497 DC, para. 18; 29 July 2004 Loi relative à la 
bioéthique, decision n. 2004-498 DC, para. 4; 29 July 2004 Loi relative à la protection des personnes 
physiques à l’égard des traitements de données à caractère personnel, decision n. 2004-499 DC, para. 7.  
See extensively on this case law Levade 2007.

353 See for more references Camby 2004, p. 885.
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judge’.354 In line of this explanation, the Conseil Constitutionnel changed the concept of 
‘express contrary provision of the Constitution’ into ‘rule or principle inherent to the 
constitutional identity of France’355 in a 2006 decision.356 The precise contents of this term 
are not very clear, as the French Constitution does not have an eternity clause, as is the 
case in Germany. Hence, all provisions can be modified, except the republican structure 
of the government.357 Hence, the constitutional identity may differ from time to time. It is 
unclear to what extent this also applies to regulations and decisions, because no explicit 
case law in this field exists. 

Apart from the reference to the ‘dispositions constitutionnelles expresses’ which clearly 
indicate the supreme rank of the French Constitution, the Conseil Constitutionnel refers 
to Article 88-1 of the French Constitution in its decisions of 2004, to illustrate the 
obligation to transpose directives into national law, and not to the European case law on 
this topic. In this way, the Court again emphasises the ultimate supremacy of the French 
Constitution.358 In other words, ‘it is the [French] Constitution which gives the force to the 
Treaties and the derived rules of law’.359 This was also held in the decision of the Conseil 
Constitutionnel on the compatibility of the European Constitution – which codified the 
primacy of European law over national law in Article I-6 – and the French Constitution.360 
The Conseil Constitutionnel held that this did not change the current situation, since 
European law already had primacy over national legislation based on Article 88-1 of the 

354 ‘En définitive, une disposition expresse est une norme propre à la France, c’est-à-dire sans équivalent 
dans le catalogue communautaire des droits fondamentaux et principes généraux du droit, les 
principes communs aux Etats membres relevant du juge communautaire.’ La jurisprudence 
constitutionnelle  française relative au droit communautaire à la veille de l’examen par le Conseil 
Constitutionnel du traité établissant une Constitution pour l’Europe, November 2004, p. 57, via:  
http://www. Conseil-constitutionnel.fr/decision/2004/2004505/note.pdf.

355 ‘règle ou principe inhérent a l’identité constitutionnelle de la France’.
356 French Conseil Constitutionnel 27 July 2006 Loi relative au droit d’auteur et aux droits voisins dans la 

société de l’information, decision n. 2006-540 DC.
357 Article 89 (3) of the French Constitution. 
358 Richards 2006, p. 517.
359 ‘c’est bien la Constitution qui donne sa force aux Traités et au droit dérivé’. La jurisprudence 

constitutionnelle française relative au droit communautaire à la veille de l’examen par le Conseil 
Constitutionnel du traité établissant une Constitution pour l’Europe, November 2004, p. 53, via:  
http://www.Conseil-constitutionnel.fr/decision/2004/2004505/note.pdf.

360 French Conseil Constitutionnel 19 November 2004 Constitution of Europe, Decision No. 2004-505 DC. 
English translation: www.conseil-constitutionnel.fr/decision/2004/2004505/eng.htm.
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French Constitution.361 Hence, again Article 88-1 of the French Constitution serves as 
legal basis for the primacy of European law.362 

Finally, attention should be paid to the recent case of Arcelor Atlantique et Lorraine from 
the Conseil d’État.363 In this case, annulment was sought of a décret which transposed 
a directive. The main argument for this annulment was that the décret violated 
constitutional principles, particularly the principle of equality. As the décret transposed 
the directive almost literally word by word, the supremacy of the French Constitution 
over EU law was directly opposed by the (European) obligation to transpose directives 
correctly. The Conseil d’État ruled, in the light of the aforementioned case law of the 
Conseil Constitutionnel, that two steps should be taken. Firstly, the judge should examine 
whether the invoked constitutional principle has an equivalent at European level. If that 
is the case, the second question should be posed, namely whether the décret is contrary to 
the French Constitution should be answered by examining whether the directive that the 
décret transposes is contrary to the general principle of European law concerned. When 
the national judge deems that this might be the case, a reference to the Court of Justice 
is required.364 If no equivalent of the invoked constitutional principle exists at European 
level, the usual approach applies and the décret is examined in the light of the constitutional 
principle concerned.
 
2.4.5 Direct effect of European law

The Dutch, French and German courts have accepted the direct effect of European law.365 
With regard to the Netherlands, this follows from the acceptance of the foundations 
provided by the case law of the European Court of Justice. This acceptance was facilitated 
by the fact that the system of direct effect as developed by the Court of Justice was also in 
line with the Dutch case law with regard to ordinary international law.

361 French Conseil Constitutionnel 19 November 2004 Constitution of Europe, Decision No. 2004-505 DC, 
para. 13; If Article 1-1 of the Treaty replaces the bodies established by previous treaties by a single 
institution, the European Union, upon which Article 1-7 confers legal personality, the provisions of this 
Treaty, particularly the close proximity of Articles 1-5 and 1-6 thereof, show that it in no way modifies 
the nature of the European Union, nor the scope of the principle of the primacy of Union law as duly 
acknowledged by Article 88-1 of the Constitution, and confirmed by the Constitutional Council in its 
decisions referred to hereinabove; that hence Article 1-6 submitted for review by the Constitutional 
Council does not entail any revision of the Constitution.

362 In the most recent ruling on the Lisbon Treaty, the topic of primacy is not discussed by the Conseil 
Constitutionnel. In its press release, it explains that the topic is not particularly relevant, because the new 
Treaty does not include specific explicit provisions on primacy.

363 French Conseil d’État 8 February 2007 Société Arcelor Atlantique et Lorraine et autres, Rec., p. 55; [2007] 
2 CMLR 28.

364 In this regard, the Conseil d’État refers a preliminary question to the Court of Justice.
365 See extensively Claes & de Witte 1998, particularly p. 181. 
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The Bundesverfassungsgericht has also very clearly accepted the direct effect of European 
law.366 By doing so, it reversed the judgment of the Bundesfinanzhof in the Kloppenburg 
case in which direct effect of directive provisions was excluded by means of a very literal 
reading of the Treaty, which led to the conclusion that directives cannot directly produce 
legal effects.367 Direct effect has not been disputed by German courts ever since. Scheuing 
explains this from the acceptance of primacy by German Courts: ‘for the supremacy and 
the direct effect of Community law are closely linked. Therefore, whenever German courts 
enforce the supremacy of Community law by setting aside inconsistent domestic law, they 
acknowledge at the same time the direct effect of the Community provision within the 
German legal order’.368 

The direct effect of European law in the French legal system as such did not cause particular 
problems, except with regard to directives. In that field the Conseil d’État developed 
its well-known Cohn Bendit case law, in which it determined that directives cannot be 
invoked by individuals in support of an action brought in the courts against an individual 
administrative act.369

Over the years, however, the Conseil d'État also softened the consequences of Cohn Bendit.370 
The Conseil d'État began to establish possibilities for individuals to use directives to seek 
annulment of individual administrative decisions. For instance, it allowed individuals to 
invoke directive provisions in an action for excès de pouvoir to contest the underlying 
statutory act in which the directive was transposed,371 or more general any underlying 
statutory act within the scope of the directive.372 The softening of the consequences of 
Cohn Bendit is also exemplified, for example, by the fact that individuals are able to invoke 
directly effective provisions of directives against individual administrative decisions as 
an exception d’illégalité, arguing that a legal basis is lacking, because the administrative 
decision is based on an illegal act.373 This exception was accepted irrespective of whether 
the basis of the individual decision was in a underlying statutory act (décret) as in the 
Palazzi case,374 a statute as in Revert et Badelon,375 or rules deriving from case law in Tête.376 
Hence, ‘the Cohn-Bendit case law clearly does not have a primary practical interest. Its 

366 See, for example, German Bundesverwaltungsgericht 5 June 1986 Denkavit, BVerwGE 74, 241 and German 
Bundesverfassungsgericht 8 April 1987 Kloppenburg, BVerfGE 75, 223.

367 German Bundesfinanzhof 25 April 1985, VR 123/84.
368 Scheuing 2004, p. 711.
369 French Conseil d’État 22 December 1978 Cohn-Bendit, [1980] 1 CMLR 543.
370 See extensively Dubos 2001, p. 153 et seq.
371 French Conseil d’État 28 September 1984 Conféderation nationale des sociétés de protection des animaux 

de France et des pays d’expression française, Rec. p. 512.
372 French Conseil d’État 7 December 1984 Fédération française des sociétés de protection de la nature,  

Rec., p. 410.
373 Chapus 2001, p. 140.
374 French Conseil d’État 8 July 1991 Palazzi, Rec. p. 276.
375 French Conseil d’État 10 October 1996 S.A. Cabinet Revert et Badelon, Rec., p. 397.
376 French Conseil d’État 6 February 1998 Tête, Rec., p. 30.
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importance results before all from the fact that the Conseil d’État has conserved its identity 
in its relations with the European Union. Thus, it has a acquired a symbolic value’.377

Although the Cohn Bendit case law has thus softened over the years, it was only abandoned 
recently by the Conseil d'État in Mme Perreux.378 In this case, a judge challenged the arrêté 
of the Minister of Justice not to appoint her for a specific function. She argued that she was 
discriminated against and was not able to submit enough proof for this discrimination. 
Therefore, she invoked Directive No. 2000/78 establishing a general framework for equal 
treatment in employment and occupation, and particularly Article 10 which provides 
for a system of evidence in favour of the alleged victim. As the transposing law was not 
applicable at the case ratione temporis, Madame Perreux invoked the directive itself, the 
time limit of which had expired. The Conseil d'État ruled:

‘every individual can invoke, in the framework of an action against an administrative 
act without general application, the precise and unconditional provisions of a direc-
tive, when the state has not adopted the required measures for transposition within the 
prescribed time limit’.379

The reasons for this explicit change may be diverse. Rapporteur Public Guyomar 
suggested that the Conseil d’État was becoming isolated in Europe, being the only one 
denying direct effect of directive provisions. The same applies within France compared 
with the Cour de Cassation. Moreover, the denial of direct effect is also at odds with the 
fact that Article 88-1 of the French Constitution establishes the French participation in 
the European Union. Hence, the obligation to transpose directives, then, also follows from 
the French Constitution. In this regard, Granger has referred to the more pro-European 
attitude that both the Conseil Constitutionnel and the Conseil d’État have developed in 
their case law in recent years stating: ‘paradoxically, this jurisprudence is not motivated 
by pro-European considerations, but by the desire to restore French influence in Europe, 
protect French fundamental values and interests, and increase the scope of judicial control 
over the French Legislator and Administration’.380 Although this statement concerns the 
earlier case law, as the article dates from 2008, this general statement can also be applied to  
Mme Perreux case.

377 ‘la jurisprudence Cohn-Bendit n’a sans doute pas un intérêt pratique de tout premier ordre. Son 
importance résulte avant tout du fait qu’elle est ce qui reste de la volonté du Conseil d'État de conserver 
son identité dans ses rapports avec l’Union européenne. Elle a ainsi acquis valeur symbole.’ Chapus 2001,  
p. 142.

378 French Conseil d’État 30 October 2009 Mme Perreux, n° 298348; see extensively M. Canedo-Paris 2010 
and Kovar 2010.

379 ‘tout justiciable peut se prévaloir, à l’appui d’un recours dirigé contre un acte administratif non 
réglementaire, des dispositions précises et inconditionnelles d’une directive, lorsque l’Etat n’a pas pris, 
dans les délais impartis par celle-ci, les mesures de transposition necessaries.’

380 Granger 2008, p. 335.
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2.4.6 Consistent interpretation

The principle of consistent interpretation is rather easily accepted in the national legal 
orders of the Member States. The main reason for this is that consistent interpretation is a 
natural feature of most legal systems, as norms are interpreted in light of superior ranking 
rules of law.381 Hence, although the case law of the Court of Justice made clear that a 
European dimension should be drawn into this picture, this did not mean that a new, 
unknown instrument had to be introduced in the Member States.

This rather easy acceptance of the obligation to interpret national law in conformity with 
European law also applies to Germany, France and The Netherlands. In all three countries, 
the idea that national law should be interpreted in conformity with European law has been 
accepted, not only with regard to the courts, but also for administrative authorities in the 
national case law.382 Moreover, the restrictions developed in the case law of the Court of 
Justice with regard to the principle have also been accepted. 

The decision of the Dutch Council of State, which has ruled that the principle of legal 
certainty prevents the extension of a prohibition incorporated in national law by means of 
interpretation in the light of a directive, is particularly interesting in this regard.383 It also 
established that the interpretation of national law in conformity with a directive cannot 
create the power to impose an administrative fine.384

2.5 Findings and summary 

2.5.1 Principles

The main aim of this chapter was to provide a background on the most important 
principles with regard to the effects of European law in the national legal order. Moreover, 
since different definitions are applied for these principles in both case law and literature, it 
is necessary to select feasible definitions to apply throughout this thesis. That is not to say 
that only the chosen definition is correct; notions may differ in relation to the context in 
which they are applied, and definitions can be formulated more broadly or more narrowly 
according to the topic concerned. 

Direct effect is defined in terms of ‘justiciability’, which for administrative authorities can 
be regarded as an obligation to apply: 

381 Jans, De Lange, Prechal & Widdershoven 2007, p. 99.
382 Cf. German Bundesverwaltungsgericht 6 December 1996, BVerwGE 102, 282, 286.
383 Dutch Raad van State 28 February 2007 Fortis, AB 2007, 183; M en R 2007, nr. 45.
384 Dutch Raad van State 4 March 2009, AB 2009, 156.
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‘the obligation of national courts and administrative authorities to apply the relevant 
provision of European law as a standard for legality or other forms of compatibility 
review or as a norm which governs the case’. 

Hence, when certain limits are provided in a provision of a directive, this provision can 
serve as a standard for legal review. When this leads to the non-application of incompatible 
law and a legal vacuum arises, the directive provision can be applied as a norm to govern 
the case.

In this thesis concerning the obligations of national administrative authorities, it seems 
feasible to define all three principles in terms of obligations, since all three refer to an 
obligation imposed on administrative authorities. Primacy is defined as a conflict rule that 
implies an obligation to disapply: 

‘[t]he obligation of national courts and administrative authorities to disapply provisions 
of national law which are incompatible with directly effective provisions of  European 
law’. 

Hence, when a rule of national law is incompatible with, for instance, the freedom of 
establishment, the national court or authority concerned is obliged not to apply the 
national provision concerned. 

Accordingly, consistent interpretation is an obligation to interpret: 

‘the obligation of national courts and administrative authorities to interpret the appli-
cable national law as much as possible in a way which ensures the fulfilment of obliga-
tions deriving from European law’. 

For example, when national law implements Directive No. 75/442, the national courts 
and administrative authorities should interpret the term ‘waste’ in light of European law. 
Consistent interpretation can have a remedial character. For instance, when national law 
provides several possibilities to limit the export of waste, whereas a directive only permits 
a limitation on the export of waste in a particular situation, then the provisions of national 
law can be interpreted according to the directive. That then means that the incorrect 
transposition of the directive is ‘repaired’ in the specific case by allowing the export of 
waste in more situations than national law actually allows.385

The principles of institutional and procedural autonomy are very important for the effects 
of European law in the national legal order. Although both principles are closely related 
and interwoven, a distinction can still be drawn.

385 This example is derived from Dutch Raad van State 15 December 1994, AB 1996, 29.
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With regard to the contents, institutional autonomy is concerned with the division of 
power between the organs and the organisation of administrative structures of Member 
States, in the light of the Member States’ obligations which exist towards the European 
Union. Procedural autonomy, on the other hand, involves the system of national 
procedural law that serves as a vehicle in the application of Union law in the national legal 
order. Moreover, the development and status of both forms of autonomy differs. National 
institutional autonomy can be seen as a basic assumption. Although specific instruments 
of European law can deviate from the principle of national institutional autonomy, it can 
be regarded as a rather strong and fundamental principle. 

When the principle of national institutional autonomy was developed in the case law of the 
Court of Justice in the early 1970s, the considerations of the Court were formulated broadly. 
Later on, this led to the development of the principle of national procedural autonomy in 
both case law and academic literature. Due to the importance of national procedural law 
for the effectiveness of European law (which should not be underestimated), the principle 
of national procedural autonomy has been particularly developed by the Court of Justice 
by means of establishing in its case law the more specific principles of equivalence, 
effectiveness and effective judicial protection to provide more practical handles to gear 
the principle to specific situations.

2.5.2 Effects of European law in the national legal orders

With regard to the effects of European law in the national legal orders of Germany, France 
and The Netherlands some general conclusions can be drawn. In short, the primacy of 
European law over national legislation is accepted in all three Member States. That also 
applies to the direct effect of European law, although the French Conseil d’État did have 
to take some hurdles in this respect. The primacy of European law over constitutional law 
has, however, caused more difficulties. Although European law also requires precedence 
in this respect, The Netherlands seems to be one of the few Member States which accepts 
this. Both the Bundesverfassungsgericht and the Conseil Constitutionnel, however, have 
developed some restrictions. The Bundesverfassungsgericht reserved the competence to 
review whether the fundamental rights of the Grundgesetz are respected, and whether 
European institutions do not overstep their competences. The Conseil Constitutionnel 
reserved the right of review in cases in which ‘principles or rules which are inherent to 
the constitutional identity of France’ are in danger. These reservations, however, seem to 
have a hypothetical nature, since their scope has been narrowed through case law, and 
moreover they have never been applied in practise. Nevertheless, they have encouraged 
the Court of Justice to develop fundamental rights in its case law. If that had not happened, 
perhaps these reservations would not have remained hypothetical. 

The case law of both constitutional courts also reveals another important difference 
between the primacy of European law in France and Germany, on the one hand, and The 
Netherlands, on the other. The case law of the Bundesverfassungsgericht and the Conseil 
Constitutionnel clearly indicates that primacy – that is to say the obligation to set aside 
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incompatible national law for the provisions of European law – follows from national 
sources. For example, the Bundesverfassungsgericht often refers to the Zustimmungsgesetz 
(statute of consent) and the Grundgesetz,386 whereas the Conseil Constitutionnel refers 
to provisions of the French Constitution on the EU in virtually all cases on European 
law. This once again indicates the strong position of the constitutions in both France and 
Germany, even as a source for the primacy of European law over national legislation. Or 
in the words of Roux, the Constitution only cedes to European law because of its own 
consent to do so in Article 88-1, ‘at the very moment that the Constitution concedes 
its own subordination, it demonstrates its supremacy’.387 The Netherlands, on the other 
hand, is one of the Member States in which European law takes effect in the national 
legal order without a specific provision on the EU in the constitution. On the contrary, 
the Dutch courts have accepted that primacy and direct effect follow from European law 
itself, irrespective of national constitutions or other laws, although some discussion exists 
in this regard in scholarly writing.

386 See for example German Bundesverfassungsgericht 22 October 1986 Solange II, BVerfGE 73, 339; [1987] 3 
CMLR 225.

387 Roux 2004, p. 932.
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the development of the Costanzo obligAtion in the cAse of the 
court of Justice

3.1  Introduction 

In this chapter the case law on the obligations of national administrative authorities 
with regard to national law, which is incompatible with European law is discussed. The 
Court of Justice has rendered judgment in several cases on this subject. Obviously, one 
of the main features of case law is that it develops on a case-to-case basis, in which each 
judgment is tailored to the specific situation at hand. This explains why the chronological 
development of European case law in this field may resemble a disconnected jigsaw puzzle 
at first glance.

Although the case law concerned is very diverse, it is possible to order it somewhat. In this 
regard, the distinction between direct and indirect collisions is very helpful. On the one 
hand, a direct collision of a norm of European law with a norm of national law can occur, 
because both norms substantively govern the factual situation. For instance, European 
law prohibits a specific additive in food, whereas national law requires the producer to 
add it. On the other hand, a so-called indirect collision is also possible, for example when 
the provisions of national procedural law – such as time limits – hinder the application of 
substantive European law in practice. This distinction has evolved and has been extensively 
discussed in particular in the German doctrine. Although this thesis focuses on direct 
collisions, it is interesting to also briefly discuss the case law on indirect collisions as well, 
not only to provide the entire picture but also to put the case law on direct collisions in 
perspective. 

Finally, this chapter also pays attention to the circumstances under which national 
administrative authorities have to comply with their obligations under EU law. These 
obligations generally follow on from an analogous application of the obligations of 
courts to national administrative authorities. One has to bear in mind, however, that 
administrative authorities do not possess some of the important powers that are at the 
disposal of national courts. Two important differences are evident. Firstly, the fact that 
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administrative authorities are not allowed to use the preliminary procedure, and secondly 
that they are not allowed to provisionally leave provisions of secondary EU law unapplied 
in case of alleged invalidity. As these differences are important arguments that resurface 
in subsequent chapters, this chapter already provides the background to the case law of 
the Court of Justice.

In this chapter, the distinction between direct and indirect collisions is first discussed. The 
focus then shifts to the development of the case law of the Court of Justice with regard to 
direct collisions, as that is the topic of the thesis, but some attention is also paid to the case 
law on indirect collisions. Finally, the individual threads are tied together by discussing 
Gervais Larsy, a very particular case in which the Court deviates from its standard 
approach. When the obligations of national administrative authorities with regard to 
collisions between national law and EU law are clear, the conditions under which these 
obligations have to be complied with are discussed. Particular attention is paid to the 
differences in the powers of national courts and national administrative authorities. The 
final section is devoted to a number of conclusions, in which the case law discussed in this 
chapter is linked to the principles introduced in Chapter 2.

3.2  Direct and indirect collisions

German scholarship1 distinguishes between direct collisions of provisions of European law 
and national law, on the one hand, and indirect collisions, on the other. This distinction 
can be applied to understand and categorise the case law with regard to the obligations 
of national administrative authorities in the case of incompatibility of European law and 
national law. Moreover, the difference is particularly important as the topic of this thesis 
primarily deals with direct collisions. The case law of the Court of Justice on indirect 
collisions is nonetheless briefly introduced in the subsequent sections, even though it does 
not form part of the central question of this book.

German scholars speak of a direct collision when a rule of European law and a rule of 
national law govern the same issue, and simultaneous application of both rules is not 
possible as this would lead to incompatible legal consequences.2 In general, this concerns 
rules of substantive law, e.g. a direct collision occurs when an order or command of 
European law – for example, one of the free movement provisions – collides with a 
prohibition of national law. Nevertheless, direct collisions can also occur when two rules 
with a more procedural character collide, e.g. when a European law regulation or directive 
prescribes a different time limit than that provided by national law. 

To distinguish the different forms of collisions, Niedobitek draws a comparison with 
Article 31 GG, which establishes that German federal law has primacy over land law when 

1 Cf. for instance Niedobitek 2001 and Dettling 2009. This distinction can also be retraced in Austrian 
scholarship: see, for example, Ohlinger & Potacs 2001, p. 73, Schweitzer 2008, p. 26-27.

2 Niedobitek 2001, p. 73 for further references.
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both cannot be applied simultaneously. He states: ‘This concept of collisions which has 
been developed in the framework of Article 31 GG is not specifically of a constitutional 
nature, but also of a legal reasoning nature and can therefore naturally be applied on the 
relation between Community law and national law’.3

As is shown below, it is argued that this approach is indeed correct; direct collisions in 
European law are generally solved by the principle of primacy, because the application 
of priority is the only way to solve the clash of two substantive rules on the same subject 
matter. 

An indirect collision occurs when European law and national law clash on two different 
levels. For instance, European law provides substantive rules on the case concerned, 
whereas the application of these rules depends on national procedural law.4 This is, for 
example, the case when European law grants a right to individuals or imposes a duty 
on the Member States, but the application of this right is subject to national procedural 
rules. When the European rule does not govern procedural matters, the application of 
primacy does not solve the problem since the national rule does not substantively govern 
the case. Therefore, the Court of Justice has established in standing case law that it is up to 
the Member States to determine the procedural rules by which substantive European law 
takes effect in the national legal order. As follows from Deutsche Milchkontor, the principle 
of national procedural autonomy applies: 

‘… according to the general principles on which the institutional system of the Com-
munity is based and which govern the relations between the Community and the Mem-
ber States, it is for the Member States, by virtue of Article 5 of the Treaty [currently 
Article 4(3) TFEU, MV], to ensure that Community regulations […] are implemented 
within their territory. In so far as Community law, including its general principles, does 
not include common rules to this effect, the national authorities when implementing 
Community regulations act in accordance with the procedural and substantive rules of 
their own law.’5 

Hence, when national procedural law limits the application of substantive European law 
in the national legal order, this indirect collision is solved within the scope of the principle 
of national procedural autonomy.6 

To provide a proper context, it should be noted that in principle, one issue could 
simultaneously involve both a direct and an indirect collision. For instance, substantive 
rules of national law may collide with the European free movement of goods provisions, 

3 ‘Dieser im Rahmen von article 31 GG entwickelte Kollisionsbegriff ist nicht spezifisch verfassungsrechtlicher, 
sonder rechtslogischer Art und kann daher ohne weiteres auf das Verhältnis zwischen EG-Recht und 
nationalem Recht übertragen werden.’ Niedobitek 2001, p. 73-74.

4 Niedobitek 2001, p. 74 for further references.
5 Joined Cases 205/82 to 215/82 Deutsche Milchkontor [1983] ECR 2633.
6 See on this principle extensively par 2.3.2.
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whereas at the same time national time limits may limit the possibilities to bring a 
claim before a court on the basis of these rights deriving from EU law. In this regard, 
cases such as Ciola, Kühne & Heitz and i-21 and Arcor, are important and are therefore 
discussed below.7 In these cases, alongside the incompatibility between the (substantive) 
provisions of European law and (procedural) provisions of national law, the provisions of 
national law which limit the possibilities to bring a case before the national courts are also 
incompatible. 

Before turning to the discussion of case law with regard to the obligations of administrative 
authorities in cases of direct and indirect collisions, it should be stressed that administrative 
authorities are under a general obligation to interpret national law consistent with 
European law. This applies in particular with regard to national law that is not compatible 
with European law, but this incompatibility can be repaired by interpretation in the light of 
European law. This is the so-called ‘remedial interpretation’, which is particularly relevant 
with regard to directives that have not been transposed correctly or in due time.8 

Although the focus with regard to consistent interpretation is often on national courts, the 
obligation of consistent interpretation also applies with regard to national administrative 
authorities.9 This applies to both direct and indirect collisions between provisions of 
national law and provisions of European law. One such example arises in the case of 
Henkel,10 in which a company challenged the refusal by the German patent and trademark 
office to register a mark of that company on the ground that it lacked distinctive character. 
Since Council Directive No. 89/104/EEC to approximate the laws of the Member States 
relating to trade marks was applicable in this regard, the Bundespatentgericht (Federal 
Patent Court) referred inter alia the preliminary question to the Court of Justice. The 
question was whether ‘the distinctive character of a trade mark within the meaning of 
Article 3(1)(b) of the Directive can be assessed solely by reference to national trade usage, 
without further administrative investigations being necessary to establish whether and 
to what extent identical trade marks have been registered or refused registration in other 
Member States of the European Union?’ 

Without assessing the question whether the directive was transposed correctly, or whether 
the provisions concerned had direct effect, the Court of Justice stated:

‘As the Court has held, the competent authorities called on to apply and interpret the 
relevant national law must do so, as far as possible, in the light of the wording and the 

7 Case C-224/97 Ciola [1999] ECR I-2517; Case C-453/00 Kühne & Heitz [2004] ECR I-837; Joined Cases 
C-392/04 and C-422/04 i-21 and Arcor [2006] ECR 1-8559.

8 Prechal 2005, p. 190 et seq.
9 Von Danwitz 2008, p. 188 and 504; Claes 2006, p. 273.
10 Case C-218/01 Henkel [2004] ECR I-1725, para. 60.
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purpose of the Directive so as to achieve the result it has in view and thereby comply 
with the third paragraph of Article 249 EC [currently Article 288 TFEU, MV].’11

Although consistent interpretation is in principle required for both direct and indirect 
collisions, one should bear in mind that the instrument of consistent interpretation has 
its own limitations.12 That is also a reason why the Court of Justice is often driven back 
on other principles and methods, both in cases of direct and of indirect collisions. This is 
discussed in the following section. 

3.3 Direct collisions: the obligation to apply European law and set aside national law 
in cases of conflict

3.3.1 Introduction

The obligation to apply European law and set aside incompatible national law in cases 
of conflict has been developed over the course of the last few decades by the Court of 
Justice. This general obligation applies to direct collisions of European law, in other words 
situations in which norms of European law and norms national law govern the same 
situation and cannot be applied simultaneously as this would lead to incompatible legal 
consequences. In Simmenthal the obligation to apply European law and set aside national 
law in such situations was explicitly imposed on national courts as an unequivocal and 
uncompromising obligation for national courts.13 This led to an extensive doctrinal 
debate and the further development of case law on the European obligations of national 
courts.14 

Although the decision in Costanzo is regarded as the major breakthrough in this field, the 
first signs that administrative authorities are under the same obligation as national courts 
pre-date this case. It was in fact after Simmenthal that this obligation started to evolve more 
rapidly, with cases as Costanzo, CIF and Ciola as landmark cases. The evolution of this case 
law is discussed in this section. Firstly, the earliest signs of the ‘Costanzo obligation’ in 
infringement procedures are discussed. These cases are discussed separately because of the 
unique character of the infringement procedure, which differs greatly from preliminary 
procedures that constitute the core of the development of the Costanzo obligation. These 
cases are discussed afterwards. 

3.3.2 The first indications for the existence of the ‘Costanzo obligation’ in infringement 
procedures

The Costanzo obligation came to full bloom in judgments of the Court of Justice in 
preliminary procedures. This is easy to understand and explain since preliminary questions 

11 Both cases that the Court refers to, concern consistent interpretation by courts instead of administrative 
authorities.

12 As discussed extensively in section 2.2.3.
13 Case 106/77 Simmenthal [1978] ECR 629; Claes 2006, p. 69.
14 Claes 2006, p. 277.
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concern the application of European law in the national legal order, whereas the other 
actions before the Court primarily concern the relationship between Member States and 
European institutions, as well as between the European institutions themselves. Hence, 
the preliminary procedure has a character that is pre-eminently suitable for the discussion 
of the European law obligations of national administrative authorities as an entity within 
the Member States. 

The first signs of development can already be retraced to earlier judgments in infringement 
procedures under Article 226 EC (currently Article 258 TFEU). The infringement 
procedure can be regarded as the general enforcement procedure in which the European 
Commission has broad powers to commence enforcement proceedings against Member 
States, which it considers to be in breach of their obligations under European law. What is 
important, however, is that the infringement procedure by nature concerns the obligations 
of the Member State as such. This is in line with the principle of national institutional 
autonomy.15 As a principle, the Court does not distinguish between the different entities 
within a Member State which may be responsible for the breach of European law; the 
state is responsible ‘whatever the agency of the state whose action or inaction is the case 
of the failure to fulfil its obligations, even in the case of a constitutionally independent 
institution’.16 In that respect, the nature of the infringement procedure is much closer to 
procedures under traditional international public law than the preliminary procedure. 

Hence, the infringement procedure is a clear example of how the principle of institutional 
autonomy operates. Unless European law provides otherwise, it is up to the Member States 
to determine which authorities are responsible for the implementation and application 
of European law. The European Union simply requires that all obligations are fulfilled, 
regardless of whether the organs of the State which are ultimately responsible are 
provinces, municipalities, regions, Länder, independent administrative authorities, etc.17 
As a consequence, in the infringement procedure only the State itself can incur liability. Of 
course, this can lead to tension at the national state level between the central government and 
the responsible administrative authority. This is examined more extensively in Chapter 7. 

The first sign of development of the Costanzo obligation is perceptible in an infringement 
procedure by the European Commission against Italy.18 In this case in 1972, the 
Commission started proceedings because Italy had failed to comply with a previous 
judgment19 of the Court of Justice that had declared that ‘by the levying of a progressive 
tax on the export to other European Member States of articles of an artistic, historic, 
archaeological or ethnographic interest, Italy had failed to fulfil its obligations under 

15 See extensively section 2.3.2.
16 Case C-77/69 Commission v. Belgium [1970] ECR 237, para. 15. 
17 See for example Case C-8/88 Commission v. Germany [1990] ECR I-2321. 
18 Case 48/71 Commission v. Italy (export tax) [1972] ECR 527; ‘export tax’ is added to avoid confusion with 

a later case between the Commission and Italy, which is discussed later.
19 Case 7/68 Commission v. Italy (art treasures) [1968] ECR 423.

The Costanzo Obligation Maartje Verhoeven



The development of the Costanzo obligation in the case of the Court of Justice

85

The development of the Costanzo obligation in the case of the Court of Justice Chapter 3 

Article 16 EEC’.20 Italy tried to escape a condemnation by the Court of Justice by arguing 
that a difficult parliamentary procedure is the only way to abolish the taxes in conformity 
with Italian constitutional law. Moreover, Italy pointed to the lack of a possibility to issue 
administrative instructions not to apply the inconsistent national law in the meantime. 

The Court of Justice gave short shrift to this reasoning, which is mainly based on references 
to obstacles of national law that hamper compliance with European law. Irrespective of 
the arguments put forward by the Italian Government, the case mainly involved a direct 
collision of two incompatible substantive provisions. Whereas the Court had indicated in 
a previous case that Article 16 EEC has direct effect,21 the Court of Justice stated:22 

‘Since it is a question of a directly applicable Community rule, the argument that the 
infringement can be terminated only by the adoption of measures constitutionally ap-
propriate to repeal the provision establishing the tax would amount to saying that the 
application of the Community rule is subject to the law of each Member State and more 
precisely that this application is impossible where it is contrary to a national law. 
In the present case the effect of Community law, declared as res judicata in respect of 
the Italian Republic, is a prohibition having the full force of law on the competent na-
tional authorities against applying a national rule recognized as incompatible with the 
treaty and, if the circumstances so require, an obligation on them to take all appropriate 
measures to enable Community law to be fully applied.’23

In an infringement procedure against France some years later,24 the Commission sought 
a declaration that France has not complied with its European obligations by failing to 
repeal a provision of the French Code du travail maritime (Maritime Act) which violated 
the freedom of movement for workers and specific provisions of Regulation No. 1612/68. 
According to this provision, a proportion of the crew of a ship, as is laid down by 
a ministerial order, must be of French nationality. Hence, as accepted by the Court of 
Justice, the application of this provision with regard to nationals of other Member States 
violates the principle of freedom of movement for workers, and specific provisions on the 
topic as codified in Regulation No. 1612/68. France challenged the legal interest of the 
Commission. It argued that in practice the provisions were not discriminatory between 
French nationals and those of other Member States, since ‘in spite of the continuance of 
the provisions in question, there is no discrimination in its application between French 

20 The text of Article 16 EEC-treaty was: ‘Member States shall abolish between themselves customs duties 
on exports and charges having equivalent effect by the end of the first stage at the latest.’ 

21 Case 18/71 Eunomia di Porro v. Italy [1971] ECR 811.
22 As later repeated in the Order of the Court in Joined Cases 24/80 and 97/80 R Commission v. France 

[1980] ECR 1319.
23 Remarkably enough, this did not lead to a condemnation, because Italy succeeded in repealing the 

conflicting law in the time-period between the conclusion of Advocate-General Roemer and the 
judgment of the Court of Justice, of which the Court was informed several days before the judgment. It is 
even more peculiar that this was done by decree, although Italy for the past few years declared that only 
the legislature had the power to repeal the law.

24 Case 167/73 Commission v. France [1974] ECR 359.
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nationals and those of other Member States, taking into account that the directions given 
verbally to the naval authorities requires that ‘the nationals of the Community shall be 
treated as French nationals’. The Court of Justice dismissed this argument, but also stated 
that in challenging the legal interest of the Commission, France has sought to deny that a 
violation of the EC Treaty exists. 

Accordingly, the Court is not satisfied at all with the French argument that verbal directions 
had been given to the naval authorities to treat European nationals as French nationals: 

‘A correct assessment of the legal position should have led the French authorities to 
find that since the provisions of Article 48 and of Regulation No. 1612/68 are directly 
applicable in the legal system of every Member State and Community law has priority 
over national law, these provisions give rise, on the part of those concerned, to rights 
which the national authorities must respect and safeguard and as a result of which all 
contrary provisions of internal law are rendered inapplicable to them’.

To sum up, these judgments in infringement procedures show that the seeds of the 
Costanzo obligation which was developed in the 1980s, were already sown in infringement 
procedures in the 1970s. Since the Court of Justice is generally focused on the assessment 
of the alleged infringement of European law by a Member State, the very general and 
broad formulation can be explained from this context. An accurate description of the 
obligations of specific state organs is not the main aim of the infringement procedure. 
Nevertheless, in the cases discussed above, the Court of Justice was triggered to examine 
the position of administrative authorities in particular, either because the Member State 
bases its reasoning upon the internal structure and organisation of the Member State, 
or because the Member State argues that verbal instructions justify that de facto legal 
provisions are contrary to European law. Moreover, an important difference with the case 
law discussed below in that these infringement procedures impose the obligation not to 
apply provisions of national law on administrative authorities after the Court of Justice 
has established the incompatibility between the two. As is discussed below, that is a major 
difference with the Costanzo obligation, which goes an important step further.

3.3.3 The birth of the Costanzo obligation

After these first indications, the Costanzo obligation was further developed in several 
judgments in preliminary cases by the Court of Justice in the 1980s. As already stated, the 
preliminary procedure has a very specific character, since questions of national courts are 
concerned. Hence, such cases generally concern the application of European law within 
the Member State. It is, therefore, not at all surprising that such preliminary questions 
may concern the specific obligations that European law imposes on specific state entities 
(e.g. courts or administrative authorities), including specific obligations in case of 
incompatibility of European law and national law. Moreover, the preliminary procedure 
is also perfectly suited to further elaborate and specify the precise scope and contents of 
the obligation imposed on administrative authorities not to apply national rules that are 
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incompatible with European law, as was already established by the Court of Justice in the 
infringement procedures.

Some cases concern very general obligations addressed to ‘all institutions of the Member 
States’, and thus do not further specify these obligations for administrative authorities.25 
In several cases, however, the Court of Justice has focused particularly on the obligations 
of administrative authorities in case of incompatibility of national law and European law. 
These cases are discussed here.

Rewe Butter-buying Cruises
One such case is Rewe Butter-buying Cruises,26 in which German companies brought 
proceedings against the Hauptzollamt Kiel. The companies argued that the effect of the 
so-called ‘butter-buying cruises’ (passengers were able to buy tax-free goods, such as 
butter, on board the vessel) is that inhabitants buy more on board of the ships instead of 
from local businesses. The companies considered this to be contrary to European law, in 
particular to several regulations and directives on tariffs and customs. This case shows 
a clear direct collision between two provisions of substantive law, namely German law 
provides for exceptions to tariffs and customs, which are not allowed by provisions of 
secondary European law.

In its answer to the preliminary questions of the Finanzgericht Hamburg, the Court of 
Justice addressed the obligations of administrative authorities such as the Hauptzollamt in 
case of incompatibility of national law with a European Regulation: 

‘It should be remarked first of all that under Article 189 of the Treaty [currently article 
288 TFEU, MV] a regulation ‘shall be binding in its entirety and directly applicable 
in all Member States’. A directive ‘shall be binding, as to the result to be achieved’, but 
leaves to the national authorities the choice of form and methods. According to the case 
law of the Court the binding effect of a directive implies that a national authority may 
not apply to an individual a national legislative or administrative measure which is not 
in accordance with a provision of the directive which has all the characteristics neces-
sary to render possible its application by the court.
It follows from these considerations that a person may rely before the national courts 
on his rights under the regulation. Likewise, a national authority may not apply to a 
person legislative or administrative measures which are not in accordance with an un-
conditional and sufficiently clear obligation imposed by the directive’.

As both instruments were involved in this case, the Court of Justice appears to juggle with 
the words ‘directive’ and ‘regulation’ in this section, often using them interchangeably. 
Nevertheless, the message is clear: when a provision of national law, regardless of whether 
it is legislative or administrative in nature, is incompatible with a European Regulation or 

25 See for example Joined Cases 314/81, 315/81, 316/81 and 83/82 Waterkeyn [1982] ECR 4337. 
26 Case 158/80 Rewe Butter-buying Cruises [1981] ECR 1805.
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a directly effective directive provision, an administrative authority is not allowed to rely 
on the national provision. 

The reasoning of the Court of Justice is a good example of the general approach to a direct 
collision between a substantive provision of European law and a substantive provision of 
national law. The Court focuses on the fact that individuals can rely before national courts 
on regulations – which have binding effect in general – and on provisions of directives, 
which have ‘all the characteristics necessary to render possible its application by the court’, 
i.e. directly effective provisions. Whereas direct effect of directives implies that national 
courts and national administrative authorities are under an obligation to apply the 
provision concerned, this also applies to regulations, which have binding effect in general. 
Subsequently, the Court of Justice takes this reasoning one step further, and concludes 
that national administrative authorities cannot apply national legislative or administrative 
measures which are incompatible with directly effective provisions. Although not explicitly 
mentioned, this latter step is in fact an application of the principle of primacy; as a rule of 
conflict, the priority of European law over incompatible national law is established.

Fratelli Costanzo
Several years after the judgment in Rewe Butter-buying Cruises, the preliminary question 
of the Italian judge in Fratelli Costanzo27 provided the Court of Justice once again with an 
opportunity to focus on the obligations of administrative authorities in cases of a direct 
collision. This time, the collision concerned a directly effective provision of a directive on 
the procedure for the award of public works contracts, on the one hand, and a substantive 
rule of national law, on the other. 

The bid submitted by Fratelli Costanzo for the alteration work on a football stadium was 
considered abnormally low by the Giunta Municipale of Milano and was excluded from 
the tendering procedure without an opportunity to furnish explanations. That was the 
consequence of a provision of Italian law, which provided that tenders which did not 
exceed a basic amount by a pre-determined percentage were to be automatically excluded 
from the tendering procedure. This happened to Costanzo; his tender was less than the 
basic amount and he was excluded from the tendering procedure, without any possibility 
to furnish explanations, and the Giunta Municipale of Milano awarded the contract to 
another company. 

Costanzo challenged this decision before the Tribunale amministrativo per la Lombardia, 
stating inter alia that it was illegal because the national Italian laws are incompatible with 
Article 29(5) of Council Directive No. 71/305. This provision provides that an excluded 
tendering company will be requested to furnish explanations, and that the authority 
awarding contracts will indicate which parts of the offer are unacceptable. The Tribunale 
referred several preliminary questions to the Court of Justice, inter alia asking: ‘If the Court 
of Justice rules that the aforesaid Italian legislative provisions conflict with Article 29(5) 

27 Case 103/88 Fratelli Costanzo [1989] ECR 1839.
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of Council Directive 71/305/EEC, was the municipal authority empowered, or obliged, 
to disregard the domestic provisions which conflicted with the aforesaid Community 
provision (consulting the central authorities if necessary), or does that power or obligation 
vest solely in the national courts’?

Advocate-General Lenz answered this question in the negative. He accepted that individuals 
may rely on directive provisions before courts, as well as before national administrative 
authorities. The administrative authority concerned is then of course allowed to agree 
with the individual. However, it is not by definition obliged to do so:

‘The sole question is whether it is possible to oblige them under Community law to do 
so. In my view it is not possible, because it is not open to the administrative authorities 
to refer the matter to the Court of Justice and obtain a ruling on the direct applicability 
of the relevant provision of the directive. If it applies the directly applicable provisions 
of a directive and disregards conflicting national law, it does so at its own risk and 
without the endorsement of the Court. In my opinion they are entitled to act in this 
manner but are not obliged to do so, because the Treaty does not afford it the requisite 
legal protection for doing so. […]
[An administrative authority, MV] will apply the directly applicable provision of a di-
rective only if it is convinced that its applicability is, in the specific circumstances of 
the case, beyond doubt. In that event it acts as a body giving effect to Community 
law. For the rest, the duty of the legislature to amend national law is unaffected, since 
only proper implementation can create the obligation for the administrative author-
ity to give effect to a legal situation consistent with the directive. The circumstances 
are similar in the event of a prior judicial ruling. Once the conflict of rules has been 
resolved in abstracto the administrative authorities cannot be prevented from applying 
the directly applicable measures in concreto, especially since they are no longer entitled 
to rely against an individual on the measures contrary to Community law. The matter 
need not necessarily have been resolved by a national court but may instead have been 
settled by the Court of Justice in previous proceedings for a preliminary ruling’. 

The Court of Justice, however, opted for a different approach, since this question provided 
for a perfect possibility to elaborate upon the obligations of national administrative 
authorities in case of a direct collision between two provisions of national law and 
European law. The Court availed itself of this opportunity to do so:

‘It is important to note that the reason for which an individual may, in the circum-
stances described above, rely on the provisions of a directive in proceedings before the 
national courts is that the obligations arising under those provisions are binding upon 
all the authorities of the Member States. 
It would, moreover, be contradictory to rule that an individual may rely upon the pro-
visions of a directive which fulfill the conditions defined above in proceedings before 
the national courts seeking an order against the administrative authorities, and yet to 
hold that those authorities are under no obligation to apply the provisions of the direc-
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tive and refrain from applying provisions of national law which conflict with them. It 
follows that when the conditions under which the Court has held that individuals may 
rely on the provisions of a directive before the national courts are met, all organs of the 
administration, including decentralized authorities such as municipalities, are obliged 
to apply those provisions.’

With these very clear words, the Court of Justice establishes the obligation for national 
administrative authorities to apply the directly effective provisions of a directive, and to 
refrain from the application of conflicting provisions of national law. Since other cases – 
such as Rewe Butter-buying cruises as discussed above, and other cases discussed below 
– show, this obligation also applies to other instruments of European law. Accordingly, the 
obligation can be paraphrased as ‘the obligation to apply Community law and not apply 
national law’; this obligation is often referred to in this thesis as the Costanzo obligation.

The reasoning of the Court of Justice, again, follows a pattern that is typical for cases that 
concern a direct collision between a provision of national law and a provision of European 
law, which cannot be applied simultaneously. Firstly, the Court establishes that direct 
effect means that the administrative authority concerned is obliged to apply the provision 
concerned. This is in line with the core of the definition of direct effect, as applied in this 
thesis, defining direct effect in terms of justiciability, which as a consequence leads to the 
conclusion that administrative authorities should apply the provision concerned as well. 

In Costanzo, the Court of Justice also de facto applies this definition. Referring to the cases 
Becker and Marshall, the Court argues that provisions of a directive, which are unconditional 
and sufficiently precise, may be relied upon by an individual against a State that has failed 
to implement a directive correctly in national law in time, because these obligations are 
binding upon all institutions of the Member States, including administrative authorities. 
Moreover, a strong argument in this case is the comparison with the obligations of national 
courts; if an individual, seeking an order against an administrative authority, is permitted 
to invoke a directly effective provision of a directive before a national court, would it not 
be contradictory if those administrative authorities were not under an obligation to apply 
this provision? Hence, this proves that the instrument of direct effect itself does not only 
concern the justiciability of norms before courts, but it also assumes that administrative 
authorities are under an obligation to apply directly effective provisions of European law. 

Secondly, in the same section, the Court of Justice also establishes the obligation for 
administrative authorities to refrain from applying provisions of national law which 
conflict with directly effective provisions of European law. It is clear that this obligation 
not to apply cannot merely be derived from the instrument of direct effect, since this only 
concerns the justiciability of a norm by national courts and administrative authorities. 
Hence, the basis of the obligation not to apply conflicting national law can only be based 
upon the principle of primacy. Albeit not explicitly mentioned by the Court, this rule 
of conflict provides the priority of European law over national law as solution for direct 
collisions.
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Ciola
Almost ten years after the Costanzo decision, the Court of Justice handed down its 
landmark decision in Ciola with regard to the obligations of administrative authorities in 
case of direct collisions between European law and national law.28 Ciola was the manager 
of a mooring company with a permission to establish 200 moorings for pleasure boats 
on the shore of Lake Constance. At the company’s request, the Bezirkshauptmannschaft 
Bregenz (the administrative authority of first instance of the Land of Vorarlberg) adopted 
an individual administrative decision (Bescheid), which stated inter alia that a maximum 
of 60 boats whose owners are resident abroad may be accommodated in the harbour. 
Subsequently, the Unabhängiger Verwaltungssenat (Independent Administrative Senate) 
of the district of Vorarlberg found Mr. Ciola guilty of renting two moorings to boat-owners 
who were resident abroad even though the maximum quota of 60 moorings reserved for 
foreigners had already been exceeded. Ciola appealed against the administrative fine, after 
which the Verwaltungsgerichtshof referred questions to the Court of Justice, asking whether 
the administrative decision violated the freedom to provide services as provided for by 
Article 49 EC (currently Article 56 TFEU). Furthermore, the Verwaltungsgerichtshof asked 
whether the obligation to apply European law and set aside provisions of national law also 
applied when the latter have the form of specific individual administrative decisions.29 

Since the Court of Justice concluded that the administrative decision was a violation of 
the freedom to provide services of Article 49 EC (currently Article 56 TFEU) the question 
as to which consequences this has comes into play. The Verwaltungsgerichtshof argued 
that it would have set aside national rules with a general abstract character in favour of 
European law on the basis of Simmenthal. It was, however, not sure whether the principle 
of the primacy of EU law over general rules of national law also applied to a specific 
individual administrative decision that is not in conformity with European law. The 
Austrian Government submitted that the case law on the primacy of EU law should not 
be applied automatically and without restriction to specific individual administrative acts. 
It referred to the ‘procedural autonomy of the Member States’. In its view, to hold that EU 
law takes precedence over an enforceable administrative act would call into question the 
principles of legal certainty, protection of legitimate expectations or protection of lawfully 
acquired rights.

Looking at the case in more detail, Ciola is a good example of the difference between 
direct and indirect collisions of national and European law. Austria argued that this case 
concerns an ‘indirect collision’, because the individual decision in this case had become 
final according to national procedural law. In this view, the legal problem is the question 
whether such a final decision can be challenged and annulled on grounds of illegality. The 
solution for such an indirect collision generally follows the lines of national procedural 

28 Case C-224/97 Ciola [1999] ECR I-2517.
29 Whereas Case 103/88 Fratelli Costanzo [1989] ECR 1839 concerned a provision of a general act that was 

incompatible with EC law.
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autonomy. Clearly neither the Court of Justice nor the Advocate-General Mischo, however, 
follow this approach. In the words of Mischo:

‘The matter before the national court is not, in my view, one concerning an application 
for annulment, on grounds of illegality, directed against the 1990 decision which could 
be barred by a time limit the compatibility of which with Community law would be the 
subject of the preliminary question. The question, rather, is whether the national court 
must refrain from applying that decision in the specific case before it.’30

After this qualification, he discusses all case law on direct collisions between European 
law and national law. His conclusion is clear: the direct effect and primacy of Article 49 
EC (currently Article 56 TFEU) oblige the national court not to apply prohibitions laid 
down in domestic provisions, including individual administrative decisions, that are 
incompatible with that article.

In line with Advocate-General Mischo, the Court of Justice held,

‘… that the dispute concerns not the fate of the administrative act itself, in this case the 
decision of 9 August 1990, but the question whether such an act must be disregarded 
[…] because of its incompatibility with the principle of freedom to provide services. 
Next, since the provisions of the EC Treaty are directly applicable in the legal systems 
of all Member States and Community law takes precedence over national law, those 
provisions create rights for the persons concerned which the national authorities must 
observe and safeguard, and any conflicting provision of national law therefore ceases 
to be applicable.’ 

Again, the Court draws the parallel with the position of national courts as it reminds 
that the Simmenthal obligation of national courts to set aside provisions of national law 
which are incompatible with European law has been refined in two respects. Firstly, it 
follows from Costanzo that not only courts, but also all administrative bodies, including 
decentralised authorities, are subject to the primacy obligation, and individuals may 
therefore rely on such a provision of European law against them. Secondly, it refers to 
Rewe Butter-buying Cruises31 to underline that the Simmenthal obligation applies to both 
legislative and administrative provisions of national law, whereas the latter include both 
general abstract rules and specific individual administrative decisions:

‘There is no reason why the legal protection which individuals derive from the direct 
effect of provisions of Community law and which the national courts must ensure […] 
should be refused to those individuals in cases where the dispute concerns the validity 
of an administrative measure. The existence of such protection cannot depend on the 
nature of the conflicting provision of national law. ‘

30 Opinion of AG Mischo in Case C-224/97 Ciola [1999] ECR I-2517, para. 40.
31 Case 158/80 Rewe Butter-buying Cruises [1981] ECR 1805, para. 43.
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The Court of Justice, thus, reaffirms its earlier case law; national provisions that are 
incompatible with European law should be set aside by the national administrative 
authorities concerned regardless of whether these national provisions have a general 
abstract character or have the form of individual administrative decisions. Again, 
the analogy with the obligations of national courts plays an important role in the line 
of argumentation. The Court does not explicitly refer to direct effect, but it has been 
established in earlier case law that Article 49 EC (currently Article 56 TFEU) is directly 
effective. The focus is on the principle of primacy, which implies the obligation to set aside 
incompatible provisions of national law. The choice for the application of the ‘tough’ rule 
of primacy instead of the more smooth doctrine of national procedural autonomy has 
been criticised by several Austrian and also German authors, who supported the view of 
the Austrian government. 32 

CIF
The last case to be discussed with regard to the development of the Costanzo obligation 
is CIF.33 Acting on a complaint of a German match manufacturer, the Italian competition 
authority investigated the Consorzio Industrie Fiammiferi (CIF, the Italian consortium of 
domestic match manufacturers), which was responsible for the allocation of production 
quotas to the different producers.

The Italian producers claimed that their agreements fell outside the scope of Articles 81 
and 82 EC (currently Articles 101 and 102 TFEU) because they were governed by national 
legislation (the so-called ‘state action defence’). The competition authority concluded that 
the Italian legislation governing the operations of CIF was contrary to Articles 10 and 81 
EC (currently Articles 4(3) TEU and Article 101 TFEU), and that CIF and its members 
also infringed Article 81 EC (currently Article 101 TFEU) by allocating production 
quotas. CIF subsequently brought an action before the Tribunale amministrativo per 
il Lazio, stating that the Authority was not competent to determine the validity or the 
applicability of the provisions of national law, since such power had not been conferred on 
it. CIF argued that this principle applied only for the purposes of not application, which 
is incidental, and not for non application sought directly by means of an autonomous 
declaration. The Tribunale also doubted whether the authority had the power to declare 
the Italian legislation inapplicable, and refers among others this question to the Court of 
Justice. 

It is important to note that at the time of this question, Regulation No. 1/2003 was not yet 
in force. This means that the enforcement of Articles 81(1) and 82 EC (currently Articles 
101(1) and 102 TFEU) was a shared competence of national courts and authorities, while 

32 For example Schilling, EUZW 1999, p. 407-408; Gundel 2000. 
33 Case C-198/01 CIF [2003] ECR I-8055.
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the Commission had exclusive competence to award exemptions on the basis of Article 
81(3) EC (currently Article 101(3) TFEU).34 

The Court of Justice first repeats the so-called ‘useful effect rule’ or ‘new norm’.35 These 
terms refer to the combination of Article 3(1)(g) and 10 EC read in conjunction with 
Articles 81 and 82 EC (currently Article 3(3) and 4(3) TEU, and Articles 101 and 102 
TFEU). The Court of Justice has derived from this combination that Member States are 
not allowed to introduce or maintain measures that may render the competition rules 
ineffective.36 In such cases, obligations can arise for Member States even from provisions 
on competition, which are addressed to undertakings. The key provision that links the 
government to the acts of private individuals, then, is in the principle of sincere co-
operation of Article 4(3) TEU.37

The Court of Justice also refers to the ‘new norm’ in CIF, as Italy inforced the effects 
of an act contrary to EU competition law. Hence, CIF again concerns a direct collision 
between provisions of national law and European law. The Court of Justice was very clear 
in confirming that a national competition authority has the power to decide that national 
legislation is contrary to European law, and not to apply this national legislation:

‘It is appropriate to bear in mind, second, that in accordance with settled case-law the 
primacy of Community law requires any provision of national law which contravenes a 
Community rule to be disapplied, regardless of whether it was adopted before or after 
that rule. 
The duty to disapply national legislation which contravenes Community law applies 
not only to national courts but also to all organs of the State, including administrative 
authorities, which entails, if the circumstances so require, the obligation to take all ap-
propriate measures to enable Community law to be fully applied. 
Since a national competition authority such as the Authority is responsible for ensur-
ing, inter alia, that Article 81 EC [currently Article 101 TFEU, MV] is observed and 
that provision, in conjunction with Article 10 EC [currently Article 4(3) TEU, MV], 
imposes a duty on Member States to refrain from introducing measures contrary to the 
Community competition rules, those rules would be rendered less effective if, in the 
course of an investigation under Article 81 EC [currently Article 101 TFEU, MV] into 
the conduct of undertakings, the authority were not able to declare a national measure 
contrary to the combined provisions of Articles 10 EC and 81 EC [currently Article 
4(3) TEU and Article 101 TFEU, MV] and if, consequently, it failed to disapply it. 
[…]

34 From May 2004, Regulation 1/2003 is applied: under this regulation, both the Member States and the 
Commission are allowed to apply Article 81, including the awarding of exemptions. 

35 De Vries 2006, p. 172, or ‘new norm’; cf.Mortelmans 2001 and recently De Vries & Prechal 2009, p. 20.
36 Cf. for instance Case C-35/96 Commission v. Italy [1998] ECR I-3851; Case C-2/91 Meng [1993] 

ECR I-5751; Case C-245/91 Ohra [1993] ECR I-5851.
37 De Vries & Prechal 2009, p. 20.
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In light of the foregoing considerations, the answer to be given to the first question 
referred for a preliminary ruling is that, where undertakings engage in conduct con-
trary to Article 81(1) EC [currently Article 101(1) TFEU] and where that conduct is 
required or facilitated by national legislation which legitimises or reinforces the effects 
of the conduct, specifically with regard to price-fixing or market-sharing arrangements, 
a national competition authority, one of whose responsibilities is to ensure that Article 
81 EC [currently article 101 TFEU] is observed, has a duty to disapply the national 
legislation […]’.

The approach of the Court of Justice is clear. Firstly, it establishes the comparable position 
of national administrative authorities and national courts, which are as a consequence 
of the primacy obligation, obliged not to apply national legislation that is incompatible 
with EU law. Secondly, it lists some arguments who underline the importance of this 
obligation in the specific case: the national competition authority is one of the guardians 
of Article 101 TFEU (Article 81 EC (old)) at the national level, and the effectiveness of the 
competition law system would be reduced significantly if the competition authority would 
not be allowed not to apply incompatible national law. 

CIF caused a great deal of controversy, particularly in Dutch writing.38 Several authors 
pointed to the fact that Article 88 of the Mededingingswet (Dutch Competition Act) explicitly 
limits the power of the Dutch competition authority to undertakings. Administrative 
authorities may be considered as undertakings when they exercise economic activity, for 
example, when they offer goods or services on a market. In such cases, both the European 
rules of competition law and the Dutch competition act may be applicable. This, however, 
is not the case when they exercise governmental prerogatives, for instance when regulatory 
powers are exercised as in CIF. 

CIF, however, does clearly state that the Dutch competition authority, in the application of 
Articles 101 and 102 TFEU (Articles 81 and 82 EC (old)) should set aside rules of national 
statutory or secondary legislation when the latter are incompatible with the so-called ‘new 
norm’. 

In the Dutch literature it has been argued that CIF extends the powers which the national 
competition authority have been granted on the basis of the Mededingingswet.39 As Article 
88 Mededingingswet only refers to Articles 81 and 82 of the EC Treaty (currently Articles 
100 and 101 TFEU) and not to the principle of sincere co-operation, which is referred 
to by the Court of Justice, Article 10 EC (currently Article 4(3) TEU) is used as a ‘passe 
partout’ by the Court to create new powers for the competition authority.40 

38 Cf., for instance, the case note of Verheij in JB 2004/113, the case note of Steyger in AB 2003/387 and the 
note of Drijber and Algera in Markt & Mededinging 2003 p.248-253. Cf. for comments in the English 
speaking literature for instance Kaczorowska 2004, Nascimbene 2004 and Simonsson 2006.

39 See, for example, the annotation of Steyger in AB 2003/387.
40 Cf. the qualification of the principle of sincere cooperation as ‘passe-partout’ by Nico Verheij in his case 

note under CIF, JB 2004/113.
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These objections seem to overestimate the importance of the decision of the Court of 
Justice in CIF. In fact, the case is nothing more than a confirmation of the earlier case law 
discussed in this chapter. The Court only affirms that provisions of national law which 
are incompatible with European law, in this case Article 10 in combination with Articles 
81 and 82 EC (currently Article 4(3) TEU and Articles 100 and 101 TFEU), should be 
set aside by national administrative authorities. Moreover, the fact that Treaty provisions 
are concerned instead of directive provisions is nothing revolutionary either, as this 
only has the consequence that no hurdles as regards the prohibition of horizontal and 
inverse vertical effect are present. However, the material scope of CIF is of course broader; 
national competition authorities are not only obliged not to apply national law which is 
incompatible with the so-called ‘new norm’, but with every directly effective provision of 
European law.41

Hence, the Court in fact only applies the Costanzo obligation to a specific administrative 
authority (the competition authority). This neither implies that entirely new powers have 
been created nor that competition authorities are obliged by the Court of Justice to assess 
on their own motion the compatibility of national law with European law in general. 
As Verschuur and Gerbrandy & Hessel correctly point out CIF does not imply that the 
national competition authority is obliged to assess national law without any link to their 
competences as national competition authority. This examination is always linked to the 
assessment of conduct of undertakings.42 In the words of Advocate-General Jacobs, with 
reference to Costanzo: 

‘… the central issue in this case is not whether a national competition authority may, 
or in appropriate circumstances must, disapply national legislation which contravenes 
European law. In principle, it is established that all national courts should do so where 
the provisions of EU law have direct effect. Indeed, that follows from the direct effect 
of European law and from the primacy of EU law over national law. The power, or duty, 
to disapply provisions of national legislation that contravenes European law applies not 
only to national courts but also, according to the Courts case-law, to “all organs of the 
administration”.’

3.4 Indirect collisions: the principle of national procedural autonomy and the 
accompanying principles of equivalence and effectiveness 

As described above, the Court of Justice has developed the principle of national procedural 
autonomy in a very extensive line of case law. On the one hand, national procedural 
autonomy can be regarded as a safeguard for national procedural law, which can be allowed 
to limit the applicability of European law. On the other hand, the underlying principles 
of law that justify the application of national procedural law are often also principles of 

41 See for examples of national competition authorities that do not apply national law because of 
incompatibilities with other norms of EU law Verschuur 2010 p. 45-46.

42 Verschuur 2010, p. 44, 56 and 200; Gerbrandy & Hessel 2004, p. 228.
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European law, which puts the idea of a ‘victory of national procedural law’ into perspective. 
Moreover, the accompanying principles of equivalence and effectiveness are applied by the 
Court of Justice as a basis for obligations for the institutions of the Member States. The case 
of Kühne & Heitz, as discussed below, illustrates the importance of these two principles in 
the case law concerning obligations of national administrative authorities.

The introduction of national procedural autonomy – and the accompanying principles of 
equivalence and effectiveness – by no means replaces direct effect and primacy as a basis 
for the general obligation of national administrative authorities to apply European law 
and set aside national incompatible law in case of conflict. Nevertheless, the principle of 
national procedural autonomy has gained a very important position in the case law of the 
Court. It is applied particularly in cases concerning indirect collisions, in which national 
procedural rules may hinder the effective application of European law. As was discussed in 
Section 2.3.2, procedural law may be defined in a very broad way in this respect, including 
procedural rules with regard to the decision-making by administrative authorities. 

3.4.1 Wells

The case Wells43 has led to some rather general repercussions, particularly with regard 
to the possibility of individuals to invoke directly effective provisions of directives.44 
Moreover, it also includes an obligation for administrative authorities within the field of 
national procedural autonomy; that is why this case is also discussed in this section.

In this case a neighbour of a quarry invoked the EIA directive, which had not been correctly 
transposed into national law. This would have had detrimental effects for the quarry, since 
it would have resulted in suspension of the mining operations while awaiting the results 
of the environmental impact assessment. After having accepted direct effect of directive 
provisions in such triangular situations, the Court of Justice discussed the consequences 
for the consent that had already been granted:

‘ … Thus, it is for the competent authorities of a Member State to take, within the 
sphere of their competence, all the general or particular measures necessary to ensure 
that projects are examined in order to determine whether they are likely to have signifi-
cant effects on the environment and, if so, to ensure that they are subject to an impact 
assessment. Such particular measures include, subject to the limits laid down by the 
principle of procedural autonomy of the Member States, the revocation or suspension 
of a consent already granted, in order to carry out an assessment of the environmental 
effects of the project in question as provided for by Directive 85/337. 
[…] The detailed procedural rules applicable are a matter for the domestic legal order 
of each Member State, under the principle of procedural autonomy of the Member 
States, provided that they are not less favourable than those governing similar domestic 

43 Case C-201/02 Wells [2004] ECR I-723.
44 See extensively section 2.2.2.
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situations (principle of equivalence) and that they do not render impossible in practice 
or excessively difficult the exercise of rights conferred by the Community legal order 
(principle of effectiveness)’.

Hence, the Court of Justice obliges the national administrative authorities to take the 
necessary measures to ensure that the directive concerned is applied correctly. More 
specifically, according to the Court this may include the revocation or suspension of 
consent already granted, in order to carry out an EIA-assessment. The possibility of such 
a revocation or suspension depends on national procedural law. 
If revocation or suspension of the consent that has already been granted, is limited by 
provisions of national law, this leads to an indirect collision when the consent concerned 
is incompatible with substantive requirements of European law. This explains the explicit 
reference to the principle of procedural autonomy. The Court of Justice obliges the 
national administrative authorities to respect the limits of their competences, as provided 
by national law, as well as the detailed national procedural rules. The Court of Justice 
allows that these are also a matter of national law, provided the principles of equivalence 
and effectiveness are not violated.

3.4.2 Kühne & Heitz

Kühne & Heitz is the second case in which the Court of Justice imposes a duty on national 
administrative authorities to review decisions under specific circumstances. Following on 
from Wells, the Court of Justice formulates these circumstances more precisely. Moreover, 
Kühne & Heitz is the first case in which the Court derived a duty for national administrative 
authorities from the principle of equivalence: the so-called ‘national power leads to an 
obligation to use this power’ rule. 45

The Dutch national administrative authority concerned granted export funds to the 
company Kühne & Heitz, but reclassified the goods concerned under another subheading, 
and subsequently demanded reimbursement of the paid funds. The Court of Justice 
dismissed the appeal of Kühne & Heitz without any preliminary question being raised as 
to the common customs tariff. Afterwards, the Court interpreted the regulation concerned 
in another case.46 Since the rulings of the Court of Justice establish the law from the time 
that it entered into force, this ruling should be applied to legal relationships before the 
ruling was given,47 Kühne & Heitz asked the ‘Productschap’(Commodity Board) for the 
repayment of the refunds and a sum equivalent to the greater amount which it would have 
received by way of refunds if the goods exported had been classified correctly. When the 
authority refused to do so, Kühne & Heitz brought a claim before the Dutch Trade and 
Industry Appeals Tribunal (College van Beroep voor het Bedrijfsleven), which referred the 
preliminary question to the Court of Justice. It stated,

45 See for instance Jans & de Graaf 2004.
46 Case C-151/93 Voogd [1994] ECR I-4915.
47 This is well-established case law since Case 43/75 Defrenne II [1976] ECR 455. 
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‘Under Community Law, in particular under the principle of Community solidarity 
contained in Article 10 EC, and in the circumstances described in the grounds of this 
decision, is an administrative body required to reopen a decision which has become 
final in order to ensure the full operation of Community law, as it is to be interpreted in 
the light of a subsequent preliminary ruling?’

The Court of Justice first emphasizes that all authorities in the Member States have to 
observe the rules of European law within the sphere of their competence. It subsequently 
refers to several general principles, thus de facto weighing the importance of a general 
obligation to reopen a final administrative decision if it is incompatible with European 
law against the intrusion that this would be on the national procedural law. In this regard, 
the Court points to the principle of legal certainty, because the decision concerned 
had become final before the application of review. Since legal certainty is a principle of 
European law, EU law generally does not require that administrative bodies be placed 
under an obligation to reopen any final administrative decision.48

However, there are exceptions to this general rule. In this case, administrative authorities 
do have the power under Dutch law to reopen a final administrative decision, provided 
that this re-assessment does not negatively affect the interests of third parties and that in 
certain circumstances this power may imply an obligation to withdraw such a decision. 

The Court of Justice is clear in its conclusion. Referring to Article 10 EC (currently Article 
4(3) TEU), it concludes that the administrative body concerned is obliged to review a final 
administrative decision, when an application for such review is made to it, in order to take 
account of the interpretation of the relevant provision given in the meantime by the Court 
of Justice, as long as four cumulative conditions are met:

under national law, the administrative body has the power to reopen that decision;  –
the administrative decision in question has become final as a result of a judgment of  –
a national court ruling at final instance; 
that judgment is, in the light of a decision given by the Court of Justice subsequent  –
to it, based on a misinterpretation of European law which was adopted without a 
question being referred to the Court of Justice for a preliminary ruling under the 
third paragraph of Article 234 EC (currently Article 267 TFEU); and 
the person concerned complained to the administrative body immediately after  –
becoming aware of that decision of the Court of Justice.

Again, an indirect collision between European law and national law is concerned; the 
application of European law is limited by a procedural provision of national law. The 
Court of Justice then takes a balanced approach; the national administrative authority is 
not obliged to review a final administrative decision if it has no power whatsoever to do 
so according to national law. On the other hand, if it has the power to do so, it is obliged 

48 Case C-453/00 Kühne & Heitz [2004] ECR I-837, para 24.
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to apply it under certain circumstances. This obligation is based on both the principle of 
equivalence and Article 10 EC (currently Article 4(3) TEU).

Advocate-General Léger took a totally different approach, as he regarded the case as a 
problem of direct collision. Hence, he suggested that the principles of direct applicability 
and the primacy of European law, and also the loyalty obligation of Article 10 (currently 
Article 4(3) TEU) led to a general obligation of administrative authorities to review a 
decision. This clearly is a more far-reaching obligation than the obligation of the Court 
of Justice, which in the first place depends on the authority’s powers under national 
procedural law.

Kühne & Heitz can be regarded as the first case in which the Court of Justice transforms 
a national competence of a national administrative authority into a duty under European 
law. In other words, under national law the administrative authority has the power to 
reopen a decision, which necessarily implies some discretion in deciding whether to use 
that power in a specific case. However, when the misapplication of European law is at 
stake, no discretion remains for the administrative authority; it is obliged to use its power 
to reopen the case under strict circumstances.

Kühne & Heitz has been refined in later case law. The Court of Justice has, for instance, 
ruled that Kühne & Heitz is not the basis for a new chance of appeal after contrary case law 
of the Court of Justice when the individual concerned has not exhausted all national legal 
remedies.49 Another example can be found in Kempter,50 in which the criteria of Kühne 
& Heitz are further explained and defined, particularly with regard to the third and forth 
criteria.51 

The case is as follows. Kempter applied for and received export refunds from 
the Hauptzollamt for the export of cattle to Arab countries and countries of the 
former Yugoslavia, in accordance with Regulation No. 3665/87 which was in force 
at the time. On conduct of an inquiry, the Betriebsprüfungsstelle Zoll (Customs 
Inspectorate) of the Oberfinanzdirektion (Principal Revenue Office) in Freiburg 
established that some of the animals had died or been slaughtered out of necessity 
during transport or in the course of quarantine in the countries of destination. The 
Hauptzollamt accordingly demanded that Kempter repay the export refunds that 
it had received. Kempter brought an action against that decision, but did not plead 
breaches of European law. The Finanzgericht Hamburg (Financial Court Hamburg) 
dismissed the action, and the Bundesfinanzhof (Federal Finance Court) rejected at 
final instance Kempter’s appeal against that judgment. The Hauptzollamt’s repayment 
decision thus became final.

49 Joined Cases C-392/04 and C-422/04 i-21 and Arcor [2006] ECR 1-8559.
50 Case C-2/06 Kempter [2008] ECR I-411.
51 See extensively for instance Ruffert 2008. 
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Several years later, however, the Court of Justice provided an interpretation of the 
Regulation concerned, which differs from the interpretation of the Hauptzollamt. 
In a separate case, one and a half years later the Bundesfinanzhof applied that 
interpretation established by the Court of Justice. Thereafter, Kempter relying on the 
Bundesfinanzhof ’s judgment, requested the Hauptzollamt to review and withdraw 
the repayment decision at issue. 

The Hauptzollamt rejected Kempter’s application, stating that this alteration in the 
case law did not mean any change in the legal situation, which was required to justify 
reopening the procedure under national law. An administrative appeal against that 
decision was also rejected on 25th March 2003. Kempter subsequently brought 
the matter before the Finanzgericht Hamburg again, submitting in particular that 
in the case in point the conditions for review of a final administrative decision, 
which had been set out by the Court of Justice in Kühne & Heitz, were met and 
that consequently the Hauptzollamt’s repayment decision had to be withdrawn. The 
Finanzgericht referred two preliminary questions on the application of Kühne & 
Heitz to the Court of Justice. Firstly, whether it is required that the party concerned 
relied on European law when contesting the administrative decision before the 
national courts, and secondly whether an application for the review and amendment 
of a final administrative decision, which is contrary to European law, is subject to a 
limitation in time for overriding reasons of European law.

In its answer, again, the Court applies the principle of national procedural autonomy 
and the principles of effectiveness and equivalence, which fit squarely with the 
presence of an indirect collision between substantive European law and national 
procedural law.52 The Court of Justice specifies with regard to the third criterion 
of Kühne & Heitz (‘that the judgment is, in the light of a decision given by the 
Court subsequent to it, based on a misinterpretation of Community law which was 
adopted without a question being referred to the Court for a preliminary ruling 
under the third paragraph of Article 234 EC [currently Article 267 TFEU, MV]’) that 
the claimant does not by definition need to rely on European law when contesting 
the administrative decision before national courts, but that national courts may be 
obliged to apply the EU law provisions concerned ex officio, depending on their 
national procedural law. With regard to the fourth criterion, which requires that 
‘the person concerned complained to the administrative body immediately after 
becoming aware of that decision of the Court’, the Court of Justice underlines that 
there is no general deadline for claiming, and that national law is applicable within 
the limits of the principles of equivalence and effectiveness.53 

52 Ruffert 2008, p. 134.
53 Joined Cases C-392/04 and C-422/04 i-21 and Arcor [2006] ECR 1-8559, para. 59.
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3.4.3 i-21 and Arcor

i-21 and Arcor54 again shows the importance of whether a case is qualified as an indirect 
or a direct collision, even if this qualification is not explicit.

In this case, two telecommunications undertakings were charged fees for individual 
telecommunications licences. They paid the fees without objection and did not appeal 
against them within the time limit of one month from the date of notification of the fee 
assessments. In the course of proceedings for annulment of a fee assessment notice which 
was challenged by other telecommunications undertakings within the permitted time-
limits, the Bundesverwaltungsgericht (Federal Administrative Court) held in 2001 that the 
Telekommunikations-Lizenzgebührenverordnung (Telecommunications Tariffs Act) was 
not compatible with higher-ranking legal rules, namely the Telekommunikationsgesetz 
(Telecommunications Act) and German constitutional law, and upheld the annulment of 
the assessment in question which had been delivered by an appeal court.

Following that judgment, i-21 and Arcor sought repayment of the fees that they had paid. 
However, their claims were not granted. They therefore each brought proceedings before 
the Verwaltungsgericht (Administrative Court), which dismissed the action on the ground 
that the fee notices had become final and that in the present situation there were no 
grounds for challenging the administrative body’s refusal to withdraw those assessments. 

Arcor and i-21 took the view that the Verwaltungsgericht had erred in law in relation not 
only to national law, but also to European law and brought proceedings for an appeal 
before the Bundesverwaltungsgericht. The Bundesverwaltungsgericht then considered that 
Article 11(1) of Directive No. 97/13 seemed to preclude legislation such as that at issue 
in the main proceedings. On the assumption that its interpretation of that provision was 
correct, the Bundesverwaltungsgericht subsequently enquired as to whether that provision, 
read in conjunction with Article 10 EC (currently Article 4(3) TEU) concerning the 
obligation of loyal cooperation, fetters the regulatory authority’s discretion having regard, 
inter alia, to Kühne & Heitz.

Again, this case shows the importance of the qualification of a conflict as direct or indirect, 
and the different views that often are brought forward in this regard. Arcor tried to 
persuade the Court of Justice that a direct collision was at stake. This implied, in its view, 
that the conflict should be solved by primacy; as a result of which European law should 
be applied and national law should be left unapplied, with the consequence that their fees 
would be repaid.55 The Court of Justice, however, follows the arguments put forward by the 
Commission and qualifies the case as an indirect collision, since a substantive provision of 
European law is limited by national procedural law. Therefore, it decided the case from the 
perspective of national procedural autonomy and the accompanying limits of equivalence 

54 Joined Cases C-392/04 and C-422/04 i-21 and Arcor [2006] ECR 1-8559.
55 Joined Cases C-392/04 and C-422/04 i-21 and Arcor [2006] ECR 1-8559, para. 45.
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and effectiveness.56 Pursuant to rules of national German law, the authorities are required to 
withdraw an administrative decision, which has become final if that decision is manifestly 
incompatible with domestic law. Hence, the principle of equivalence requires that that 
same obligation apply if the decision is manifestly incompatible with European law, and it 
is up to the national court to decide whether this is the case.

3.5 The exceptional case of Gervais Larsy

The case law discussed in the preceding sections illustrates the general consequences of the 
distinction between direct and indirect collisions. The Court of Justice generally applies 
the principle of primacy for direct collisions, and solves indirect collisions in the context 
of national procedural autonomy. Nevertheless, it is clear that it is hard to draw hard lines 
in the case law of the Court of Justice. In the words of Poiares Maduro and Azoulai: 

‘Lawyers anthropomorphise courts. They do so because the reconstruction of the case 
law for the purposes of a coherent legal argument is more effectively done by narrating 
it as driven by a single rationality. Yet, courts have a composite rationality. The jurispru-
dential reason arises out of a multitude of reasons provided in different cases and the 
sometimes conflicting, sometimes convergent, reasons of different judges.’57 

Hence, there is always an exception that proves the rule. With regard to the obligations of 
administrative authorities in case of incompatibilities between national law and EU law, 
this may be the case with Gervais Larsy.

Gervais Larsy was a Belgian citizen who was entitled to both French and Belgian pensions. 
In first instance his Belgian pension was not granted, and his appeal against this decision 
was dismissed. However, after a judgment of the Court of Justice proved that this decision 
was wrong, Gervais Larsy then requested that his situation be resolved. In response, the 
Inasti (the Belgian Institut national d'assurances sociales pour travailleurs indépendants, 
the national institute for social security for self-employed persons) asked him, relying 
on Article 95a(5) of Regulation No. 1408/71,58 to submit a new application for a pension 
in order for his entitlement to be reviewed. According to Inasti, the applicable Belgian 
law did not authorise it to review, on its own initiative, an administrative decision whose 
compliance with EU law was uncertain, since a judgment had been delivered dismissing 

56 It stated that Community law does not require that administrative bodies are placed under an obligation, 
in principle, to reopen an administrative decision which has become final upon expiry of the reasonable 
time-limits for legal remedies or by exhaustion of those remedies Compliance with that principle prevents 
administrative acts which produce legal effects from being called into question indefinitely. Although the 
Court creates an exception to this principle in Kuhne & Heitz, it makes clear that the fact that in that case 
all legal remedies available were exhausted, is the decisive difference.

57 Poiares Maduro & Azoulai 2010, p. xiii.
58 ‘If an application referred to in paragraph 4 is submitted within two years from 1 June 1992 the rights 

acquired under Regulation (EEC) No 1248/92 shall have effect from that date, and the provisions of the 
legislation of any Member State concerning the forfeiture or limitation of rights may not be invoked 
against the persons concerned.’
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the appeal brought against that decision. Since it was bound by the judgment and had no 
legal authorisation, Inasti was compelled to ask the person concerned to submit a fresh 
pension application, in accordance with national law and Article 95a of the Regulation. 
However, having had recourse to this latter provision, it had to limit the retroactive effect 
of the revised rights because the time limits set by the provision in question had been 
exceeded. 

Following that application Inasti adopted a fresh decision, awarding Gervais Larsy a full 
retirement pension with effect from 1st July 1994. Gervais Larsy appealed against this 
judgment as he claimed to have a right to this pension from 1 March 1987. Inasti submitted 
that the applicable rules did not authorise it to adopt of its own motion a fresh decision 
taking effect from 1st March 1987, since Article 95a(5) requires that an application has to 
be submitted within 2 years of 1st June 1992. Since the application for review was brought 
outside the period provided for in Article 95a(5) of Regulation No. 1408/71 (the review 
had to become effective on 1st July 1994). The Belgian Cour du Travail de Mons (Labour 
Court of Mons), then, referred several questions to the Court of Justice.

The Court of Justice first observed that Article 95a(5) of Regulation No. 1408/71 was 
not applicable to the case concerned. As a result, the period for review provided in that 
provision was also not applicable. With regard to the second preliminary question relating 
to the topic of state liability, the Court of Justice observed that the fact ‘that Article 95a 
of Regulation No 1408/71 did not apply in the circumstances of the case, should not 
have been in any doubt, given the wording and purpose of that provision’. This is further 
underlined with references to earlier case law in which the Court of Justice had held this. 
The Court of Justice concludes referring to the application of Article 95a of Regulation 
1408/71 to the situation at stake, stating that it concerns a serious breach of European law. 
It continues:

‘That breach cannot be justified by the fact that Inasti applied, as it claims it did, Article 
95a of Regulation No 1408/71 to Mr Larsy's situation because, under national proce-
dural law, that was the only provision under which his pension rights could be reviewed 
with partial retroactive effect.
Suffice it to observe in that regard that the Court has held that any provision of a na-
tional legal system and any legislative, administrative or judicial practice which might 
impair the effectiveness of Community law by withholding from the national court 
having jurisdiction to apply such law the power to do everything necessary at the mo-
ment of its application to set aside national legislative provisions which might prevent, 
even temporarily, Community rules from having full force and effect are incompatible 
with those requirements, which are the very essence of Community law.
That principle of the primacy of Community law means that not only the lower courts 
but all the courts of the Member States are under a duty to give full effect to Commu-
nity law.
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So, to the extent that national procedural rules precluded effective protection of 
Mr. Larsy’s rights derived under the direct effect of Community law, Inasti should have 
disapplied those provisions.’

What should be clarified at first glance is that the second paragraph of the citation 
above seems to be directed at national courts that are under a duty to give full effect to 
European law. How should this statement, that is an important part of the obligation 
that this judgment imposes on the Member States, be related to the Inasti, which is an 
administrative authority? The French version of the judgment is clearer: 

‘Ce principe de primauté du droit communautaire impose non seulement aux jurisdic-
tions, mais à toutes les instances de l’Etat member de donner plein effet à la norme 
communautaire’. 

Or in German: 

‘Dieser grundsätzliche Vorrang des Gemeinschaftsrechts verpflichtet nicht nur die 
Gerichte, sondern alle zuständigen Stellen des Mitgliedstaats, der Gemeinschaftsnorm 
volle Wirksamkeit zu verschaffen.’ 

These two other language versions (of which French is the original language of the case 
and the working language of the Court of Justice) of the judgment prove that the obligation 
that is stated by the Court is much wider than can be derived from the English version, 
and is also addressed to national administrative authorities.

Gervais Larsy is, therefore, a case that is clearly at odds with the case law that has been 
described in the preceding Sections. The Court of Justice applies the principle of primacy in 
a case that seems to concern an indirect collision at fist glance; the provisions of procedural 
law in the national legal order impede the effect of European law. Moreover, the Court of 
Justice refers to Simmenthal and Factortame cases, which are very exceptional because 
they obliged Member States to introduce a new remedy to safeguard the effectiveness of 
European law, instead of judging the existing national procedural law in the light of the 
principles of effectiveness and equivalence. Can this different approach of the Court be 
explained?

The possible explanations for the choice for primacy in cases as Simmenthal and Factortame 
were discussed more extensively in Section 2.3.3. In brief, in these cases a particular 
remedy was completely unavailable with regard to European law. This absence, moreover, 
was based on very fundamental, often constitutional rules. Due to the fundamental nature 
of this lack of a specific remedy, which had great impact on the effectiveness of European 
law, the Court opted for a ‘strong’ approach in requiring the existence of the remedy on 
the basis of primacy. 
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At first glance, it would seem that Gervais Larsy does not fit in the line of Simmenthal 
and Factortame; it does not involve the absence of a remedy, because very fundamental 
rules of national law oppose it. Nevertheless, it is a very peculiar case. The national 
administrative authority argued that Belgian procedural law did not authorise it to 
review ex officio an administrative decision whose compliance with European law was 
uncertain, since a judgment had been delivered dismissing the appeal brought against 
that decision. Therefore, it asked Gervais Larsy to submit a fresh application, and then 
argued that a procedural provision of a European Regulation prevented it from taking a 
decision with retroactive effect, as the earlier judgment of the Court requires. The Court of 
Justice, however, argued that is was beyond question that the regulation provision was not 
applicable to the case. In other words, in the view of the Court, the Belgian administrative 
authority misuses a provision of European law to justify that it cannot give full effect to a 
judgment of the Court. Moreover, the wrongful application of Article 95a(5) seems to be 
effected on purpose. As Advocate-General Léger argues, 

‘All in all, according to Inasti, the disregard for EU law which it is alleged to have shown 
arises from the fact that no procedural rule under national law allowed it, in those 
circumstances, to grant Gervais Larsy’s application in full, on a mere request that his 
pension be reviewed. The lesser of two evils was to use Article 95a of the Regulation 
and the applicable national law, with the inevitable consequence of limiting the scope 
of the judgment in Larsy.’59

Hence, although the procedural rules concerned in Gervais Larsy where not of such a 
fundamental nature as in Factortame or Simmenthal, this background provides some 
explanation for the very ‘strong’ approach. In fact, the Court provides a reprimand for the 
national administrative authority, which wrongfully – and apparently even purposefully – 
invoked a provision of European law to justify that it was not allowed to give full effect to 
an earlier judgment of the Court. As the Court of Justice clearly states that it was beyond 
question that this provision was not applicable to the case concerned, it is understandable 
that this misuse is dealt with in very firm words. Hence, although the case could as well 
have been placed in the context of national procedural autonomy in the line of earlier 
case law, the stronger approach of the Court of Justice may be based on the specific 
circumstances. To that extent it is a revolutionary case, drawing extreme conclusions from 
the basic principles of European law, and extending the Costanzo obligation to indirect 
collisions in which national procedural law hampers the effectiveness of European law. 
This is, however, not unique; it seems that when the Court of Justice has the idea that 
European law has been misinterpreted or misunderstood in an inexcusable way, it often 
reacts rather heavily underlining the importance of the effects of EU law in the national 
legal order. A good example is the case of Lucchini60 in which the Court also solved an 
indirect collision by the application of primacy. Again, although no explicit reason for 
this uncommon choice is mentioned, the choice for primacy probably follows from the 

59 Case C-118/00 Gervais Larsy [2001] ECR I-5063.
60 Case C-119/05 Lucchini [2007] ECR I-6199.
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exceptionality of the case concerned, since the national court in that case made a major 
mistake by violating the exclusive competence of the European Commission to assess the 
compatibility of aid measures within the common market.61 The recent case Fallimento 
Olimpiclub concerning a comparable indirect collision was judged along the well-known 
lines of national procedural autonomy. It would appear that the Court of Justice wanted to 
reiterate that Lucchini was a result of the exceptional character of the case.62 

On the one hand, the line of reasoning in Gervais Larsy can thus be explained. On the other 
hand, one has to bear in mind that it is an exceptional case. Gervais Larsy was handed by 
a chamber of three judges and has not been reaffirmed since. On the contrary, the case 
law on indirect collisions has generally developed along the lines of national procedural 
autonomy. Therefore, one could conclude that Gervais Larsy is the odd-one-out in the 
case law, probably because the Court of Justice wanted to give short shrift to the wrongful 
application of European law by the administrative authority. In this regard, the case does 
follow the line laid down in cases such as Factortame and Simmenthal, in which strong 
opposition from the side of the Member State was ruled out unambiguously: 

‘Only in controversial cases, where the opposition from the national courts and author-
ities based on constitutional arguments is the strongest, does the Court come up with 
the strongest weapon ruling out any contradiction: Community law must be applied, 
any national rule or practice notwithstanding’.63

3.6 European limits to the powers of administrative authorities 

To end this chapter, which focuses on the obligations of administrative authorities in cases 
of incompatibility between provisions of national law and EU law, it is important to discuss 
some case law on the circumstances under which national administrative authorities have 
to comply with their obligations. Although the obligation depends to a great extent on 
the comparison of national courts and national administrative authorities, two important 
distinctions exist between the national courts and national administrative authorities. 
As these distinctions are often relied upon in the national discussion on the Costanzo 
obligation, it seems practical for reasons of clarity first to discuss these differences from 
a European perspective. This provides the necessary background when discussing the 
acceptance of the Costanzo obligation in the different Member States.

Two important distinctions between national courts and national administrative 
authorities can be identified. The first is the fact that administrative authorities do not have 
a preliminary procedure at their disposal. The second is that administrative authorities are 
not allowed to assess whether regulations, directives and decisions are compatible with the 

61 See more extensively Ortlep & Verhoeven 2008a. 
62 Case C-2/08 Fallimento Olimpiclub [2009] ECR I-7501.
63 Claes 2006, p. 135.
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treaties and general principles, and if necessary leave the provisions of secondary EU law 
concerned unapplied as an interim measure. 

3.6.1 Absence of the preliminary procedure

According to Article 267 TFEU (Article 234 EC (old)) the Court of Justice has jurisdiction 
to hand down preliminary rulings concerning the validity of secondary EU law, and the 
interpretation of both secondary EU law and the Treaties. All courts in the European 
Union are allowed to use the preliminary procedure. Courts or tribunals against whose 
decisions there is no judicial remedy under national law, however, are even obliged to use 
the procedure. The response of the Court of Justice not only binds the referring court in 
its application of EU law,64 but also other national courts. The preliminary procedure aims 
at ensuring a uniform application of EU law, and preliminary rulings are declaratory as 
they establish how existing EU law must be understood as from the day of its entry into 
force.65

The precise consequences of Article 267 TFEU have been nuanced by the Court of Justice 
through case law, restricting them with regard to issues of interpretation and extending 
them for validity issues. With regard to issues of interpretation, the Court has mitigated 
the obligation imposed on courts where no judicial remedy under national law exists. In 
the well-known Cilfit doctrine, the Court nuanced this obligation in cases of acte clair or 
acte éclairé.66 The doctrine of acte clair means that there is no need to refer a point of law 
to the Court of Justice which is reasonably clear and free from doubt. Thus, where the 
domestic tribunal feels that the point in law is sufficiently well defined, and the correct 
application of EU law is so obvious as to leave no scope for any reasonable doubt as to 
the manner in which the question raised is to be resolved, a national court of last resort is 
permitted not to refer because of the existence of an acte clair. The doctrine of acte éclairé 
applies when a case concerns a question which is identical to a question which has earlier 
been decided by the Court of Justice. In such cases a preliminary question is not required 
either. That also once again underlines the general binding force of preliminary rulings for 
all national courts.

With regard to issues of validity, the obligation to refer preliminary questions has been 
broadened by the Foto Frost case law.67 The Court of Justice has established that national 
courts have no jurisdiction themselves to declare acts of European law invalid. This rule 
applies to all national courts. If national courts consider that the grounds put forward 

64 See for instance Case C-446/98 Fazenda Pública [2000] ECR I-11435, para. 49; case 52/76 Benedetti [1977] 
ECR 163, para. 26; case 69/85 Wünsche [1986] ECR 947, para. 13. See extensively Broberg & Fenger 2010, 
p. 432 et seq.

65 Broberg & Fenger 2010, p. 441 et seq.
66 Case 283/81 Cilfit [1982] ECR 3415; see extensively recently Broberg & Fenger 2010, p. 233 et seq, Edward 

2010, Craig 2010, Sarmiento 2010 and Stone Sweet 2010. Cf. also for instance Rasmussen 1984, Wattel 
2004 and Hummert 2006.

67 Case 314/85 Foto frost [1987] ECR 4199; see extensively Broberg & Fenger 2010, p. 259 et seq.
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before them by the parties in support of invalidity are unfounded, they may reject them, 
concluding that the measure is valid. In contrast, regardless of whether a judicial remedy 
exists against their decisions according to national law, national courts themselves have 
no jurisdiction to declare the acts of EU institution invalid. They are allowed to suspend 
the application of EU law as an interim measure, although only under strict conditions.68 
Nevertheless, a preliminary question is by definition required, as the Court of Justice is 
ultimately to decide. This rule even applies when the Court of Justice has declared similar 
provisions of another comparable legal act to be invalid; the national court cannot declare 
these similar rules invalid.69 Hence, an acte clair situation within the meaning of Cilfit can 
never apply with regard to validity. Together, Cilfit and Foto-Frost illustrate the struggle of 
the Court of Justice to combine uniformity with efficiency. In the words of Sarmiento:

‘While Cilfit stands as the paradigm of decentralisation and the enhancement of fluid 
and supportive relations with national courts, Foto-Frost is an unambiguous sign of 
judicial authority underlying the secondary role that national courts can play at times 
when implementing EC law. Cilfitdevolves powers to national courts, as Foto-Frost 
takes them away’.70

As Article 267 TFEU provides that the preliminary procedure is open to national courts, 
the Court of Justice will examine whether the body making a reference is a court or 
tribunal for the purposes of this Article. It ‘takes account of a number of factors, such as 
whether the body is established by law, whether it is permanent, whether its jurisdiction 
is compulsory, whether its procedure is inter partes, whether it applies rules of law and 
whether it is independent’.71 Moreover, the Court of Justice has established in settled case 
law that the question whether a body qualifies as court is a question governed by EU law 
alone. Hence, the national designation of a body does not matter. 

In several cases the Court of Justice has ruled that it had no jurisdiction to answer the 
preliminary questions. In Corbiau, for instance, the Court established that preliminary 
references cannot be made in the phase of administrative review, which often precedes 
possible court proceedings.72 It declared the reference of the Luxembourgish Directeur des 
Contributions Directes et des Accises (Director of Taxation and Excise Duties) inadmissible 

68 Joined Cases C-143/88 and C-92/89 Zuckerfabrik Süderdithmarschen and Soest [1991] ECR I-415 
and Case C-465/93 Atlanta [1995] ECR I-3761. Cf. extensively for instance Jans, De Lange, Prechal & 
Widdershoven 2007, p. 275 et seq and Broberg & Fenger 2010, p. 329 et seq.

69 That also applies even when the Court of Justice has already declared invalid analogous provisions of 
another comparable instrument of EU law; cf. case C-461/03 Gaston Schul [2005] ECR I-10513.

70 Sarmiento 2010, p. 194-195.
71 See, in particular, Case C-54/96 Dorsch Consult [1997] ECR I-4961, paragraph 23, and Joined Cases 

C-110/98 to C-147/98 Gabalfrisa and Others [2000] ECR I-1577, paragraph 33, Case C-195/98 
Österreichischer Gewerkschaftsbund [2000] ECR I-10497, paragraph 24, and Case C-516/99 Schmid 
[2002] ECR I-4573, paragraph 34. See also extensively on these criteria Broberg 2009 and for instance 
Moitinho de Almeida 1999.

72 Case C-24/92 Corbiau [1993] ECR I-1277.
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as it did not consider it to be a court, since it did not act as a third party in relation to the 
authority that had adopted the decision forming the subject-matter of the proceedings. 

‘Being at the head of the Direction des Contributions Directes et des Accises (Direct Taxes 
and Excise Duties Directorate), he has a clear organizational link with the departments 
which made the disputed tax assessment, against which the complaint submitted to 
him is directed. This is confirmed, moreover, by the fact that, if the matter were to come 
before the Conseil d' État on appeal, the Directeur des Contributions would be a party 
to the proceedings’.

In Schmid, the Court of Justice ruled that the appeal chamber (Berufungssenat) of the 
Austrian regional finance authority (Finanzlandesdirektion) did not qualify as a court 
since the criterion of independence was not fulfilled.73 The court recalls that the expression 
court or tribunal within the meaning of Article 234 EC [currently Article 267 TFEU, MV] 
can mean only an authority acting as a third party in relation to the authority which 
adopted the contested decision. As in this case, an organisational and functional link 
existed between the appeal chamber and the regional finance authority which adopted the 
contested decisions, it is impossible to regard the chamber as a third party in relation to 
that administrative authority.

In the case of Syfait and others, the Greek competition authority tried to refer preliminary 
questions on the prohibition of the abuse of a dominant position of Article 82 EC (currently 
Article 102 TFEU).74 The Court of Justice, however, came to the conclusion that it had 
no jurisdiction to answer these questions as the Greek competition authority (Epitropi 
Antagonismou) could not be qualified as a court in the sense of article 234 EC (currently 
article 267 TFEU). Different reasons led to this conclusion. First of all, the Epitropi 
Antagonismou was subject to the supervision of the Minister for Development, which 
implied that that Minister was empowered, within certain limits, to review the lawfulness 
of the decisions adopted. Moreover, there were no particular safeguards in respect of 
the dismissal or the termination of the appointment of the members of the Competition 
authority. Furthermore, a competition authority is required to work in close co-operation 
with the European Commission and may be relieved of its competence by a decision of 
the Commission,75 which moreover automatically happens when the Commission starts 
its own proceedings.76 

73 Case C-516/99 Schmid [2002] ECR I-4573.
74 Case C-53/03 Syfait and others [2005] ECR I-4609.
75 Pursuant to Article 11(6) of Council Regulation (EC) No. 1/2003 of 16 December 2002 on the imple-

mentation of the rules on competition laid down in Articles 81 and 82 of the Treaty (OJ 2003 L 1, p. 1).
76 Article 11(6) of Regulation No. 1/2003 essentially maintains the rule in Article 9(3) of Council Regulation 

No. 17 of 6 February 1962, First Regulation implementing Articles [81] and [82] of the Treaty (OJ, English 
Special Edition, 1959-1962 p. 87), that the competition authorities of the Member States are automatically 
relieved of their competence where the Commission initiates its own  proceedings (see in that connection 
the 17th recital in the preamble to Regulation No 1/2003).
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In conclusion, it can be held that since the concept of ‘court or tribunal’ in Article 267 
TFEU is a European concept, the designation of national bodies is not decisive as to 
whether they are allowed to refer preliminary questions to the Court of Justice. This 
will be decided by the Court on a case-to-case basis, taking into account factors such as 
whether the body is established by law, whether it is permanent, whether its jurisdiction 
is compulsory, whether its procedure are inter partes, whether it applies rules of law and 
whether it is independent. 

To summarise, the case law above shows that administrative authorities generally are not 
allowed to refer preliminary questions to the Court of Justice as they do not meet the 
factors mentioned above, in particularly not being independent.77

3.6.2 Absence of the power to examine the validity of secondary EU law

A second important distinction between the position of national courts and national 
administrative authorities is that national administrative authorities are not allowed to 
assess whether secondary EU law is compatible with primary EU law. As already briefly 
mentioned above, national courts dispose of this power for cases in which reasons of 
urgency require the direct non-application of the rules of secondary EU law. This has been 
established by the Court of Justice in Zuckerfabrik, 78 and confirmed in Atlanta in which the 
Court added that the national court also has the power to take a positive measure to render 
the European act concerned provisionally inapplicable.79 Hence, the Court of Justice it 
gave the national courts the power to suspend temporarily the operation of European acts 
in cases concerning questions of validity, although it attached strict, uniform European 
conditions to the exercise of this power.

That is to say, a national court may only grant interim relief if:
the national court has serious doubts as to the validity of the European act; –
 the grant of interim relief retains the character of an interim measure until the  –
Court of Justice has ruled on the question. If the question has not yet been brought 
before the Court of Justice, the national court concerned must refer the case for 
a preliminary ruling;
 there should be urgency and a threat of serious and irreparable damage to the  –
applicant seeking relief;
the interests of the European Union should been taken due account of, and  –
 the national court respects the judgments of the Court of Justice on the lawfulness  –
of European acts.80

77 See extensively on the matter Broberg & Fenger 2010, on the question which bodies may refer particularly 
p. 59-104.

78 Joined Cases C-143/88 and C-92/89 Zuckerfabrik Süderdithmarschen and Soest [1991] ECR I-415.
79 Case C-465/93 Atlanta [1995] ECR I-3761.
80 See extensively Jans, De Lange, Prechal & Widdershoven 2007, p. 278.
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It is thus clear that under strict conditions, the Court of Justice allows national courts 
to grant interim relief. That power, however, is not granted to national administrative 
authorities, as the Court has firmly established in Granaria81 and particularly Abna.82

Granaria concerns several preliminary questions referred to the Court of Justice by the 
Dutch Trade and Industry Appeals Tribunal (College van Beroep voor het Bedrijfsleven) in 
proceedings between an undertaking which imported food and the competent authority 
(Hoofdproduktschap voor Akkerbouwprodukten). The case concerned liability for the 
damage which the undertaking claims as a result of a decision taken by the competent 
authority. This decision was based on a Council regulation, which had been declared 
null and void by the Court of Justice after the decision was taken. The most important 
question is whether the national administrative authority was obliged to refuse to apply 
the regulation, before it had been declared to be invalid. The Court argues that this is not 
the case, as ‘regulations are fully effective so long as they have not been declared to be 
invalid by a competent court’.

Abna concerns several proceedings in the United Kingdom, Italy and The Netherlands 
with regard to a directive. In all these proceedings it is argued for several reasons 
that this directive seems to be invalid. In the Dutch case, the Nederlandse Vereniging 
Diervoederindustrie (Nevedi) (Dutch Association for the Animal Feedingstuff Industry) 
applied for suspension of the legislation adopted to transpose the contested provisions of 
the directive.

The Productschap Diervoeder (Commodity Board for Animal Feedingstuffs) the defendant 
in the proceedings was a public body that was empowered to adopt regulations concerning 
animal food stuffs. Such regulations must, however, have been approved by the Minister 
for Agriculture, Nature and Food Quality. After having transposed a directive within 
the prescribed period by way of its own regulation duly approved by the Minister, the 
Productschap Diervoeder reached the conclusion that that directive was invalid. For that 
reason it drafted a new regulation designed to abrogate the regulation which was already in 
force. The Minister refused to approve the proposal submitted to him on the ground that it 
was incompatible with Community law. The Minister stated that a purely administrative 
suspension of the rules implementing the directive would be contrary to Community 
law. Only the Court of Justice or a national court – the latter pending a decision by the 
Court of Justice – had jurisdiction to suspend the implementation of measures giving 
effect to Community law. The national authority itself, he stated, did not enjoy any such 
competence. Nevedi, then, requested the Dutch District Court in The Hague (Rechtbank 
‘s-Gravenhage) to suspend the regulation transposing Directive 2002/2 pending a decision 
by the Court of Justice on the validity of that directive. It referred, inter alia, to a question 
referred for a preliminary ruling on the validity of the same directive provisions by the 

81 Case 101/78 Granaria [1979] ECR 623.
82 Joined Cases C-453/03, C-11/04, C-12/04 and C-194/04 ABNA and others [2005] ECR I-10423.
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English High Court, which had already suspended the concerned directive provisions of 
the directive as an interim measure.

Having regard to these facts, the Dutch District Court in The Hague inter alia requested 
the Court of Justice, 

‘If the conditions are satisfied under which a national court of a Member State is entitled 
to suspend implementation of a contested measure of the Community institutions, in 
particular also the condition that the question concerning the validity of the contested 
measure has already been referred by a national court of that Member State to the 
Court of Justice, are the competent public authorities of the other Member States them-
selves also entitled, without judicial intervention, to suspend the contested measure 
until such time as the Court … has given a ruling on the validity of that measure?’

The Court of Justice subsequently went on to point out under which conditions national 
courts are allowed to suspend the application of provisions of secondary European law 
as a matter of interim relief. For instance, it has to ‘examine the circumstances particular 
to the case before it and consider whether immediate enforcement of the measure which 
is the subject of the application for interim relief would be likely to result in irreversible 
damage to the applicant which could not be made good if the Community act were to be 
declared invalid,’ ‘must take account of the damage which the interim measure may cause 
to the legal regime established by a Community measure for the Community as a whole’ 
and ‘must consider, on the one hand, the cumulative effect which would arise if a large 
number of courts were also to adopt interim measures for similar reasons and, on the 
other, those special features of the applicant’s situation which distinguish it from the other 
operators concerned’.83 

This leads the Court of Justice to the ‘unavoidable conclusion […] that national 
administrative authorities are not in a position to adopt interim measures while complying 
with the conditions for granting such measures as defined by the Court’. The Court 
considers:

‘it is in particular appropriate to point out that the actual status of those authorities is 
not in general such as to guarantee that they have the same degree of independence and 
impartiality as that which national courts are recognised as having. Likewise, it is not 
certain that such authorities would benefit from the exercise of the adversarial principle 
inherent to judicial proceedings, which allows account to be taken of the arguments put 
forward by the different parties before the interests in issue are weighed one against the 
other at the time when a decision is being taken.
[Therefore] even in the case in which a court of a Member State forms the view that 
the conditions have been satisfied under which it may suspend application of a Com-

83 Cf. Joined Cases C-143/88 and C-92/89 Zuckerfabrik Süderdithmarschen and Soest [1991] ECR I-415, 
para. 29 and Case C-465/93 Atlanta [1995] ECR I-3761, para. 41.
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munity measure, in particular where the question of the validity of that measure has al-
ready been referred to the Court, the competent national administrative authorities of 
the other Member States cannot suspend application of that measure until such time as 
the Court of Justice has ruled on its validity. National courts alone are entitled to verify, 
taking into consideration the specific circumstances of the cases brought before them, 
whether the conditions governing the grant of interim relief have been satisfied’.

Hence, Abna shows clearly that the option created by Zuckerfabrik to temporarily set aside 
provisions of secondary EU law in case of serious doubts on the validity does only apply 
to national courts. Even when the provisions of a directive have already been suspended 
as an interim measure by a national court in another Member State and the question has 
already been referred to the Court of Justice, administrative authorities in other Member 
States are still under an obligation to apply the provisions concerned.

3.7 Drawing the lines together

3.7.1 The ‘grey zone’ between direct and indirect collisions

A distinction can be made between direct collisions, on the one hand, and indirect 
collisions, on the other. The first exists when a provision of European law and a provision 
of national law govern the same case, and simultaneous application of both rules is not 
possible, because it would lead to incompatible legal consequences. The second occurs 
when provisions of European law and national law clash on two levels of a different kind. 
Often this happens when European law provides substantive rules on a case whereas the 
application of these rules depends on national procedural law. The focus of this thesis is 
on direct collisions, as the central question is what administrative authorities should do 
in case of incompatibility between provisions of European law and national law. Hence, a 
direct collision ‘on the same level’, i.e. both provisions cannot be applied simultaneously. 
To provide a proper context, however, the case law of the Court of Justice on indirect 
collisions is also discussed in this chapter, albeit more briefly. Moreover, this also makes it 
possible to show the difference in the development of case law of the Court.

The borderline between direct and indirect collisions is sometimes unclear. In most cases 
parties can argue both ways, depending on their interests. This can, for example, be seen 
in the Ciola case, in which the Austrian Government tried to persuade the Court of Justice 
that the case concerned an indirect collision and submitted 

‘that there is no reason why the case-law on the primacy of Community law should 
be applied, automatically and without restriction, to specific individual administrative 
acts. In support of its argument, it relies on the enforceability of administrative acts and 
refers in that connection to the case-law on what is known as the ‘procedural autonomy 
of the Member States’.84 

84 Case C-224/97 Ciola [1999] ECR I-2517.
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The Austrian Government argued that to hold that Community law takes precedence over 
an enforceable administrative act would call into question the principles of legal certainty, 
protection of legitimate expectations or protection of lawfully acquired rights’.

Although the labeling of the clash as an indirect collision might have seemed attractive 
to the Austrian Government, the Court of Justice gave short shrift to this reasoning. It 
concluded that 

‘the dispute concerns not the fate of the administrative act itself, in this case the de-
cision of 9 August 1990, but the question whether such an act must be disregarded 
when assessing the validity of a penalty imposed for failure to comply with an obliga-
tion thereunder, because of its incompatibility with the principle of freedom to provide 
services.’

Another good example is the Arcor case,85 in which Arcor and i-21 tried to persuade the 
Court of Justice that a direct collision was at stake. This implies that the conflict should 
be solved by primacy, so European law should be applied and national law should be 
set aside, with the consequence that their fees would be repaid.86 The Court of Justice, 
however, qualified the case as a limitation of a material provision of European law by 
national procedural law, and therefore decided the case from the perspective of national 
procedural autonomy.87 In this author’s view, this approach of the Court is more correct, 
because the limitation of the possibilities of repayment were the consequence of German 
procedural law, which provides that after the expiry of a given period, administrative 
decisions (such as the fee assessments) become final.

It is, however, not only parties that can often label a collision with different names, in 
some cases even the Advocate-General and the Court do not agree on the most suitable 
approach. In Kühne & Heitz, for example, Advocate-General Léger argued that 

‘the primacy principle prevents a national administrative body from refusing an in-
dividual's claim for payment based on Community law on the ground that the claim 
seeks to call into question a prior administrative decision which has not been criticised 
by a judicial decision, irrespective of whether it has the legal authority of res judicata or 
that of a final judgment.’ 

85 Joined Cases C-392/04 and C-422/04 i-21 and Arcor [2006] ECR 1-8559.
86 Joined Cases C-392/04 and C-422/04 i-21 and Arcor [2006] ECR 1-8559, para. 45.
87 It stated that Community law does not require that administrative bodies are placed under an  obligation, 

in principle, to reopen an administrative decision which has become final upon expiry of the reasonable 
time-limits for legal remedies or by exhaustion of those remedies Compliance with that principle prevents 
administrative acts which produce legal effects from being called into question indefinitely. Although the 
Court creates an exception to this principle in Kuhne & Heitz, it makes clear that the fact that in that case 
all legal remedies available were exhausted, is the decisive difference.
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Although this approach was in line with the decision of the Court in Gervais Larsy several 
years before, the Court of Justice decided Kühne & Heitz in the light of national procedural 
autonomy, imposing less far-going and absolute obligations on national administrative 
authorities than Advocate-General Léger proposed. 

Hence, although the precise dividing line between direct and indirect collisions may 
sometimes be blurred in specific cases, the main lines in the case law of the Court of 
Justice are generally understandable and explicable; indirect collisions are solved within 
the framework of national procedural autonomy, whereas primacy and direct effect are 
the more ‘harsh’ way to solve direct collisions.

3.7.2 Direct collisions: direct effect and primacy

A direct collision exists when a provision of national law conflicts with a provision of 
European law, and the two can hence not be applied simultaneously because that would 
lead to incompatible legal consequences. 

In such cases, administrative authorities have different options to resolve the conflict. 
All options follow from the three main principles that govern the effect of provisions 
of European law in the national legal order, namely (1) direct effect, (2) primacy and 
(3) consistent interpretation. In that regard, one can return to the ‘three step model’ as 
developed by Prechal.88 Although this model was primarily addressed at the application 
of European law by national courts, the obligations of national administrative authorities 
generally originate from an analogous application of the case law on national courts. The 
case law discussed in this chapter at least proves that this applies for the obligations of 
administrative authorities in case of incompatibilities of national law with EU law. The 
case law discussed can also be translated into the three-step model. 

The first step is that administrative authorities are primarily obliged to apply European 
law. This obligation is inherent in the principle of direct effect, being defined as ‘the 
obligation of national courts and administrative authorities to apply the relevant provision 
of European law as a standard for legality or other forms of compatibility review or as 
a norm that governs the case’. In other words, if a norm is justiciable, it is suitable for 
application by courts, and thus administrative authorities are just as courts obliged to 
apply these norms. Direct effect implies in the first place that administrative authorities 
have to assess whether a conflict exists between such a norm and provisions of national 
law. Hence, the provision of European law functions as a standard of review for national 
law. 

If a conflict exists, two options are available as a second step: the conflict can either be 
solved (i) by consistent interpretation of the national law provisions, or (ii) by setting 
aside on the basis of primacy the provisions of national law which are incompatible with 

88 Prechal 2007, as extensively discussed in section 2.2.4.
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European law. Although the focus with regard to consistent interpretation is often on 
national courts, the Court of Justice has established that administrative authorities are 
also under a general obligation to interpret national law consistent with European law, as 
for instance the Henkel case illustrates. If consistent interpretation is possible, this may be 
an attractive option, since then an outright choice for one of the conflicting rules can be 
avoided.

The other option to solve the conflict, is the ‘obligation not to apply’ which has been 
established by the Court of Justice for administrative authorities in very firm and 
unequivocal words; in case of a conflict between provisions of national and European 
law, the latter has to be left unapplied in favour of the former. In this thesis, it is called 
the ‘Costanzo obligation’, after the most explicit and well-known case in which it was 
established. The obligation applies to all national legislation, regardless the nature of the 
national rule in question. Moreover, the obligation applies to all administrative authorities, 
from ministers to decentralised bodies. The Court of Justice has established the obligation 
as an analogous application of the ‘Simmenthal mandate’ of the national courts on the 
position of national administrative authorities. Sometimes the ‘Simmenthal mandate’ and 
Costanzo obligation are even confused in the case law. An example can be found in the 
Petersen case, discussed in the introduction to this thesis, in which the Court ruled, under 
explicit reference to Costanzo and Ciola:

‘The Court has held that all administrative bodies are subject to the obligation to re-
spect the primacy of Community law. That applies to an administrative body such as 
the Berufungsausschuss für Zahnärzte für den Bezirk Westfalen-Lippe. The fact that the 
national provisions at issue in the main proceedings were already in existence before 
the entry into force of the Directive is immaterial. It is also immaterial that those pro-
visions did not make provision for the national court to disapply them in the event of 
their incompatibility with Community law’.89

The precise addressee of this answer is unclear, as the focus has shifted from the 
administrative authorities to the national courts in this answer. 

The Costanzo obligation has been developed in particular through the case law on 
preliminary procedures, which often concerns questions with regard to the powers that 
administrative authorities have. In this regard, the landmark cases Ciola and CIF are 
crucial, in which the obligation deriving from Costanzo was reaffirmed in very explicit 
terms. Nevertheless, the obligation can be retraced in case law on infringement procedures 
as well. In the mentioned landmark cases on the Costanzo obligation, the Court of Justice 
and its Advocates General often refer to the infringement procedures in which the 
first indications for the Costanzo obligation were already present.90 Moreover, cases as 

89 Case C-341/08, Petersen, Judgment of 12th January 2010, not yet reported in the ECR.
90 See for example Case C-198/01 CIF [2003] ECR I-8055, para. 26; Opinion of AG Mischo in Case C-224/97 

Ciola [1999] ECR I-2517, para. 47.

The Costanzo Obligation Maartje Verhoeven



118

The development of the Costanzo obligation in the case of the Court of JusticeThe development of the Costanzo obligation in the case of the Court of Justice

Commission/Italy (VAT)91 also show that the development of case law in both procedures 
is linked and interdependent. 

In some cases, the sole setting aside of national law may be enough to solve the conflict 
when European law has ‘exclusionary effect’. This is, for instance, the case when a national 
requirement for a permit is left unapplied because it is incompatible with the freedom 
of establishment. Then the remaining provisions of national law are applied and the sole 
disapplication of national law suffices to solve the case. 

In other cases, the Costanzo obligation may include a third step, as the non-application of 
provisions of national law may not bring the case to a satisfactory end. In such cases the 
provisions of European law may be applied instead of the national provisions by way of 
substitution. For instance, when a legal gap is caused by the setting aside of national law, 
this legal gap may have to be filled in by the application of EU law by the administrative 
authority. Alternatively, the authority concerned may interpret the remaining national law 
– which could still be applied despite the fact that other incompatible provisions have 
been set aside – in the light of European law. 

A last important question that should be answered is whether administrative authorities are 
also obliged to set aside provisions of national law that are incompatible with provisions of 
European law which lack direct effect. In Section 2.2.4 the relationship between direct effect 
and primacy was discussed. The major conclusion of this discussion was that everything 
depends on definitions, since both concepts can be defined in a broad or narrow way. In 
this thesis, direct effect is defined in terms of justiciability.92 In this author’s opinion, this 
definition implies that administrative authorities are by definition not obliged to apply 
non-directly effective provisions, because these provisions are not sufficiently operational 
in themselves to be applied by a court or an administrative authority, either as a standard 
for review or a norm that governs the case. Moreover, even if direct effect would be 
defined in terms of invocability – as the Court does in Costanzo – in this author’s opinion, 
administrative authorities would not be obliged to apply provisions lacking direct effect. 
This follows from the reasoning of the Court of Justice in Costanzo, which is based on 
the fact that since direct effect allows individuals to invoke provisions of European law 
in national courts, it would be incoherent if these courts would be obliged to apply these 
provisions then, and national administrative authorities would not. The link between 
direct effect and the Costanzo obligation was explicitly mentioned in the recent case Fuß, 
in which the Court ruled, under explicit reference to Costanzo: 

‘since the abovementioned provision has direct effect, it is binding on all the authori-
ties of the Member States, that is to say, not merely the national courts but also all 

91 Case C-101/91 Commission v. Italy [1993] ECR I-191.
92 See extensively section 2.2.2.
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 administrative bodies, including decentralised authorities such as Länder, cities and 
towns or communes, and those authorities are required to apply it’.93

One could a contrario derive from this line of reasoning that since individuals cannot rely 
on provisions which are not directly effective, national courts are not under an obligation 
to apply these rules, which then also applies to administrative authorities. In such cases 
consistent interpretation may also lead to a solution. 

3.7.3 The Costanzo obligation and different instruments of European law

The four landmark cases, as discussed above, concern different instruments of European 
law, e.g. Treaty provisions, regulations and directives. The general terms used by the Court 
of Justice in all these cases indicates that the obligation to set aside provisions of national 
law that are incompatible with EU law principle exists for all instruments, so long as 
the provision concerned is directly effective in the sense that courts and administrative 
authorities are able to apply it, either as standard for review or as norm that governs the 
case.94 

The Costanzo obligation to disapply incompatible provisions of national law and, when 
necessary, substitute these by provisions of European law causes no particular problems 
with regard to provisions in the Treaty and regulations by administrative authorities, even if 
this application takes place ex officio and leads to negative consequences for private parties. 
With regard to directly effective directive provisions, Costanzo shows that administrative 
authorities are also obliged to apply these if they are invoked by a third party and cause 
‘horizontal side effects’ for individuals. A problem exists, however, if no third party invokes 
a directive provision with which rules of national law are incompatible. 

With regard to decisions, no specific case law exists, although direct collisions may also 
occur between decisions and provisions of national law. If decisions addressed to a Member 
State and of general application are concerned, the answer probably depends on whether 
the decision requires transposition into national law. If this is not necessary, the case law 
with regard to regulations may be applied analogously; otherwise, the character of the 
decision is closely related to the instrument of the directive. In that case, it is decisive 
whether the provision concerned has direct effect or not, in order to decide whether the 
administrative authority is obliged to apply it.

If decisions are concerned which are addressed to individuals, the case law of the Court 
of Justice accepts direct effect for both the addressee and their competitors.95 The case 

93 Case C-243/09 Fuß, Judgment of 14 October 2010, not yet reported in the ECR.
94 Although never explicitly established, this also seems to apply for written and unwritten general  principles 

of European law as developed by the Court of Justice, such as the principle of legal certainty or the rights of 
the defence. Cf. Case C-28/05 Dokter [2006] ECR I-5431; Case C-349/07 Sopropé [2008] ECR I-10369. 

95 See section 2.2.2.
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law of the Court of Justice also contains some signs that decisions that are addressed to 
a Member State, yet concern ‘indirect addressees’ can also be directly effective.96 In such 
cases, national administrative authorities are obliged to apply the decision provisions 
concerned. It would be in line with the case law discussed here, if this would also imply 
an obligation not to apply provisions of national law which are incompatible with directly 
effective provisions of decisions.

3.7.4 Indirect collisions: national procedural autonomy

Indirect collisions concern cases in which European law provides substantive rules on the 
case concerned, whereas the application of these rules depends on national procedural law, 
which may limit the effects of the substantive provisions of European law. In such cases, 
consistent interpretation is also required in principle, although this may be problematic, for 
instance with regard to time limits prescribed by law. If, however, consistent interpretation 
is not possible, these conflicts are not solved by application of primacy and direct effect, 
but in a less lucid way. In this regard the Court of Justice has developed the principle 
of national procedural autonomy, with the accompanying principles of equivalence, 
effectiveness and effective judicial protection. The principle of effective judicial protection 
requires that some specific remedies are available in the domestic legal order. The precise 
scope and contents of the remedies as provided by national procedural law is then 
generally assessed in the light of the principles of equivalence and effectiveness. When 
the principle of equivalence does not lead to a solution, for example because the powers 
of the national administrative authority under national procedural law are very limited 
or even absent, the so-called ‘procedural rule of reason test’ applies to assess whether the 
reduction of the effectiveness of European law can be justified by the principles which 
are underlying national procedural law. This does not automatically lead to the setting 
aside of the national procedural law, as for example the Kühne & Heitz case illustrates; 
only under specific circumstances, administrative authorities are obliged to review final 
administrative decisions which are contrary to European law. 

3.7.5 Gervais Larsy: the exception that proves the rule?

Of course for every distinction, there is an exception that proves the rule. For the case law 
on the obligations of national administrative authorities in cases in which national law 
is incompatible with European law, this exception is the case of Gervais Larsy. Although 
this case actually concerned an indirect collision in which procedural rules hampered 
the effectiveness of European law, the Court of Justice solved the conflict by applying the 
principle of primacy. As discussed above, this choice may be explained from the fact that 
the administrative authority –apparently knowingly – wrongfully argued that a procedural 
provision of European law was applicable, and was the cause of the impossibility to give 
full effect to an earlier judgment of the Court of Justice. The reasoning of the Court along 
the lines of primacy instead of national procedural autonomy may therefore be inspired by 

96 See section 2.2.2.
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the need to make it abundantly clear that such misuse of European law is to be condemned 
strongly. This strong approach, however, is exceptional, and has never been repeated in the 
case law with regard to administrative authorities. 

3.7.6 Drawing the threads together

The development of the case law of the Court of Justice on the obligations of national 
administrative authorities shows that both with regard to direct and indirect collisions 
time after time the same obligations are imposed on administrative authorities as those 
that apply to national courts. That is to say, the consequences of principles as direct effect, 
primacy and consistent interpretation were first established for national courts. As these 
courts, then, are obliged to take action in favour of EU law – for instance by setting aside 
provisions of national law or by interpreting provisions of national law in the light of EU 
law – later case law establishes that these obligations also analogously apply to national 
administrative authorities. Although the background of this comparison is clear, at the 
same time the Court of Justice has established important differences with regard to the 
powers that national courts and national administrative authorities have. The two most 
important differences in the light of the topic of this thesis are the fact that national 
courts have the preliminary procedure at their disposal, whereas national administrative 
authorities as a rule generally fall outside the scope of Article 267 TFEU. Moreover, in line 
with this distinction national courts are allowed not to apply secondary EU law in case of 
alleged invalidity, on the condition that they refer a preliminary question on the subject to 
the Court of Justice to definitely decide the case. It is important to include the European 
case law on these two differences here, as this plays an important role in the subsequent 
chapters.

Finally, to draw all threads together, one has to bear in mind that all these different 
approaches in the case law of the Court of Justice in the end boil down to the goal of 
ensuring the effectiveness of European law in the national legal order. This is of course 
clearest as regards the obligation to apply European law and set aside conflicting national 
law, which is the purest example of the effectiveness of European law. However, it also 
holds true for the doctrine of national procedural autonomy, particularly because of the 
important role that the principle of effectiveness has in the case law in that regard.
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4.1 Introduction

The principle of legality of the administration is evident in all Member States of the 
European Union. As Schwarze says, ‘In all Member States, the executive is bound by Law, 
Loi, Wet, Statut or Lov or whatever is the appropriately designated term for parliamentary 
legislation.’1 Or, in the words of Schmidt-Aßmann: ‘The ‘Rechtsbindung der Verwaltung’, 
‘government according to law’, ‘principe de légalite’ belong to the common basic 

presumptions of the legal orders of the European states’.2 Together with the separation 
of the powers of the State into the three component elements of the trias politica, the 
legality of the administration is intended to safeguard the freedom of the citizen against 
illegitimate interventions of the State, more precisely by its executive branch.

In this chapter, the principle of legality of the administration is examined, since it is 
one of the main obstacles for the Costanzo obligation of administrative authorities. The 
precedence of the law can directly be related to the obligation to set aside incompatible 
provisions of national law, as it examines which powers administrative authorities have 
in their national legal systems to enforce the hierarchy of norms, in the sense that they 
examine whether provisions of law are compatible with higher ranking norms. When 
national law is set aside, this may lead to a problem when the statutory basis for further 
action is still available, is left unapplied. Then the requirement of a statutory basis can come 
into play, particulary with regard to the question whether a provision of EU law can fill 
the legal vacuum. As these tensions are further examined in more detail in Chapters 5 
and 6, the goal of the current chapter is to provide a general background to the principle 
of legality. 

1 Schwarze 2006, p. 208.
2 ‘Die ‘Rechtsbindung der Verwaltung’, ‘government according to law’, ‘principe de légalite’ gehören zu den 

Gemeinsamen Grundannahmen der europäischen Rechtsordnungen,’ Schmidt-Aßmann 2006, p. 281.
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Firstly, the principle is discussed in its original national background, in order to establish 
a framework for the introduction of the European law dimension in the coming chapters. 
The background and history of the principle is discussed briefly in Section 2. In Section 3, 
the place and importance of the principle in the legal orders of Germany, The Netherlands 
and France are considered. This is followed by a description of the hierarchy of norms in the 
three legal orders (Section 4), as this hierarchy is indispensable for a proper understanding 
of the subject. Sections 5 and 6 subsequently deal with the two elements that particularly 
German doctrine distinguishes in the legality principle: namely the precedence of statutory 
law and the requirement of a statutory basis respectively. The role of both elements in the 
national legal orders of France, The Netherlands and Germany is discussed and compared. 
For reasons of clarity, Sections 4, 5 and 6 are presented as country reports. Finally, a brief 
discussion follows of the development of a legality principle in the legal order of the 
European Union in Section 7. The chapter ends with an interim conclusion in Section 8.

4.2 Background and historical development of the legality principle

Although the precise content and scope of the principle differs from country to country,3 
the background and historical development of the principle is – broadly speaking – similar 
in all Member States. The development of the legality principle started in the 19th and 20th 
century.4 Until then, the monarchies on the European continent exerted absolute power. 
This implies that at that time, the administration was bound by the Monarch and not the 
people. Only an order from the Monarch could require administrative organs to act. This 
clearly guaranteed the absolute rule of the king or queen, but did not provide any rights or 
protection against arbitrariness for the citizens.

Little by little, however, the power of the monarchs was restricted. One such example is 
the introduction of the nulla poena sine lege principle in 1801 in Germany.5 As a result, the 
Monarch’s reign was bound by his own rules regarding criminal law, and citizens could no 
longer be prosecuted for actions that were already not prohibited by law. Moreover, the 
limitation of the power of the monarch to impose taxes is also a clear harbinger for the 
legality principle.6 

The development of doctrine was also important in this regard. For example, Locke’s Two 
Treatises of Government were very influential.7 In the first part, Locke demolishes the 
main authoritarian ideology of its day: the doctrine of the divine right of kings to absolute 
arbitrary power over their subjects. In the second, setting out the real social origins, 

3 See for a comparative analysis of the legality principle in several EU Member States, for example, 
Triantafyllou 1996, p. 110-151, Schwarze 2006, p. 212 et seq and Jurgens, Willemsen & Verhoeven 2010. 
For a comparison with a broader scope, see for instance Von Danwitz 2008, p. 12 et seq.

4 Borer 1986, p. 62.
5 nullum crimen, nulla poena sine praevia lege poenali, introduced by P.J. Anselm von Feuerbach.
6 Cf. the slogan ‘No taxation without representation’ which was introduced in the American revolution in 

the same period.
7 Locke 1997.
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functions, and limits of government, Locke demonstrates that the only legitimate form of 
government is one established by the consent of the people and committed to upholding 
their fundamental human rights to life, liberty, and property. ‘De l'esprit des lois’ is also 
relevant,8 in which Montesquieu introduced the idea of a separation of state powers in 
legislative, judicial and executive branches.9 Just as Locke, Montesquieu was inspired by 
the protection of the citizens against despotism: by the separation, the three branches 
would be dependent upon each other so the influence of any one power would not be 
able to exceed that of the other two. At the time this was considered radical, as this view 
completely eliminated the existing French monarchical state structure.

The influence of writers as Locke and Montesquieu has led to the development of states 
governed by the rule of law in the 19th century, that is to say, states in which the state 
itself is also bound by the law.10 A decisive change, in this regard, was the introduction of 
parliamentary democracy in countries in Western Europe. The power of the Monarchs 
was reduced and subordinated to the will of parliament. Moreover, due to the involvement 
of parliament in rulemaking, the legislative and executive function were no longer in one 
hand. Although initially the Monarch preserved some powers, gradually the involvement 
of parliament increased, until the current status in which monarchs generally do not 
possess power by which they can infringe upon the freedoms of citizens without the 
involvement of democratic organs.

The development of the rule of law led to the establishment of the principles of equality of 
individuals before the law, legal certainty and the protection of individuals by independent 
courts. It also included the development of the principle of legality in the 19th and 20th 
century. As was already stated above, it is generally accepted as one of the founding 
elements of the rule of law that governs the rechtsstaat or l’État de droit.11 Or, in the words 
of Borer, 

‘The principle of legality is part of the main building stones of our legal order. It serves 
as a central guideline for the relation between State and citizen, and is at the same time 
of decisive relevance for the relation between the legislature, executive and judiciary’.12 

Bearing in mind the historical development of the principle of legality, it is clear that 
its main goal is the protection of the freedom of the individual against untrammelled 
interventions by the state. As Duguit stated in 1930, ‘it is the essential principle to protect 
the individual’.13 The principle is closely related to the principle of democracy, since it 

8 ‘On the spirit of the laws’.
9 De Montesquieu 1989.
10 Elzinga & De Lange 2006, p. 651; cf. also Böckenförde 1991, p. 144.
11 Auby & Cluzel-Métayer 2007, p. 77.
12 ‘Das Legalitätsprinzip gehört zu den tragende Grundsätzen unserer Rechtsordnung. Es stellt ein zentrales 

Gebot für die Beziehung zwischen Staat und Bürger dar und is zugleig von entscheidender Relevanz für 
das Verhältnis von Legislative, Exekutive und Judikative.’ Borer 1986, p. 41.

13 ‘C’est le principle essentielement protecteur de l’individu’, Duguit 1930, p. 732.
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requires a democratic basis for actions by the government. In the words of Schwarze, 
‘regardless of the name it is given or the form it takes, the powers of the state are limited 
in every country by law, for the purpose of protecting civil liberties. Under the influence 
of the democratic principle, Acts of Parliament have become the most significant legal 
constraint on the State’s area of influence’.14 In that regard, by preventing the government 
from acting arbitrarily, the legality principle not only protects the individual citizen but 
also promotes several other important principles. In the words of Kortmann: ‘it promotes 
predictability, stability, legal certainty and equality before the law.15 

In this regard, three different functions are often distinguished in the literature: the 
function of legitimation, the function of attribution and the function of regulation.16 

With regard to legitimation, the principle of legality guarantees that the rules to which 
individuals are subject, can only be adopted in conformity with the right of co-decision of 
the elected representatives of the people.17 This way the principle safeguards the observance 
of the principle of democracy. 

The principle of legality also has a function with regard to the attribution of powers and 
the designation of competent bodies, since authorities only have the powers attributed 
to them by law. The law provides which authority is competent with respect to which 
power. This is important from the point of view of attribution of powers between different 
branches of the administration, for instance by the principle of decentralisation. Moreover, 
the legality principle safeguards that it is clear for the citizen which authority can apply 
which power with regard to him or her. 

Finally, the principle of legality also regulates the exercise of powers by the administration. 
It provides substantive boundaries, primarily in the statute which provides the power 
concerned. Moreover, the principle of speciality or the prohibition of détournement de 
pouvoir is related, which provides that authorities are not allowed to promote any other 
interest than the specific subject of the law concerned in which the power is assigned. 
Moreover, the fundamental rights and general principles of law also provide limits to the 
exercise of powers by authorities. Thus arbitrary use of powers is prevented. 

4.3 The principle of legality in Germany, the Netherlands and France

As the principle of legality of the administration is present in some form in all Member 
States, it is also present in the legal systems of Germany, France and The Netherlands. In 
German law, the principle is known as the principle of Gesetzmäßigkeit, and is codified 
in Article 20 (3) GG: ‘the legislature shall be bound by the constitutional order, the 

14 Schwarze 2006, p. 230-231.
15 ‘Het bevordert voorspelbaarheid, stabiliteit, rechtszekerheid en rechtsgelijkheid’. Kortmann 2008, p. 52. 
16 Cf. Burkens, Kummeling, Vermeulen & Widdershoven 2006, p. 51 and Verheij 1989. Cf. also Verhoeven 

and Widdershoven 2010.
17 Dutch Hoge Raad 22 June 1972 Fluoridering, NJ 1973, 386.
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executive and the judiciary by law and justice’.18 Hence, executive power must be exercised 
in accordance with statute and law. Moreover, according to Article 1 (3) GG its exercise 
is also subject to respect for fundamental rights. In France le principe de légalité19 is not 
explicitly codified in a particular provision of the French Constitution, but is applicable 
as a general principle of law. The same applies to The Netherlands; a general provision 
which codifies the legaliteitsbeginsel does not exist, but the principle is partly codified in 
Dutch constitutional law, for example in the field of criminal law (Articles 15, 16 and 89(2) 
and 89(4) Gw) and tax law (Article 104 Gw).20 Moreover, other statutes may codify the 
principle on specific subjects too.

For example Article 5:4 (1) of the Algemene Wet Bestuursrecht (General Administrative Law 
Act), which came into force on 1st July 2009, requires that administrative sanctions are always 
based on a statutory basis.21 For those fields that are not explicitly mentioned in the Constitu-
tion, the requirement of a basis in statutory law derives from unwritten constitutional law.22 

Hence, although all three legal systems acknowledge the legality principle, this does not 
mean that the scope, content and importance of the principle is equal in all three countries. 
On the contrary, the role of the principle in the three Member States differs considerably. 

According to the German legal doctrine, the legality principle consists of two elements: 
the precedence of statutory law (Gesetzesvorrang) and the requirement of a statutory basis 
(Gesetzesvorbehalt).23 In brief, the former describes the superiority of acts of Parliament 
over secondary sources of law. All acts that the administration adopts must be in accordance 
with statutory law. This precedence principle applies unreservedly to the whole of the 
administration.24 

The requirement of a statutory basis implies that administrative authorities have no other 
powers than those acquired by statutory norms. The background of this requirement is 
the separation of powers, in which legislative powers have been attributed to Parliament 
or other democratically representative bodies. Hence, the executive can only encroach 
upon the sphere of individual rights if Parliament had previously granted its consent by 

18 Die Gesetzgebung ist an die verfassungsmäßige Ordnung, die vollziehende Gewalt und die Rechtsprechung 
sind an Gesetz und Recht gebunden.

19 Some authors prefer the use of the concept of the principe de juridicité over the principe de légalité, because 
there are more sources of law to which the administration is subordinate than only statutory law. See, for 
example, Dupuis & Guédon & Chrétien 2007, p. 87. Nevertheless, ‘legalité’ is still most commonly used in 
French legal writing.

20 See on the latter in more detail Van Mens 1988. 
21 According to Article 5:3 Algemene Wet Bestuursrecht (General Administrative Law Act), this requirement 

applies to the administrative sanctions regulated in this Part, and other administrative sanctions 
designated by law.

22 See on this topic – although a bit outdated – Van der Vlies 1984. 
23 Cf. extensively with further references Jarass & Pieroth 2009, p. 487 and 496 et seq.
24 Schwarze 2006, p. 214.
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means of legislation.25 This requirement leads to important questions in current times. For 
example, is a statutory basis always required, and how precise should statutory legislation 
be? These questions and others are discussed more extensively below. 

Although German legal doctrine thus generally distinguishes these two elements, it is also 
clear that these are closely interlinked. Borer states that the precedence of statutory law 
always precedes the more basic principle of the requirement of a statutory basis.26 That is 
to say, the requirement of a statutory basis would be pointless without the basic idea that 
administrative authorities have to act in conformity with statutory norms.

For the obligation of national administrative authorities to set aside provisions of national 
law which are incompatible with European law, the principle of precedence of the law 
may be a barrier in the first place as it expresses the obligation of national administrative 
authorities to apply the law; administrative authorities are subordinate to statutory law, 
and their main task is to apply these statutory norms to specific cases. How does this 
relate to the obligation of administrative authorities to set aside statutory law in case 
of incompatibility with European law? The requirement of a statutory basis may be 
particularly relevant after the setting aside of provisions of national law by administrative 
authorities. That is to say, when this non-application leads to the loss of the statutory basis, 
as that provision of national law is incompatible with European law, the question comes 
into play whether a provision of EU law can fill the legal gap.

The Dutch and French views on the legality principle differ from the German view to 
the extent that in each of these systems, legality is primarily defined by one of the two 
elements. Moreover, each jurisdiction focuses on a different element, which makes the 
Dutch and French view mirror images of each other.

In The Netherlands, the principle of legality is primarily understood as the requirement 
that as a rule, actions of administrative authorities should be based on a statutory basis.27 
Although the precedence of statutes is also generally accepted in The Netherlands, the 
requirement of a statutory basis is regarded as the main interpretation of the legality 
principle, and far more discussed in legal academic literature and case law. Moreover, when 
authors argue that conformity with statutory law is incorporated within the definition of 
the principle, this is generally understood as ‘conformity with the statutory norms on 
which the power to act is based’ rather than conformity with hierarchical superior norms 

25 Schwarze 2006, p. 215.
26 Borer 1986, p. 67.
27 See Van Ommeren 1996, p. 13-14, including further references. Cf. also for example Kortmann 2008, p. 

51-52; Derks 1995, p. 262; Burkens, Kummeling, Vermeulen & Widdershoven 2006, p. 51. Cf. also Elzinga 
& De Lange 2006, p. 650-652, who mention both dimensions, but also start by saying that the principle 
has a central place with regard to the system of distribution of powers, and Van Wijk & Konijnenbelt & 
Male 2008, p. 36 et seq, who focus on the requirement of a statutory basis, but also mention the existence 
of precedence as element of the legality principle. 
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in general’.28 Although the following chapter shows that the precedence of statutory law is 
a subject that also deserves to be the subject of discussion – particularly in the light of the 
Costanzo obligation – it cannot be denied that not much attention is paid to the subject 
currently in Dutch legal writing. 

The principle of legality of the administration is a concept mainly discussed and elaborated 
in the Dutch literature, more than in the case law. If the courts mention the legality concept, 
it is generally in the sense that every penalty should be based on a statutory norm, which 
has been adopted before the facts concerned took place. Legality of the administration 
is only rarely mentioned in case law.29 In the few cases that it is mentioned, it seems to 
have the definition of the requirement of a statutory basis. An occasional example is the 
case of the Dutch Hoge Raad, which qualifies Article 104 Gw (which provides that the 
taxes imposed are levied pursuant to Act of Parliament) as ‘the legality principle’.30 This 
also shows the focus on the element of the requirement of a statutory basis as standard 
definition of legality.31

In France, the principle of legality was born in the French Revolution, based on 
Enlightenment principles of citizenship and inalienable rights.32 It developed particularly 
after the introduction of the control of the administration by the Conseil d’État in the 
Troisième République (1875-1940). Compared to other countries such as Germany or The 
Netherlands, one may say that in general the legality principle has attracted less attention 
in the French legal system. In France, the legality principle is neither codified in the law,33 
nor widely discussed in French academic writing on constitutional and administrative 
law,34 although some important books and articles do exist.35 

The marginal interest in the legality principle may be explained from the influential 
position occupied by the administration in France, particularly in the current Cinquième 
République which includes a semi-presidential system.36 It cannot be said, however, that 
the statute as such does not have a central place in the French legal order. In most cases 
the substantive rule-making process takes place in the administration in the form of 
secondary legislation. Although Article 37, French Constitution allows that no statute 
is required with respect to a number of pre-described subjects, in practice a statute is 
generally adopted nevertheless.37 As the Government has a majority in Parliament, this is 

28 Cf. for instance Van der Burg 1993, p. 107 and Derks 1995, p. 262 et seq for several definitions in the 
Dutch literature. 

29 Derks 1995, p. 262.
30 Dutch Hoge Raad 8 October 1993 Marken Express, NJ 1994, 46.
31 Although sometimes the element of precedence is identified, see for instance Schlössels 1998, p. 94 (who, 

however, afterwards focuses on the element of requirement of a statutory basis).
32 On this subject for instance Chevallier 1990.
33 Tesoka 2006, p. 2214.
34 Triantafyllou 1996, p. 123.
35 Cf. for example Labetoulle 1996.
36 Cf. Triantafyllou 1996, p. 123.
37 Cf. also the case law : French Conseil d’État 8 August 1919 Labonne, Rec., p. 737.
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of course no problem in practice. Hence, although the French Constitution allows specific 
topics to be regulated directly in secondary legislation, this rarely happens in practice. 
Generally an ‘intermediate’ statute exists, which does not provide substantive rules, but is 
more of a formal nature. Hence, it can be held that although most rules in substance are 
adopted on the secondary legislative level, the statute still plays a central role, albeit only 
formally.

The lesser importance of (substantive) statutory law in the French legal order has important 
consequences for the scope and content of the legality principle. The most important 
implication in this regard is that legality in France is generally understood in terms of 
precedence of the law, whereas the requirement of a statutory basis receives less attention. 
In the words of Fromont: ‘The French legal system is certainly not the legal system which 
puts the greatest emphasis on the requirement of a legal basis’.38

In this regard the books of Lachaume39 and Béchillon40 should be noted, which are concerned 
with two of the most important theses on the legality principle of French law. Both books 
focus on the precedence of the law and the system of a hierarchy of norms. The requirement 
of a statutory basis is hardly a topic of discussion in French legal writing or case law. Presum-
ably this has to do with the above discussed strong position of the administration, and the fact 
that the statute mainly plays a role in its formal dimension in the hierarchy of norms, but that 
substantive rules are generally adopted on the level of secondary legislation.

Moreover, the idea of precedence is understood in a broader meaning than only related to 
statutory law. In fact, the legality principle is regarded in academic literature as the general 
obligation that the administration has to act in accordance with the law, or in the words of 
Braibant and Stirn: ‘The principle of legality can be defined in sum as the subordination 
of the administration to the law’.41 Due to this broad definition of the law, some French 
authors prefer to use the concept of the principe de juridicité instead of the term principe de 
légalité, because there are more sources of law to which the administration is subordinate 
than only statutory law.42 Nevertheless, legalité is still more commonly used in French 
academic legal writing. 

4.4 Hierarchy of norms

Before proceeding to the details and technicalities of the precedence of statutory law 
and the requirement of a statutory basis, a brief description should be provided of the 
hierarchy of norms that exists in all three legal systems. After all, both elements of the 

38 ‘Le droit français n’est certainement pas le droit qui met le plus fortement l’accent sur l’exigence d’une base 
légale’. Fromont 2008, p. 233.

39 Lachaume 1966. 
40 Béchillon 1996. 
41 ‘Le principe de légalité peut se definer sommairement par la soumission de l’administration au droit,’ 

Braibant & Stirn 2005, p. 231.
42 See, for example, Dupuis & Guédon & Chrétien 2007, p. 87.
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principle of legality presuppose the existence of a certain hierarchy of norms in the legal 
system, in which certain norms have priority or may function as a basis for administrative 
authorities to act. Moreover, problems of incompatibility and legality are often approached 
from the point of view of the hierarchy of norms, and may also be solved by application 
of the hierarchy of norms. 

Before discussing the hierarchy of legal norms in the Dutch, French and German systems, 
the consequences of the federal character of the German legal system should be discussed. 
The German legal system basically consists of two levels: the level of the Bund (Federation) 
and the level of the Länder (Lands). Within each of these levels, a separate hierarchy of 
norms exists, which is headed by a constitution, following statutory norms (either adopted 
by or in accordance with the Bundestag (Federal Parliament) or one of the Landestage (the 
Parliament of one of the Länder)) and finally secondary legislation (either of administrative 
authorities of the Bund or administrative authorities of the Länder). The relationship 
between the law of the Bund and the Länder is governed by Article 31 GG: ‘Federal law 
shall take precedence over Land law’.43 This provision renders Landesrecht (the law of the 
Länder) that is incompatible with federal law null and void,44 as far as collisions45 occur 
which lead to different legal outcomes.46 The provision, however, is seldom applied in 
practice, as often no collision exists, or provisions providing exceptions such as Articles 
25, 28(1), 71 and 72(1) GG are applicable.47 

For an understandable description of the hierarchy of norms, it seems useful to apply the 
view of Kelsen, who regards all norms that form the basis of the principle of legality and 
the administration is required to respect as a coherent pyramid48 with different levels (this 
is often referred to as the Kelsenian pyramid).49 All three legal systems incorporate such 
a hierarchy of norms, which are described below.50 It can thus be said that the subject is 
particularly present in French legal writing in both constitutional and administrative law.51 
Nevertheless, the legal systems of all three countries can be viewed with a view similar to 
the one which underlies the Kelsenian pyramid.

43 ‘Bundesrecht bricht Landesrecht’.
44 Jarass & Pieroth 2009, p. 621 et seq if the Bundesrecht concerned is abolished, the Landesrecht concerned 

does not revive; see German Bundesverfassungsgericht 9 June 1970 Landesbauordnung Baden-Württemberg, 
BVerfGE 29, 11, p. 17.

45 Cf. German Bundesverfassungsgericht 4 June 1969 Besoldungsgesetz, BVerfGE 26, 116, p. 135 et seq.
46 German Bundesverfassungsgericht 29 January 1974 Niedersächsisches Landesbesoldungsgesetz, BVerfGE 

36, 342, p. 363.
47 Jarass & Pieroth 2009, p. 621 et seq.
48 ‘la pyramide des normes’, Rivero & Waline 2006, p. 273.
49 Chantebout 2007, p. 572, distinguishes 4 levels; see also extensively Braibant & Stirn 2005, p. 236 et seq; 

Dupuis & Guédon & Chrétien 2007, p. 89.
50 See, for example, for The Netherlands Kortmann & Bovend'Eert 2007, p. 35; Boon & Brouwer & Schilder 

1999, p. 14; for France Chantebout 2007, p. 572 and Rivero & Waline 2006, p. 273; for Germany Maurer 
2010, p. 519 et seq and Ossenbühl 1987, p. 184.

51 See, for instance, Auby & Cluzel-Métayer 2007, p. 74.
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As already stated more generally in Chapter 1, the position of public international law –not 
being EU law – falls outside the scope of this thesis. This also applies to this discussion of 
the hierarchy of norms, since this would only complicate the situation in all three Member 
States without being necessary for the topic of this thesis. Leaving public international 
law aside, the top of the pyramid exists in all three Member States of European law and 
the national Constitution. In this regard, however, important differences exist with the 
hierarchy with respect to the relationship between these two sources. 

In The Netherlands, European law is undisputedly at the top of the hierarchy of norms, 
directly followed by the Dutch Constitution. This subordination of the Dutch Constitution 
to European law can be explained by the unwritten presumption of monism, which 
underlies the legal system. This means that international law is directly incorporated in 
the national legal order. Articles 93 and 94 Dutch Constitution, moreover, provide for 
primacy of international law over incompatible provisions of national law. Although some 
argue that these provisions apply to European law as well,52 most writers follow the line of 
reasoning of the Court of Justice that the effects of European law directly follow from its 
autonomous character.53 That is also the view of the domestic courts.54

As was discussed extensively above, it is generally accepted in France and Germany that 
the priority of European law follows from the national Constitution.55 Because of this 
dependence, two different approaches can be distinguished with regard to the question 
whether European law is at the top of the hierarchy of norms.

Most German writers argue that European law is also at the top of the German hierarchy, 
since it is generally accepted that European law has primacy over national law, including 
the German Constitution.56 The fact that this priority is in fact based on the German 
Constitution itself does not, therefore, alter this view. Alternatively, it can be stated, 
however, that the German Constitution is at the top of the pyramid, followed by both 
primary and secondary European law, as the German Constitution determines the effect 
of European law in the national legal order.

In this regard the decision of the Bundesverfassungsgericht in Solange II, in which it accepts 
that the German Constitution provides that Community law has priority over all national 
law, is also important:57 ‘Article 24(1), however, makes it possible constitutionally for treaties 
which transfer sovereign rights to international institutions and the law established by such 

52 Cf. for instance Besselink et al. 2002, p. 30 et seq.
53 Cf. (including further references) Kortmann 2008, p. 126 et seq; Elzinga & De Lange 2006, p. 720 et seq.
54 See, for instance, Dutch Raad van State 7 July 1995 Metten, AB 1997, 117 and Dutch Hoge Raad 

2 November 2004, NJ 2005, 80. Cf. Besselink 2007b, p. 78 and Besselink et al. 2002, p. 32. Previously 
the courts did refer to Articles 93 and 94 Gw with regard to European law. See Besselink et al. 2002 for 
references in this regard.

55 See extensively Sections 2.4.3 and 2.4.4.
56 Cf. for instance Maurer 2010, p. 520 et seq.
57 German Bundesverfassungsgericht 22 October 1986 Solange II, BVerfGE 73, 339; [1987] 3 CMLR 225.
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institutions to be accorded priority of validity and application as against the internal law of 
the Federal Republic by the appropriate internal application-of-law instruction. That is what 
took place in the case of the European Community Treaties and the law established on their 
basis by the Community organs by the passing of the Acts of Accession to the Treaties un-
der Articles 24(1) and 59(2), first sentence, of the Constitution. From the application-of-law 
instruction of the Act of Accession to the EEC Treaty, which extends to Article 189(2) EEC, 
arises the immediate validity of the regulations of the Community for the Federal Republic 
and the precedence of their application over internal law’.58 

In France, the so-called ‘constitutionality block’ (‘bloc de constitutionnalité’) complicates the 
situation. This bloc de constitutionnalité is a bit broader than solely the Constitution. France 
has had written constitutions for more than 200 years, and the latest Constitution is not 
considered to be an exhaustive statement of constitutional provisions.59 Therefore, French 
literature refers to all constitutional principles as the so-called ‘bloc de constitutionnalité’. 
It is not really possible to provide an exhaustive list of constitutional norms and principles 
that fall within the scope of this body of norms, however it is clear that it does contain 
the current Constitution as introduced in 1958 and its Preamble, which also refers to the 
Declaration of the Rights of Man and of the Citizen of 1789, as well as the Preamble of the 
former constitution of 1946, which also contains social and economic rights, and a more 
general reference to the ‘fundamental principles recognized by the laws of the Republic’.60 
Recently the Charte d’Environnement of 2004 has also been included, as it was added to 
the preamble of the current Constitution.

Different views exist as to how the French Constitution and bloc de constitutionnalité, on 
the one hand, and European law, on the other, are related. More specifically, the question 
has been raised whether the effects of European law derive from the Constitution (which, 
then, is higher in rank). Some authors regard the bloc de constitutionnalité as the highest 
source of law, directly followed by European law.61 Hence, European law is then ‘infra-
constitutionnelle et supra-législative’. This, however, is not correct from the point of view 
of the case law of the Court of Justice. Moreover, the above discussed cases of the Conseil 

58 ‘Article 24 Abs. 1 GG ermöglicht es indessen von Verfassungs wegen, Verträgen, die Hoheitsrechte auf 
zwischenstaatliche Einrichtungen übertragen, und dem von solchen Einrichtungen gesetzten Recht 
Geltungs- und Anwendungsvorrang vor dem innerstaatlichen Recht der Bundesrepublik Deutschland 
durch einen entsprechenden innerstaatlichen Anwendungsbefehl beizulegen. Dies ist für die europäischen 
Gemeinschaftsverträge und das auf ihrer Grundlage von den Gemeinschaftsorganen gesetzte Recht durch 
die Zustimmungsgesetze zu den Verträgen gemäß Article 24 Abs. 1, 59 Abs. 2 Satz 1 GG geschehen. 
Aus dem Rechtsanwendungsbefehl des Zustimmungsgesetzes zum EWG-Vertrag, der sich auf Art. 189 
Abs. 2 EWGV erstreckt, ergibt sich die unmittelbare Geltung der Gemeinschaftsverordnungen für die 
Bundesrepublik Deutschland und ihr Anwendungsvorrang gegenüber innerstaatlichem Recht.’ German 
Bundesverfassungsgericht 22 October 1986 Solange II, BVerfGE 73, 339; translation from [1987] 3 CMLR 
225, p. 257-258.

59 Bell & Boyron & Whittaker 1998, p. 232; Truchet 2008, p. 165 et seq. 
60 Such as, for instance, the freedom of association and the freedom of education.
61 See, for instance, Truchet 2008, p. 187.
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Constitutionnel of 2004 and 2006 and the Arcelor case of the Conseil d’État of 2007 trouble 
this view.62 The only possible conclusion is that different views are sustainable.

Thus, the situation at the top of the pyramid is different in the three countries. Whereas 
it is generally accepted in The Netherlands that European law is the most superior source 
of law, in France it is preceded by the bloc de constitutionnalité. The German view is not 
crystallised yet, although it is clear that the priority of European law – regardless whether 
it also applies to the Constitution – follows from the German Constitution, not from 
European law itself. 

Directly below either the national constitution or European law, all three legal systems 
rank the statutory rules. Statutes, adopted by Parliament and Government jointly are 
considered ‘legislation in form’ in the doctrine on constitutional law in all three States; 
that is to say acts which have been established in the formal process of lawmaking, which 
involves participation of parliament. 

The lower layer of the pyramid of legal norms consists in all three legal orders of 
secondary legislation. Different legal instruments fall within the scope of the general 
notion ‘secondary legislation’ as defined in this thesis, from autonomous regulations of 
decentralized authorities, to rules adopted by the executive branch.63 In this regard it is 
important to take into account the different position of the French administration, as 
opposed to The Netherlands and Germany. In the latter two countries, the adoption of 
rules by the administration generally requires a basis in a parliamentary statute, which 
then delegates the power to regulate to administrative authorities. In France, however, the 
system is different, since Article 34 French Constitution provides a list of matters on which 
Parliament is empowered to legislate in lois. This means that all matters outside the scope 
of Article 34 belong to the pouvoir réglementaire (regulatory power) of the executive,64 as 
Article 37 French Constitution provides: ‘Matters other than those that fall within the ambit 
of statute shall be matters for regulation.’65 Article 34 French Constitution is, however, not 
a real limit to the legislature, as the Conseil Constitutionnel has adjudicated that statutes 
adopted outside the scope of Article 34 are not by definition unconstitutional.66

In France, secondary legislative norms are laid down in règlements. Règlements have a 
general character and, being classified as administrative acts, fall within the jurisdiction 
of the administrative courts. Règlements can have one of two forms, namely a décret or an 
arrêté. Décrets are adopted either by the President or the Prime Minister in the exercise 
of their regulatory powers, and are the highest sort of règlement. The arrêté concerns a 

62 See extensively Section 2.4.4.
63 See Section 1.5.3.
64 French Conseil d’État 8 August 1919 Labonne, Rec., p. 737; French Conseil d’État 7 February 1936 Jamart, 

Rec., p. 172.
65 ‘Les matières autres que celles qui sont du domaine de la loi ont un caractère réglementaire’.
66 French Cour Constitutionnel 30 July 1982 Loi sur les prix et les revenus, notamment ses articles 1, 3 et 4, 

decision n. 82-143 DC.
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decision of any other administrative authority, for example, one or more ministers, an 
independent administrative authority or a prefect. A règlement has the same rank as its 
author. Hence, an arrêté is subordinate to the décret. In case of two arrêtés, each arrêté has 
the hierarchical position of its author.67 

In Germany, administrative authorities adopt generally applicable rules in the form of 
Verordnungen and Satzungen. Verordnungen are generally applicable rules, adopted by 
administrative authorities such as the Government, individual ministers, on the basis of 
statutory authorisation to do so on a specific topic. Satzungen are adopted by administrative 
authorities in the exercise of their autonomous powers. This applies, for instance, to 
municipalities, but also to universities and chambers of independent professions.

In The Netherlands, secondary legislation also has its own, internal hierarchy of norms. 
At the top of the hierarchy are several instruments of the central government, namely 
the Algemene Maatregelen van Bestuur (Orders in Council (AMvB)), followed by Kleine 
Koninklijke Besluiten (Minor Royal Decrees (klein KB)) and ministeriële regelingen 
(Ministerial Regulations). Further rules can also be laid down in generally applicable 
instruments of territorial and functional decentralised bodies which all operate at te same 
level. With regard to territorial decentralised bodies, provincial verordeningen (Bye-laws) 
are placed directly under ministerial regulations, followed by both municipal and water 
board bye-laws on an equal level. With regard to functional decentralisation, ministerial 
regulations are followed by successively regulations of the national economic development 
council, commodity board regulations and industry board regulations.68 

Finally, some light must also be shed on the place of general principles of law within the 
pyramid. The European general principles are incorporated in the corpus of European law, 
which has been discussed above. General principles of law, however, exist at the national 
level as well and are generally developed through the case law of the courts. 

The position of these general principles thus depends on the court and the types of cases in 
which they are developed. In The Netherlands and France, this is done by the courts that 
assess whether the administration is acting in accordance with statutory law. Therefore, 
the place of the national general principles in the hierarchy of norms is generally regarded 
as subordinate to the level of statutory law.69 As already discussed above, Article 120 Gw 
prevents Dutch courts from assessing whether statutory law is compatible with the Dutch 
Constitution.70 Despite the fact that the Dutch Hoge Raad does not preclude the possibility 
that a statutory provision may not be applied because it infringes a fundamental principle 
as a result of circumstances that have not been taken into account in the provision 
concerned, the courts are prohibited from examining statutory law in the light of general 

67 Chantebout 2007, p. 578-579; Braibant & Stirn 2005, p. 261.
68 Kortmann 2008, p. 360 et seq.
69 Auby & Cluzel-Métayer 2007, p. 74.
70 See Section 2.4.1 above, and more extensively Section 5.4.2 below.
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principles.71 The prohibition on examining whether statutory law is compatible with 
unwritten principles, however, does not apply to European principles of law, as these 
principles form an integral part of the legal order of the European Union.72

Since general principles apply to all administrative acts, they are superior to the level of the 
secondary legislation, which is subject to the scrutiny of the administrative courts.73 In The 
Netherlands, courts exercise restraint with regard to the review of secondary legislative 
norms in the light of general principles.74

In Germany, the situation is a bit different, which is due to the fact that Germany has a 
Constitutional Court which is able not only to examine the constitutionality of statutes at 
the request of politicians (as is the case in France), but also at the request of individuals 
or lower courts. Hence, the German Bundesverfassungsgericht is a ‘real’ Supreme 
Court, an equivalent of which does not exist in the French or Dutch system. When the 
Bundesverfassungsgericht assesses the constitutionality of statutes, it often derives general 
principles from the combination of different provisions of the Grundgesetz. Hence, many 
principles can be regarded as ‘concretised constitutional law’ in this regard.75 All in all, this 
means that the Bundesverfassungsgericht can assess German statutes in the light of general 
principles of law, albeit that these principles then directly derive from constitutional 
provisions.

4.5.  The precedence of statutory law

4.5.1 Germany

The precedence of statutory law (Vorrang des Gesetzes or, less commonly used, 
Gesetzesvorrang) derives from the fact that Article 20(3) GG provides that both 
administrative authorities and courts are bound by ‘Gesetz und Recht’. At its inception, 
the concept of ‘Gesetz und Recht’ primarily meant the German Constitution and statutory 
norms. Nonetheless, it is nowadays also accepted to include other sources of law, such 
as ‘Rechtsverordnungen, autonome Satzungen und auch Gewohnheitsrecht.’76 Moreover, 
‘Gesetz und Recht’ also includes both primary and secondary European law to the extent 

71 Cf. Dutch Hoge Raad 14 April 1989 Harmonisatiewetarrest, NJ 1989, 469.
72 Drewes 2003, p. 51; Besselink et al. 2002, p. 38. See more extensively on the position of principles within 

the EU hierarchy of norms below in Section 4.7.4.
73 For France: Chapus 2001, p. 111; Dupuis & Guédon & Chrétien 2007, p. 147 et seq, for Germany Gerhardt 

2007, p. 15.
74 Elzinga & De Lange 2006, p. 817 See for example Dutch Hoge Raad 16 May 1986 Landbouwvliegers, NJ 

1986, 251; AB 1986, 574. Cf. also Dutch Hoge Raad 30 March 1990 Lelystad/Staat, NJ 1991, 644.
75 Maurer 2009, p. 77-78.
76 German Bundesverfassungsgericht 31 May 1988 Unterhaltsleistung in Ausland, BVerfGE 78, 214, p. 227; 

a Rechtsverordnung is another word for verordnung.
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that it is directly effective.77 Case law78 and policy rules (verwaltungsvorschriften)79 are not 
included. It is generally accepted in the doctrine that Gesetz is interpreted as meaning the 
German Constitution and statutory norms, whereas all other binding norms fall in the 
scope of the broader concept of Recht.80

As already stated, Article 20(3) GG requires that all administrative authorities comply 
with ‘Gesetz und Recht’. In other words, it prohibits administrative authorities to adopt 
secondary legislation or take individual decisions that are in conflict with statutory law, 
including the Grundgesetz.81 This also includes a prohibition of so-called Gesetzvertretende 
Rechtsverordnungen. Although statutory norms may provide that Rechtsverordnungen 
for which it forms the basis may deviate from statutory provisions,82 the adoption of 
independent Rechtsverordnungen, without a statutory basis, is not allowed.83

In principle, the Vorrang des Gesetzes includes the obligation to check the compliance 
of the applicable norms to higher-ranking law.84 When rules seem to be in conflict with 
higher-ranking provisions consistent interpretation may lead to a solution. 

‘Lassen der Wortlaut, die Entstehungsgeschichte, der Gesamtzusammenhang der ein-
schflägigen Regelungen und deren Sinn und Zweck mehrere Deutungen zu, vond enen 
eine zu einem verfassungsgemäßen Ergebnis führt, so ist diese geboten’.85 

Consistent interpretation can either be interpretation in the light of the German 
Constitution or interpretation in the light of a statutory norm. The fact that the legislature 
supported a more extensive interpretation of the statutory norm than the German 
Constitution allows, is no barrier to the obligation of consistent interpretation;86 the only 
requirement is that the wordings and object87 of the statute are respected.88 

77 Jarass & Pieroth 2009, p. 494; German Bundesverwaltungsgericht 5 June 1986 Denkavit, BVerwGE 74, 241, 
p. 248 et seq.

78 German Bundesverfassungsgericht 26 June 1991 Aussperrung, BVerfGE 84, 212, p. 227.
79 German Bundesverfassungsgericht 31 May 1988 Unterhaltsleistung in Ausland, BVerfGE 78, 214, p. 227.
80 Jarass & Pieroth 2009, p. 494.
81 Jarass & Pieroth 2009, p. 494.
82 The so-called Verodnungsvorbehalt, German Bundesverfassungsgericht 6 May 1958 Lastenausgleich, 

BVerfGE 8, 155, p. 171.
83 So-called Gesetzvertretendend Verordnungen, cf. German Bundesverfassungsgericht 12 June 1979 

Kleingarten, BVerfGE 52, 1, p. 16; German Bundesverwaltungsgericht 20 November 1990 KAE, BVerwGE 
87, 133, p. 139; German Bundesverwaltungsgericht 23 June 2005 Ermäßigung der Unterrichtsverpflichtung, 
BVerwGE 124, 11, p. 16 et seq; Jarass & Pieroth 2009, p. 494.

84 See for instance Ehlers 2010, p. 127. See for a deviating opinion Wehr 1998, p. 71 et seq.
85 German Bundesverfassungsgericht 30 March 1993 Konkursverwaltervergütung im massearmen Konkurs, 

BVerfGE 88, 145, p. 166.
86 German Bundesverfassungsgericht 24 April 1985 Kriegsdienstverweigerung II, BVerfGE 69, 1, p. 44.
87 ‘Wortlaut und Sinn’.
88 German Bundesverfassungsgericht 14 December 1999 Versäumnisurteil, BVerfGE 101, 312, p. 329.
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In some cases, however, consistent interpretation cannot solve a conflict. When a statute is 
concerned, which is incompatible with the German Constitution, it is null and void from 
the beginning, and cannot be applied.89 The Bundesverfassungsgericht has the monopoly 
to decide whether this is the case, according to Article 100(1) GG. In other words, the 
German Constitution has Geltungsvorrang instead of Anwendungsvorrang. 

The precedence of statutory law also binds the national administrative authorities to 
apply every statutory norm. In the words of Ossenbühl: ‘The execution of statutes is not a 
discretionary power of the administration. Rather the administration has to do everything, 
to transpose the will of the legislature into reality.’90 Every exception to this rule would 
require an explicit statutory basis.91

When the administration violates the principle of precedence of statutory law and adopts 
an act that is inconsistent with higher-ranking law, the act concerned is deemed to be 
unlawful. This unlawfulness leads to the conclusion that the secondary legislative act 
concerned is null and void (this applies to the ‘untergesetzliche’ Rechtsverordnungen92 and 
Satzungen)93. Moreover, the statute on which the secondary legislation is based can provide 
that nullity is not the consequence under specific circumstances,94 or that modifications 
by secondary legislative provisions are permitted.95 The German Constitution does not 
require nullity per se.96 

This hierarchy and superiority of statutory law over secondary legislation clearly leads 
to the question what administrative authorities have to do when they deem a provision 
incompatible with a higher source of law. For example, are they allowed to check the 
legality of secondary legislative norms in the light of statutory law? And can they set aside 
statutory law that is incompatible with the German Constitution? These questions are 
dealt with in Chapter 5.

89 German Bundesverfassungsgericht 5 March 1991 Ehenamen, BVerfGE 84, 9, p. 20 et seq.
90 ‘Der Gesetzesvollzug steht nicht zur Disposition der Verwaltung. Vielmehr besteht eine Ausführungspflicht. 

Die Verwaltung muß alles tun, um den Willen des Gesetzgebers in die Wirklichkeit umzusetzen.’; 
Ossenbühl 2007, p. 185.

91 German Bundesverfassungsgericht 12 February 1969 Einheitswert, BVerfGE 25, 216, p. 228; German 
Bundesverfassungsgericht 16 March 1971 Erdölbevorratung, BVerfGE 30, 292, p. 332.

92 German Bundesverwaltungsgericht 23 June 2005 Ermäßigung der Unterrichtsverpflichtung, BVerwGE 124, 
11, p. 16 et seq.

93 German Bundesverwaltungsgericht 31 January 2001 Naturschutz, BVerwGE 112, 373, p. 380 et seq. 
94 Jarass & Pieroth 2007, p. 479; cf. for instance article 214 BauGesetzbuch.
95 German Bundesverfassungsgericht 6 May 1958 Lastenausgleich, BVerfGE 8, 155, p. 171.  
96 German Bundesverfassungsgericht 7 May 2001 Naturschutzgesetz Schleswig-Holstein, BVerfGE 103, 332, 

p. 390.
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4.5.2 France

As already stated above, the principle of legality in France is generally defined in terms 
of precedence of statutory law.97 The idea is not only identified as the main feature of the 
legality principle by most writers,98 but also embedded in the system of ‘hiérarchie des 
normes’, which is very well developed in both French case law and legal writing. 

In the words of Chapus, ‘legality is made up of a hierarchical and complex collection of con-
stitutional, legislative, jurisprudential and regulatory norms, completed by norms resulting 
from international conventions’.99 Or, in the words of Gaudemet: ‘this principle expresses that 
administrative authorities are bound, with regard to the decisions they take, to comply with 
the law or more exactly with the principle of legality: that is to say, a collection of rules of law 
with different grades and content, which have a function in every case, to determine the place 
and competences of the authority concerned’.100 

Hence, the principle of precedence of statutory law is in practice perceived in a broader 
way, as a more general hierarchical view of the applicable legal norms. ‘La soumission de 
l’administration à la loi’ concerns the same question as ‘la soumission de l’administration 
au droit’. Therefore, the principle can be retraced in the French legal system in the broader 
idea that norms have to be in conformity with higher-ranking sources of law, and in the 
idea that the administration is subordinate to the law in general, thus including statutory 
law.101 

The obligation for the administration to act in conformity with higher sources of law is 
the most traditional and significant element of the principle of legality in the French legal 
system. In general terms, conformity with higher norms does not necessarily mean that 
the inferior has to be a copy of the superior norm; conformity only requires that it is 
not contrary to the superior norm.102 Traditionally, the rules that have to be respected by 
the administration primarily had a national origin, such as for example the Constitution, 
statutes, ordonnances and règlements (décrets and arrêtés). The administration is also bound 
by general principles of law, formulated by the administrative courts, which form the basis 
of French administrative law.103 Moreover, international sources of law are increasingly 
important in the French legal system, in particular since the French Constitution of 1946 

97 See, for instance, extensively Raimbault 2010, p. 138 et seq.
98 Dupuis & Guédon & Chrétien 2007, p. 89.
99 ‘La légalité est faite d’un ensemble hierarchisé et complexe de normes constitutionnelles, legislatives, 

jurisprudentielles, réglementaires, auxquelles s’ajoutent diverses norms procédant de conventions 
internationales’. Chapus 2001, p. 1011.

100 ‘Ce principe signifie que les autorités administratives sont tenues, dans les decisions qu’elles prennent, de 
se conformer à la loi ou plus exactement à la légalité, c’est-à-dire à un ensemble de règles de droit de rangs 
et de contenus divers, qui sont fonction, dans chaque cas, de la place et des competences de l’autorité qui 
agit’; Gaudement 2001, p. 530.

101 Chapus 2001, p. 750.
102 Chapus 2001, p. 1011.
103 Rivero & Waline 2006, p. 25.
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recognised international treaties as positive law. Although it has been stated in Chapter 1 
that international public law falls outside of the scope of this thesis, this point should be 
made here as EU law takes effect in the French legal order as being a part of international 
public law. Hence, the introduction of Article 55 in the current French Constitution 
underlines that European law also falls within the scope of the legality principle. Hence, 
this is also true for European law, including ‘le droit dérivé’ (secondary law).104 

The principle of legality implies that both secondary legislation and individual decisions 
of administrative authorities have to be in conformity with higher-ranking law, which is 
hierarchically organised in the hierarchy of norms as described above.105 Chapus discusses 
some specific obligations that this creates with regard to individual decisions adopted 
by administrative authorities.106 For example, an administrative authority is of course 
empowered to change a règlement that it has adopted, but as long as rules are not changed, 
the authority is legally bound to respect them, particularly in its individual decisions: patere 
legem quam ipse fecisti.107 Moreover, administrative authorities are obliged to issue new 
règlements in conformity with earlier decisions that have the same rank, as long as the new 
règlement establishes rules of application for the former.108 In this regard, the distribution 
of competences among different administrative authorities also implies restrictions to the 
power to adopt secondary legislation. For example, the prefect is not allowed to authorise 
camping in an area, contrary to a municipal règlement in which this is prohibited.109 

Finally, the obligation of conformity can also oblige national administrative authorities to 
take a decision. That is the so-called ‘competence liée’. This applies, for example, with regard 
to building permits; the authority is obliged to grant the permit if all conditions provided 
for by the law are met. The authority also has the possibility to grant the license in case of 
derogations, which are included in the law concerned. Derogations that are not foreseen 
by the law are not permitted; in that case, the granting of the permit is prohibited.110 

Apart of the obligation to act in accordance with the law, Braibant and Stirn distinguish 
another element within the legality principle, namely the obligation to take the initiative 
to ensure the proper application of the law.111 This requires in short that administrative 
authorities not only respect higher sources of law, but also adopt specific regulations to 
ensure that these rules are applied in practice. Generally, lois or règlements provide very 
general rules, which have to be specified and elaborated in more specific general rules, before 
being applied in individual cases by the administrative authorities. The administration is 
thus generally obliged to adopt implementing measures within a reasonable period of time. 

104 Rivero & Waline 2006, p. 26.
105 Chapus 2001, p. 1012.
106 Chapus 2001, p. 1012.
107 Chapus 2001, p. 1012; see, for example, French Conseil d’État 25 March 1964, Samoël, Rec., p. 201.
108 French Conseil d’État 19 May 1983 Club sportif et familial de la Fève, Rec., p. 204.
109 French Conseil d’État 15 February 1963 Association ‘Les amis de Chiberta’, Rec., p. 92; RDP 1963, p. 567.
110 Braibant & Stirn 2005, p. 232.
111 Braibant & Stirn 2005, p. 231-233.
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This period can be included in the law, although in the absence of such a term a reasonable 
period of time is permitted, which can vary from six months to one year depending on the 
difficulty of the subject matter of the law concerned. When the administrative authorities 
fail to take the executive measures in time, the general rule concerned, which has to be 
implemented in more specific rules, is not applicable. Nevertheless, the lack of action by 
the administrative authorities does not go unsanctioned. The failure to adopt a regulatory 
act to operationalise a statute is forms a ground of illegality, which can be sanctioned by 
the administrative court in the scope of an action for excès de pouvoir.112 The Conseil d'État 
decided in Dame veuve Renard, in which the administrative authorities had not adopted 
executive measures to specify and implement a règlement on pensions within a reasonable 
time, that the administration was liable to pay damages to those that had not received 
their pensions because due to the lack of these implementing measures. 

4.5.3 The Netherlands

In The Netherlands, the precedence of the law is regarded as an unwritten rule that derives 
from the existence of the hierarchy of norms. As stated above, most writers in Dutch 
constitutional law define the legality principle in terms of the requirement of a statutory 
basis, rather than mentioning that it requires the administration to act in accordance with 
statutory norms.

Nevertheless, it is clear that a principle of precedence of statutory law also exists in the Dutch 
legal order. This is, for instance, illustrated through the discussion on the constitutionality 
of the statute on the integration of immigrants, which are discussed below in Section 
5.4.2. However, that still does not lead to a discussion of the principle of the precedence 
of the law, as the existence of this principle is implied by the hierarchy of norms, and such 
discussions thus take place under reference to the hierarchy of norms rather than to the 
precedence of statutory law.113 

4.6 The requirement of a statutory basis

4.6.1 Germany

The principle of Vorbehalt des Gesetzes requires acts of the administration to be based on 
a statutory authorisation, in which the administrative competence is well circumscribed. 
The principle was once founded to set a clear limit to the Monarchs that ruled Germany: 
‘no action without a statute’.114 Consequently, the executive was only permitted to encroach 
upon the sphere of individual rights after the consent of Parliament, as the representation of 

112 See, for instance, French Conseil d’État 23 October 1959 Doublet Rec., p. 540; French Conseil d’État 13 July 
1962 Kevers-Pascalis, Rec., p. 475.

113 Although some specific topics on the hierarchy of norms do lead to some discussion. Cf. for instance 
Hoogers 2009 on the hierarchy of norms with regard to the overseas relations in the Kingdom. 

114 ‘kein Handeln ohne Gesetz’; Triantafyllou 1996, p. 113.
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the citizens concerned.115 In its case law, the Bundesverfassungsgericht consequently relates 
the principle to several elements of the rule of law, namely the principle of democracy, 
the principle of separation of powers and the requirement of the protection of human 
rights.116 

The requirement of a statutory basis is not explicitly codified in Article 20(3) GG, in 
which the wording is limited to the requirement of the precedence of statutory law. The 
requirement of a statutory basis, however, is sometimes also derived from this provision, 
for instance, by the Bundesverfassungsgericht, stating: 

‘The fact that the executive branch and the judiciary are bound by statute and law, that 
is to say the precedence of the law, would lose its meaning when the Constitution itself 
would not already require, that state action in specific essential areas is only lawful, 
when it is authorised by a statutory act’.117

With regard to the basis of the Vorbehalt des Gesetzes, Maurer distinguishes between the 
general requirement of a statutory basis, on the one hand, and the applicability of the 
principle for certain specific areas, on the other. He bases the general requirement of a 
statutory basis on the constitutional principles of democracy and the rule of law.118 As far 
as the Vorbehalt is also incorporated in the Grundgesetz with regard to specific topics, the 
constitutional provisions are of course the direct basis of the requirement. This applies, 
for example, to the requirement of a statutory basis with regard to the infringement of 
fundamental rights, but also to the powers of the Gemeinden (Article 28(2) GG), the powers 
of the Bundespräsident with regard to the conclusion of international treaties (Article 
59(2) GG) and the power of Bundesregierung, Bundesminister or Landesregierungen to 
issue Rechtsverordnungen (Article 80(1) GG).

Vorbehalt des Gesetzes and Gesetzesvorbehalt are most commonly used as synonyms, 
although the former is more commonly used.119 Sometimes, however, the concept 
of Gesetzesvorbehalt is used to refer to specific provisions in the Grundgesetz in which 
the subjection to the law is incorporated, as described above. In such cases, Vorbehalt 
des Gesetzes refers to the general principle of subjection to the law. Reimer deems 
this differentiation not to be very convincing, because in both cases the law provides 

115 Schwarze 2006, p. 215.
116 Von Danwitz 2008, p. 347; cf. for instance German Bundesverfassungsgericht 31 October 1990 

Ausländerwahlrecht II, BVerfGE 83, 60, p. 72 et seq and German Bundesverfassungsgericht 24 May 1995 
Mitbestimmungsgesetz Schleswig-Holstein, BVerfGE 93, 37, p. 68.

117 ‘Die Bindung der vollziehenden Gewalt und der Rechtsprechung an Gesetz und Recht, der Vorrang des 
Gesetzes also, würden ihren Sinn verlieren, wenn nicht schon die Verfassung selbst verlangen würde, daß 
staatliches Handeln in bestimmten grundlegenden Bereichen nur Rechtens is, wenn es durch das förmliche 
Gesetz legitimiert wird.’ German Bundesverfassungsgericht 28 October 1975 Justizverwaltungsakt, 
BVerfGE 40, 237, p. 248; German Bundesverfassungsgericht 29 October 1987 Lagerung chemischer Waffen, 
BVerfGE 77, 170, p. 230.

118 Maurer 2009, p. 116-117.
119 Reimer 2006, p. 554; Ossenbühl 2007, p. 187.
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competences for the executive branch to act.120 In the current thesis, the two concepts are 
used as synonyms.

Furthermore, German doctrine recognises the concepts of Parlementsvorbehalt and 
Rechtssatzvorbehalt, which provide more nuance to the discussion. The requirement of 
Vorbehalt des Gesetzes can be met either directly by law (durch Gesetz, when the legislature 
directly lays down the exact scope of the power of the administration) or indirectly 
on the basis of the law (auf grund eines Gesetzes, when the legislature only lays down 
the conditions, but leaves it to the administrative authorities to lay down more specific 
rules).
 
The Parlamentsvorbehalt implies that powers in some subject matters are not transferable 
to the administration. To that extent, the principle also incorporates a prohibition for the 
parliamentary legislature to delegate.121 In the words of the Bundesverfassungsgericht: ‘This 
principle requires, that state action in specific essentials fields is authorised by statutory 
acts. The legislature is obliged to take with all essential decisions himself, and cannot 
leave these to other regulatory authorities’.122 Hence, in case of a subject matter that falls 
within the scope of the Parlementsvorbehalt, it is clear that only the first option (durch 
Gesetz) meets the requirements. This applies, for example, to restrictions with regard to 
fundamental rights, budget rights and the use of armed forces. The Parlementsvorbehalt 
does not apply to all subjects, as that was clearly not the idea of the legislature of the 
German Constitution: 

‘The concrete organisation of the distribution and balance of state power, which the 
Constitution wants to be protected, may not be circumvented by a monistic power in 
the form of a overall Parlementsvorbehalt, which is mistakenly derived from the prin-
ciple of democracy.’123

120 Reimer 2006, p. 555; see also Jarass & Pieroth 2009, p. 496 et seq, who also use both terms as synonyms. 
121 Ossenbühl 2007, p. 189. 
122 ‘Dieser Grundsatz verlangt, daß staatliches Handeln in bestimmten grundlegenden Bereichen durch 

förmliches Gesetz legitimiert wird. Der Gesetzgeber ist verpflichtet, alle wesentlichen Entscheidungen 
selbst zu treffen, und darf sie nicht anderen Normgebern überlassen.’ German Bundesverfassungsgericht 
14 July 1998 Rechtschreibreform, BVerfGE 98, 218, p. 251; cf. also German Bundesverfassungsgericht 
9 May 1972 Facharzt, BVerfGE 33, 125 (Vorgaben für Eingriffe in die Berufsfreiheit durch Satzung), 
German Bundesverfassungsgericht 21 December 1977 Sexualkundeunterricht, BVerfGE 47, 46 (Der 
Gesetzgeber muss die Entscheidung über die Einführung des Sexualkundeunterrichts an öffentlichen 
Schulen selbst treffen), German Bundesverfassungsgericht 8 August 1978 Kalkar I, BVerfGE 49, 89 
(Wesentliche Entscheidungen und Bestimmtheitsanforderungen im Technikrecht (AKW Kalkar)) and 
German Bundesverfassungsgericht 14 July 1998 Rechtschreibreform, BVerfGE 98, 218 (Zählt nicht zu den 
„wesentlichen“ Entscheidungen, die der Gesetzgeber selbst hätte treffen müssen). 

123 ‘Die konkrete Ordnung der Verteilung und des Ausgleichs staatlicher Macht, die das Grundgesetz 
gewahrt wissen will, darf nicht durch einen aus dem Demokratieprinzip fälschlich abgeleiteten 
Gewaltenmonismus in Form eines allumfassenden Parlamentsvorbehalts unterlaufen werden.’ German 
Bundesverfassungsgericht 18 December 1984 Atomwaffenstationierung, BVerfGE 68, 1, p. 87.
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Whereas the Parlementsvorbehalt is in fact a very strong form of the Gesetzesvorbehalt, the 
Rechtssatzvorbehalt is a more mitigated form as it does not require a statutory basis per se, 
but instead a basis in a general applicable rule, which may also be a verordnung or satzung, 
as long as it is based on a statute.124 Hence, the Rechtssatzvorbehalt refers to an indirect 
basis in the law, but this terminology is only rarely been applied.125

Field of application: Eingriffsverwaltung and Leistungsverwaltung
The exact scope of application of the principle of requirement of a statutory basis is 
the subject of an ongoing discussion in scholarly writing in Germany. A distinction 
is made in this regard between Eingriffsverwaltung and Leistungsverwaltung. On the 
one hand, Eingriffsverwaltung (or interfering/intervening administration) concerns 
action by administrative authorities, which affects the rights and freedoms of citizens. 
Leistungsverwaltung (or service administration), on the other hand, concerns beneficial 
actions for individuals, such as the grant of subsidies or other forms of aid.

The requirement of a statutory basis with regard to Eingriffsverwaltung is generally 
accepted, as this is the field in which the requirement of a statutory basis came into being. 
To recall the historical circumstances in which the requirement arose: the aim of the liberal 
constitutional movement, which at the end of the eighteenth century sought to limit the 
power of the sovereign through a separation of powers, was to secure the individual rights 
of citizens. Hence, the executive could only encroach upon the sphere of individual rights 
if Parliament, as the representative of the citizens concerned, had previously given its 
consent through legislation.126 Up until now, it is generally agreed that the requirement 
of a statutory basis applies to actions by the administration that interferes with the rights 
and freedoms of citizens. 

The applicability of the requirement of a statutory basis to service administration, however, 
is less self-evident. At its introduction in the eighteenth century, the requirement of a 
statutory basis did not apply to that area. A statutory basis was required with regard to 
interventions on personal freedoms and property. However, outside this area the Monarch 
continued to enjoy unfettered powers of decision-making.127 

Over the years, however, this situation has changed, due to the development of 
parliamentary democracy, the growing importance of the Grundgesetz and the increase 
of Leistungsverwaltung by the administration. Nowadays, opinions differ. Only the 
classical doctrine of the ‘klassische rechtsstaatliche Gesetzesvorbehalt’ or ‘klassischen 
Eingriffsvorbehaltes’ takes the position that the historical background and function of 
the requirement of a statutory basis implies that a written basis in statutory law only is 
required with regard to intervening administration. 

124 Maurer 2009, p. 118.
125 Ossenbühl 2007, p. 190.
126 Schwarze 2006, p. 215.
127 Jesch 1961, p. 1 et seq; and 108 et seq; Maurer 2009, p. 119-120.
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Totally opposed to the classical approach, the doctrine of Totalvorbehalt des gesetzes holds 
that the requirement of a statutory basis also applies to forms of service administration. 
This doctrine of Totalvorbehalt has its basis in Austrian and Swiss scholarly writing,128 and 
was introduced to Germany by Jesch, who argued that because Parliament is democratically 
legitimised it is the highest organ of the State.129 Hence, every executive action requires 
authorisation by this highest organ, regardless the specific character and purpose of this 
action. Although this doctrine does not reflect the general opinion in Germany, it is clear 
that the legislature is at any rate empowered to provide the executive branch with legal 
bases for powers with a beneficial effect on private parties. For example, in the field of 
social benefits, the legislature has codified the legal basis for rights of social assistance in 
Article 31 of the Socialgesetzbuch (Social Act) in the Title ‘Vorbehalt des Gesetzes’: ‘Rights 
and duties in the field of the social benefits covered by this statute can only be established, 
determined, changed or annulled, as far as a statute does order or allow this’.130 

Altogether this shows the ongoing debate in the German literature with regard to the 
question to what extent a statutory basis is required with regard to service administration. 
On the one hand, one may say that imposing such a requirement does nothing more than 
limit the executive branch with regard to decisions producing positive effects on citizens. 
It is, however, generally accepted in the literature that service administration requires a 
statutory basis in situations in which third parties are involved (for example a competitor 
to the company that receives a subsidy). In practice, most forms of Leistungsverwaltung 
now have a statutory basis, so that the importance of this discussion primarily can be 
found at a theoretical level.131

The general opinion is to be found somewhere in-between the two extremes described 
above. It is generally accepted that ‘decisions which are fundamental and important for 
the citizen and the community should be taken and accounted for by the legislature’.132 
Important in this regard is the Wesentlichkeitstheorie, which has been developed by the 
Bundesverfassungsgericht.133 According to this theory, only the most essential decisions 
have to laid down in formal laws adopted by Parliament. In such cases, delegation to the 
administrative authorities to legislate by Rechtsverordnung or Satzung is not permitted. 
In particular interventions into the rights and freedoms of citizens require a statutory 
basis in formal law in this respect. Hence, the criterion of ‘essentiality’ does not concern 

128 See, for instance, Öhlinger 1995, p. 635. 
129 Jesch 1961.
130 ‘Rechte und Pflichten in den Sozialleistungsbereichen dieses Gesetzbuchs dürfen nur begründet, 

festgestellt, geändert oder aufgehoben werden, soweit ein Gesetz es vorschreibt oder zuläßt.’
131 Maurer 2009, p. 124.
132 ‘Für die Bürger und das Gemeinwesen grundlegenden und wichtigen Eintscheidungen müssen durch 

den Gesetzgeber getroffen und von ihm verantwortet werden’. Maurer 2009, p. 120.
133 German Bundesverfassungsgericht 6 December 1972 Förderstufe, BVerfGE 34, 165, p. 192 et seq; 

German Bundesverfassungsgericht 28 October 1975 Justizverwaltungsakt, BVerfGE 40, 237, p. 248 et 
seq; German Bundesverfassungsgericht 8 August 1978 Kalkar I, BVerfGE 49, 89, p. 124 et seq; German 
Bundesverfassungsgericht 6 July 1999 Hennenhaltungsverordnung, BVerfGE 101, 1, p. 34; Hilf & Classen 
2004, p. 72.
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the nature or the subject of the case, but the importance of the rules concerned in the 
light of fundamental rights. The more essential the rules are for the individuals and/or the 
public interest, the more requirements are imposed upon the legislature. As a rule, since 
rulemaking is essential in light of fundamental rights, the consequences for the public 
interest are also more important, and the adoption of rules is relatively controversial. 
That implies that the statutory rules have to be precisely circumscribed. In this regard 
Maurer distinguishes three steps of ‘essentiality’: (a) highly essential topics have to be 
decided by Parliament, without delegation, (b) less essential topics can be decided by the 
administration in Verordnungen on the basis of a statute, adopted by Parliament, and (c) 
non-essential topics fall outside the scope of the Gesetzesvorbehalt, and can thus be decided 
by the administration without a statutory basis. Although it has to be admitted that the 
application of this gradual approach in specific cases does not lead per se to clear outcomes, 
it seems to be in line with the rather casuistic case law of the Bundesverfassungsgericht.134

The principle of Vorbehalt des Gesetzes also leads to requirements with regard to the 
contents of a statutory basis for powers of administrative authorities. As the limitations 
on fundamental rights and freedoms have to be foreseeable and as predictable as possible, 
the statutory provisions that provide for these powers have to be precisely circumscribed 
and limited as regards their ‘[c]ontents, subject, objective and scope’.135 That, however, 
does not exclude the use of unbestimmten Rechtsbegriffen and Ermessensermächtigungen 
by definition.

Administrative powers without a statutory basis 
Although the existence of implied powers and powers based on an unwritten legal basis at 
first glance is contrary to the requirement of a statutory basis, particularly with regard to 
intervening administration, such powers do exist under German law. 

A good example of an implied power under German law is the ‘Kehrseitentheorie’,136 which 
implies that an administrative authority that has the power to adopt an administrative 
decision (Verwaltungsakt), is also allowed to revoke that same Verwaltungsakt after the 
repeal of the beneficial decision. From that moment onwards, no clear statutory basis 
exists.

The doctrine of the so-called öffentlich-rechtlichen Erstattungsanspruch is a good example 
of a power without a written statutory basis, as it is based on a principle.137 This doctrine 
holds that administrative authorities have the right to reclaim money that has been paid 
without a legal basis, e.g. in case of unlawful subventions or state aid. The legal basis of this 
unwritten right is debatable, and only generally accepted in three cases under German law. 
Firstly, the Anspruch (or claim) must be codified, for example in Article 49a 1 S. 2 VwVfG. 

134 Maurer 2009, p. 119 et seq.
135 ‘Inhalt, Gegenstand, Zweck und Ausmaß’; Maurer 2009, p. 124.
136 German Bundesverwaltungsgericht 21 April 1974 Übernahme von Getreide, BVerwGE 40, 85.
137 Maurer 2009, p. 782.
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Secondly, the application of right must be accepted in case of relations of subordination, 
as in case of public servants or soldier. Finally, the Anspruch must be accepted as legal 
basis for the reclaim of money by administrative authorities in case of application of the 
Kehrseitentheorie as discussed above. 

In the last two cases, and particularly in the second one with regard to the Kehrseitentheorie, 
the öffentlich-rechtlichen Erstattungsanspruch might be considered an implied power. 
Nevertheless, one has to remember that this is really an exception in the German legal 
system, because of the strong rule of the requirement of a statutory basis, and the density 
of statutory provisions for actions of the administration.

4.6.2 The Netherlands

The Dutch legality principle requires that intervening actions by administrative authorities 
are based on a statutory provision. That is particularly true for unilateral interventions by 
the Government in the rights and freedoms of citizens; it is unchallenged and undisputed 
in the literature that these require a statutory foundation.138 This also includes, for example, 
binding prescriptions and de facto obligations.139 An example of a binding prescription is a 
letter by the Chief Inspector of Health to all doctors in The Netherlands prohibiting them 
from prescribing medicines to drug addicts that fall within the scope of the Opium Act. 
The power to send such a binding statement requires a statutory basis, according to the 
Dutch Hoge Raad.140 The same applies to de facto obligations. An important example in this 
respect is the Dutch Fluoridation Case, in which the municipal waterworks of Amsterdam 
had added fluoride to drinking water to prevent dental decay. When a group of inhabitants 
opposed this de facto obligation to consume fluoride, the Hoge Raad decided that the 
addition of fluoride to the water was unlawful, because a basis in statutory law was needed 
and lacking.141 

In The Netherlands, the discussion is comparable to the German discussion on the 
applicability of the requirement of a statutory basis in cases of Leistungsverwaltung. 
Some authors argue that the legality principle only applies to intervening actions 
by the administration, although it is clear that the administration has to meet certain 
requirements in its other actions. In this respect, the so-called ‘consistency principle’ has 
been introduced in the literature by Van Ommeren.142 He argues that only obligations that 
can be imposed by the administration unilaterally require a specific statutory basis. All 
other administrative actions should meet the requirement of consistency. This principle 
is based on the notion that the main goal of legality in the field of Leistungsverwaltung 
is not so much the direct democratic guarantee, but that the actions of the Government 
should be predictable. Hence, as long as this goal is achieved, Leistungsverwaltung does 

138 See for references for instance Voermans 2004, p. 3; Van Ommeren 2002, p. 124. 
139 See more extensively Van Ommeren 1996, p. 62-106.
140 Dutch Hoge Raad 27 June 1986 Methadonbrief, NJ 1987, 898.
141 Dutch Hoge Raad 22 June 1973 Fluoridering, NJ 1973, 386.
142 Van Ommeren 1996.
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not require an explicit statutory basis in the view of Van Ommeren, as predictability and 
foreseability can also be achieved by other means, such as published policy rules. The 
scope of this consistency principle seems to be much wider than the principle of legality; 
it applies to all actions, because the Government should be consistent in all of its actions, 
even when it acts in the field of private law.

Opposed to the point of view of Van Ommeren, most authors argue that the legality 
principle should apply to all actions of the Government.143 The risk of the requirement 
of statutory norms for each and every administrative action, however, is clear; this may 
lead to very vaguely formulated legislation in which powers are circumscribed in a broad 
manner with unclear boundaries, and in which delegation is standard. The goal of the 
legality principle, and thus the protection of the freedoms of citizens, does not really 
benefit from this approach.144 Therefore, most authors seem to agree that a balance should 
be found between the requirement of a statutory basis for actions of the administration (to 
a certain extent including service administration) on the one hand, and the risk of ‘blanket 
legislation’, on the other. 

Most authors accept that a statutory basis is also required for service administration, such 
as the grant of subsidies or other forms of (financial) aid. The constitutional reform of 
1983 helped in this regard, as it introduced inter alia the requirement of a legal basis 
for some positive actions by the administration. New requirements were introduced, for 
instance, with regard to social security and education. Hirsch Ballin, therefore, argues 
that ‘the creation of facilities which strengthen or safeguard the freedoms of citizens’ 
always requires a democratically legitimised basis, i.e. a statutory basis when the central 
Government is concerned.145 One may argue that the requirement of a statutory basis 
also applies to service administration, because most types of subsidy or aid do include 
conditions that the receiver has to comply with. That ensures that the service also 
interferes with the rights of citizens. Konijnenbelt argues inter alia that the obligation to 
account for the use of a subsidy does not need a statutory basis, but that requirements 
concerning the participation and involvement of users and personnel do need a statutory 
basis, since they interfere with the normal freedom of the subsidised organisation to act.146 
With regard to subsidies, the requirement of a legal basis has been introduced, but no 
statutory norm is required; secondary legislation suffices too.147 This is reflected in Articles 
4:23 and 4:39 of the Algemene Wet Bestuursrecht (General Administrative Law Act,(Awb)). 
Article 4:23 provides that ‘an administrative authority may provide subsidies only under a 

143 Cf. for instance Van der Burg 1993, p. 108 et seq and Derks 1995, p. 267; more recently with further 
references Kortmann 2008, p. 357.

144 Kobussen 1991, p. 45; Hirsch Ballin 1989, p. , Kobussen 1991, p. 117. 
145 Ballin 1989, p. 55; Cf. Articles 18(2), 19(2), 20 (2) (3) and 109 Gw. On the decentralised level, secondary 

legislative norms such as municipal regulations may also suffice, as long as they are democratically 
legitimised.

146 Wijk & Konijnenbelt & Male 2008, p. 36 et seq. 
147 Kamerstukken II 1993-1994, 23 700, nr. 3, p.20 et seq; see extensively Den Ouden 2002, p. 87 et seq and 

Den Ouden, Jacobs & Verheij 2004, p. 28.
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statutory regulation which specifies the activities for which a subsidy may be granted.’ This 
requirement is waived in Article 4:23(3)(b) Awb, however, for subsidies directly based on 
a program adopted by the Council of the European Union, the European Parliament and 
the Council jointly or the Commission of the European Communities.148 

Delegation
Delegation of regulatory powers is generally accepted in the Dutch legal system. The 
question whether delegation of regulatory powers by the legislature is allowed depends on 
the terminology used in the Dutch Constitution. If the Dutch Constitution uses the words 
‘by or under the law’ a form of the verb ‘regulate’ or the word ‘regulation’, then delegation 
is permitted.149 In other circumstances (such as ‘the law establishes’ or ‘the law prescribes’), 
delegation is not allowed, and legislation has to be adopted in the form of a parliamentary 
statute. 

For instance, Article 104 Gw provides: ‘Taxes imposed by the State shall be levied pur-
suant to Act of Parliament’.150 This does not allow any delegation, contrary to article 
106, which provides: ‘The monetary system shall be regulated by Act of Parliament’.151

The Official Legislative Drafting Manual (Aanwijzingen voor de Regelgeving) provides 
more specific rules on delegation in statutes. This Manual is in fact a circulair adopted by 
the Prime Minister, and is only binding upon administrative authorities, comparable to 
a policy guideline.152 Article 21 of the Official Legislative Drafting Manual provides that 
independent Orders in Council (Algemene maatregelen van Bestuur) are only allowed as 
interim measures in exceptional cases. It is obvious that the primacy of the legislature is 
the background of this direction; accordingly there are few possibilities for independent 
regulatory powers of the Government or individual ministers. 

When the terminology used in the Dutch Constitution does not allow delegation, this 
prohibition is not, however, absolute, as Article 23(2) of the Official Legislative Drafting 
Manual provides that rules on detailed implementation may still be left lower rule-makers, 
but the legislature may not provide these with extremely extensive discretionary powers or 
vague norms.153 In other words, a blank cheque is not permissible.154

148 See in more detail Den Ouden, Jacobs & Verheij 2004, p. 36; Bok 2002, p. 33 et seq; Comijs 1998, p. 107 
et seq.

149 In Dutch: ‘bij of krachtens de wet’, ‘regel’ or the verb ‘regelen’; Derks 1995, p. 5 et seq; Boon & Brouwer & 
Schilder 1999, p. 105 et seq.

150 ‘Belastingen van het Rijk worden geheven uit kracht van een wet’.
151 ‘De wet regelt het geldstelsel’.
152 De Haan, Drupsteen & Fernhout 2001, p. 299 et seq.
153 See also Derks 1995, p. 96.
154 Van den Brink 2004, p. 260. Cf. in this regard also the classic Meerenberg case (Dutch Hoge Raad 

18 January 1879, W 4430), in which the Hoge Raad decided that the King was only allowed to adopt 
 independent Orders in Council after delegation by the legislature of the power to adopt rules on a specific 
topic.
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When the Dutch Constitution allows delegation of legislation, it does not define the extent 
to which the legislature may use delegation. The Official Legislative Drafting Manual also 
provides rules in this regard in Article 22, which provides that the main elements of a rule 
should be included in the statute, such as the scope of the rule and the most structural 
elements. The primacy of the legislature is a guideline to determine which elements should 
be regulated by statute, and which can be delegated. The primacy of the legislature does 
not imply that Parliament is involved with regard to all details of the subject concerned. 
With regard to details, it suffices that Parliament can control the governmental policy 
retrospectively. Moreover, Direction 25 provides that the delegated power should be well 
circumscribed. Finally, Article 24 provides a list of topics which should be regulated by 
statute and not delegated to lower legislation, such as permit systems, the creation of 
new administrative authorities, rules on judicial protection and supervisory powers of 
administrative authorities.155

Finally, mechanisms of control over delegated legislation should be mentioned.156 In 
such procedures, regulatory powers are delegated, while parliament retains the power to 
intervene when it deems this necessary. 

In this regard, note for instance article 4 (5) of the Visserijwet (Fisheries Act):
‘A measure adopted on the basis of the first paragraph of this article is submitted to both 
Houses of Parliament, when it provides restrictions to the fishing capacity at the sea, The 
measure can enter into force when 30 days have passed after the submission, unless in this pe-
riod at leas one fifth of the constitutional number of members of one of the Houses expresses 
the wish that the subject of the measure should be regulated in a statute. When such wish is 
expressed, the legislature will introduce a statutory proposal as soon as possible’.157

155 Aanwijzing 24
 1. Zoveel mogelijk worden in de wet opgenomen:
 a.  voorschriften die de grondslag vormen van een stelsel van vergunningen of een stelsel waarbij
 anderszins de toelaatbaarheid van handelen afhankelijk wordt gesteld van verlof van de overheid;
 b. voorschriften die andere overheden in medebewind roepen;
 c. voorschriften waarbij nieuwe bestuursorganen in het leven worden geroepen;
 d. voorschriften betreffende rechtsbescherming;
 e. voorschriften inzake sancties van bestuursrechtelijke of civielrechtelijke aard;
 f. voorschriften waarbij toezichts- of opsporingsbevoegdheden worden toegekend;
 g. voorschriften omtrent rechten en verplichtingen van burgers jegens elkaar;
 h. voorschriften die beogen aan de burger procedurele waarborgen te bieden ten aanzien van het
 gebruik van bevoegdheden door de overheid.
 2. Ook worden zoveel mogelijk in de wet opgenomen voorschriften omtrent het bestaan van financiële 

aanspraken jegens de overheid, de kring van voor die aanspraken in aanmerking komende personen en 
de verschillende elementen die bij de bepaling van de uit te keren bedragen een rol moeten spelen, tenzij 
de financiële aanspraken slechts zeer tijdelijk of incidenteel van aard zijn dan wel het slechts om een zeer 
beperkt aantal gevallen gaat.

156 Cf. the so called voorhangprocedure and geclausuleerde delegatie.
157 ‘Een krachtens het eerste lid vastgestelde maatregel wordt, indien deze regelen stelt met betrekking tot 

beperking van de vangstcapaciteit, aan beide Kamers der Staten-Generaal overgelegd. De maatregel 
kan nadat 30 dagen na de overlegging zijn verstreken in werking treden, tenzij binnen die termijn door 
ten minste een vijfde van het grondwettelijk aantal leden van één der Kamers de wens te kennen wordt 
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Although this procedure strengthens the position of Parliament in comparison with 
ordinary delegation, many objections to this procedure can be raised. For instance, it blurs 
the distinction between statutory law and delegation regulatory instruments,158 and the 
main benefit of delegation – a speedy procedure – may be undone.159 Therefore, Article 
35 Official Legislative Drafting Manual only allows for this procedure in exceptional 
circumstances.

Administrative powers without a statutory basis 
Taking what has been stated above into account, the strict view on the requirement of 
statutory basis would be that the administration can have no power whatsoever when 
these have not been attributed by the legislature. Nevertheless, the administrative courts 
are not always that strict in practice.160 It is in practice, therefore, not entirely impossible 
that the powers of administration are based on an unwritten rule of law.

Konijnenbelt et al mention four different possibilities.161 Firstly, an administrative power 
can be based on unwritten law. A very old case is mentioned in this regard, in which 
the Hoge Raad accepted that the power of the administration of a district water board 
to oblige individuals to accept dike improvements on his or her land derived from the 
organisation of the district water board, which can also include unwritten, traditional 
elements.162 This, however, is closely related to the nature of water district boards, which 
traditionally incorporate such elements.163

The second unwritten power of the administration mentioned by Konijnenbelt et al is the 
possibility to derive a power from unwritten emergency legislation.164 Thirdly, unwritten 
public international law can also provide for powers with regard to the sovereignty of the 
state. This applies for instance with regard to the refusal to allow a ship in the territorial 
waters165 or the requirement of authentication and verification of foreign documents.166 
Finally, principles may also function as a basis for administrative powers. For instance, the 
principle of undue payment (onverschuldigde betaling) applies as a general principle of law, 

gegeven dat het in de maatregel te regelen onderwerp bij de wet zal worden geregeld. Indien zodanige 
wens te kennen is gegeven, dienen Wij zo spoedig mogelijk een desbetreffend wetsvoorstel in’.

158 See the comments op Article 35 of the Official Legislative Drafting Manual.
159 See van den Brink 2004, p. 102 for other objections and further references.
160 Cf. Van der Veen 2009, p. 339 et seq.
161 Wijk & Konijnenbelt & Male 2008, p. 120 et seq.
162 Dutch Hoge Raad 12 January 1923 Schielandse Hooge Zeedijk, NJ 1923, 307.
163 Wijk & Konijnenbelt & Male 2008, p. 120.
164 Cf. Dutch Hoge Raad 15 February 1952 Burgemeester van Maurik, NJ 1953, 52, in which the Hoge Raad 

accepted a penalty which a mayor had imposed without a statutory basis to do so, on a profiteer in the 
winter of starvation. 

165 Dutch Hoge Raad 7 February 1986 Attican Unity, NJ 1986, 477; Dutch Raad van State 10 April 1995 Long 
Lin, AB 1995, 498.

166 Dutch Raad van State 18 February 1999 Legalisatie buitenlandse documenten, AB 1999, 143.
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and may be the basis for recovery of money, e.g. for the recovery of subsidies.167 The same 
applies to the principle of unjust enrichment (ongerechtvaardige verrijking).168 

Finally, the Dutch legal system also allows for implied powers.169 These should be 
distinguished from the abovementioned situations, as implied powers are accepted to be 
included in explicitly attributed powers. Hence, a statutory basis is provided, from which 
the implied power is derived. For instance, it is generally accepted in the Dutch doctrine 
that the power to adopt a decision always implies the power to change or revoke that same 
decision.170 

4.6.3 France

The requirement of a statutory basis is less discussed in French law than the precedence 
of statutory law.171 Most authors assume that it is a self-evident feature of the legality 
principle that competences of administrative authorities require a democratic basis. For 
instance, Chapus argues that rules on the competences of administrative authorities are 
also required by the principle of legality.172 This seems to be accepted as self-evident in the 
French literature. In that regard, the situation in France is the mirror image of the Dutch 
doctrine; whereas the focus in the Netherlands is on the requirement of a statutory basis 
and the precedence of statutory norms is hardly discussed, in France only the precedence 
principle is fiercely discussed. 

The fact that the requirement of a statutory basis is less discussed in French literature may 
be explained by the relatively strong position of the French administration in relation to 
the position of the legislature.173 Articles 34 and 37 of the French Constitution define the 
domaine législatif (legislative area) and the domaine réglementaire (regulatory area). Article 
34 provides a list of matters on which Parliament is empowered to legislate through lois, 
although this list is non-exhaustive, the legislature is allowed to adopt statutes on other 
matters. Article 37 provides that all matters outside the scope of Article 34 exclusively 
belong to the pouvoir réglementaire (regulatory power) of the executive.174 In general, 
regulatory acts are often not directly based on the French Constitution, but instead on 
a statute. Nonetheless, this statute normally has a formal character and does not provide 
substantive rules. Hence, the requirement of a statutory basis is generally met by these 
statutes.

167 Dutch Raad van State 21 October 1996 Nanne/Staat, AB 1996, 496.
168 Dutch Raad van State 26 August 1997 Samenwerkingsverband Noord-Kennemerland, AB 1997, 461.
169 See Van Ommeren 2002, p. 128 et seq for an extensive list of examples.
170 Wijk & Konijnenbelt & Male 2008, p. 122; Widdershoven & Verhoeven & Prechal 2007, p. 181; Van 

Ommeren 2002, p. 128.
171 Cf. Fromont 2006, p. 233.
172 Chapus 2001, p. 1091.
173 Triantafyllou 1996, p. 123 et seq.
174 French Conseil d’État 8 August 1919 Labonne, Rec., p. 737; French Conseil d’État 7 February 1936 Jamart, 

Rec., p. 172.
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Delegation and ‘hybrid norms’
The so-called ‘hybrid norms’ also strengthen the position of the administrative authorities, 
and thus diminish the importance of the requirement of a statutory basis. Although adopted 
by administrative authorities, these norms can acquire the status of statute if specific 
requirements are met.175 Different categories of norms can be classified as hybrid norms;176 
in practice, the ordinances are the most relevant for the scope of this research.177 

The instrument of the ordinance (ordonnance in French) primarily concerns an act of 
government on a subject that falls within the scope of the legislative powers of parliament of 
Article 34 of the French Constitution.178 Article 38 of the French Constitution provides:

‘In order to implement its programme, the Government may ask Parliament for 
 authorization, for a limited period, to take measures by Ordinance that are normally 
the preserve of statute law.Ordinances are issued in the Council of Ministers, after con-
sultation with the Conseil d’État. They come into force upon publication, but lapse in 
the event of failure to table the Bill before Parliament and ratify prior to the date set 
by the Enabling Act. They may only be ratified in explicit terms, and at the end of the 
period referred to in the first paragraph Ordinances may be amended solely by an Act 
of Parliament in those areas governed by statute law.’

In accordance with these provisions, ordonnances concern a form of delegation.179 Firstly, 
Parliament has to draft a text defining the area for which legislative power is delegated 
to the Government, and the period of delegation. During this period, Parliament cannot 
legislate in the area concerned until the deadline has expired. In the meantime the 
executive has the power to draft the rules that it wishes, after consultation of the Conseil 
d’État. After publication, these ordonnances immediately enter into force, and have the 
status of a règlement. Ordonnances are regularly used to transpose European directives. 
In the past decade, ordonnances have also frequently been used to simplify legislation. 
Moreover, since more and more statutes include provisions that delegate further legislation 
to ordonnances, the Conseil d’État has stated in its Rapport public 2006: ‘The recourse to 
ordonnances has become the main method of legislation’.180 

Government has to communicate the ordonnance to Parliament before the deadline 
expires. If, however, the Government does not do so in time, or if Parliament explicitly 

175 Dupuis & Guédon & Chrétien 2007, p. 131 therefore include this topic in the chapter on laws, as ‘texte 
assimilé à la loi’.

176 ‘Provisions of statutory origin enacted in such matters may be amended by decree issued after consultation 
with the Conseil d’État. Any such provisions passed after the coming into force of the Constitution shall 
be amended by decree only if the Constitutional Council has found that they are matters for regulation as 
defined in the foregoing paragraph.’

177 Chantebout 2007, p. 578.
178 See for other sorts of ordonnances, for example, Chantebout 2007, p. 573.
179 Bell & Boyron & Whittaker 1998, p. 22.
180 ‘Le recours aux ordonnances est devenu le principal mode de législation’, Rapport Public Conseil d’État 

p. 270.
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states that it does not want to ratify, the ordonnance is null and void after the deadline has 
expired.181 If Parliament ratifies the ordonnance concerned, it is definitive and acquires the 
status of a statute retroactively from the day of enactment.182 Finally, when the Government 
communicates the ordonnance in good time, but Parliament neither explicitly ratifies nor 
rejects the ordonnance, which cannot be changed by Government after the expiry date, 
the ordonnance still has the status of a règlement, which falls within the jurisdiction of 
the administrative courts. This is what often happens in practice; Parliament remains 
silent, but refers in a later statute to an ordonnance, which is then accepted to be ratified. 
This rather indistinct and complicated tradition makes it impossible to check whether an 
ordonnance has the character of a statute or of a regulation; this has to be checked from 
case to case.183

The requirement of a statutory basis thus is present in the French system of administrative 
law, albeit less pronounced. This follows from the fact that statutes occupy a less important 
position than in the Dutch or German legal system. That, however, does not mean that the 
administration can adopt rules without any basis allowing them to do so; rules adopted by 
administrative authorities without a basis in a loi can be retraced to Article 37 of the French 
Constitution. That also applies for the so-called hybrid norms. Moreover, with regard to 
subjects that are regulated by loi in accordance with Article 34 of the French Constitution, 
administrative authorities can be empowered to adopt règlements for the application of the 
loi. That means that the requirement of a statutory basis is applied and safeguarded in the 
more common way in such cases, by means of attribution and delegation of powers.

Administrative powers without a statutory basis
The doctrine of implied powers (pouvoirs implicites) also exists in France, albeit that it 
is not very commonly used in practice. The most important example in the case law of 
the Conseil d’État is Jamart.184 In this case, the Conseil d’État ruled that even if a basis in 
statutory law or secondary legislation is lacking, ministers are allowed as chef de service 
to take the necessary measures for the good functioning of the administration placed 
under their authority. Hence, although ministers are generally only allowed to adopt 
measures when a statutory or secondary legislative provision empowers them to do so,185 
these provisions are generally interpreted in a rather extensive way. For instance, a statute 
on the railway police was interpreted as a sufficient basis to allow the Minister of Public 
Works and Transport to adopt regulatory measures with regard to the right to strike of 
employees of the railway company.186 The Conseil d’État has also applied this case law 

181 Chantebout 2007, p. 574.
182 Chantebout 2007, p. 574; French Conseil Constitutionnel 10 March 1966 Nature juridique des dispositions 

de l'article 3 de l'ordonnance n° 58-897 du 24 septembre 1958 relative au régime économique de l'alcool, 
decision n. 66-36 L, Rec., p. 23; Frech Conseil d’État 19 December 1969 Dame Piard, Rec. 593.

183 Chantebout 2007, p. 574.
184 French Conseil d’État 7 February 1936 Jamart, Rec., p. 172.
185 See for instance French Conseil d’État 5 December 2005 Mann Singh, Rec., p. 545.
186 French Conseil d’État 23 October 1964 Fédération des syndicats chrétiens de cheminots, Rec., p. 484. 
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to other chefs de service, such as directors of state services,187 municipal mayors188 and 
directors of établissements publics.189 

4.7 Legality on the European level

As the Court of Justice has explicitly established, the European Union is based on the rule 
of law, just as its Member States are.190 The principle of legality can also be retraced at the 
European level, albeit adjusted to the context of an international organisation sui generis 
instead of a State.191 It is clear that important differences exist. For example, although the 
Treaty of Lisbon has extended the powers of the European Parliament,a Parliament with 
full legislative powers is absent. Therefore, the European Union cannot adopt statutes in 
the traditional sense of the word, which causes terminological difficulties with regard to the 
precedence of statutory law and the requirement of a statutory basis. Moreover, it should 
be borne in mind that in the European law context, the aim of ‘legality-like’ principles and 
requirements is not predominantly to protect citizens against abuse of state power, but 
instead to draw a dividing line between the powers of the European Union and those of 
the Member States.192 Despite these important differences, the principle of legality of the 
administration can be adapted to European conditions. Firstly, two important principles 
in this regard are discussed, that is to say the principle of conferral and the requirement 
of a legal basis. Secondly, the hierarchy of norms as it exists in the European Union is 
discussed. Thirdly and finally, a parallel is drawn with the principle of legality as it exists 
in the Member States.

4.7.1 The principle of conferral 

The European legal order incorporates both the principle of conferral and the requirement 
of a legal basis. Although both principles are interlinked, a distinction can be made with 
regard to the content. Article 5(1) TEU provides that ‘the limits of Union competences are 
governed by the principle of conferral’. According to this principle193 the EU only enjoys 
powers which have been granted by its Member States and which are established in the 
Treaties. 

The principle of conferral is laid down in both the TEU and the TFEU. Article 5(2) TEU 
provides that ‘under the principle of conferral, the Union shall act only within the limits 
of the competences conferred upon it by the Member States in the Treaties to attain the 

187 French Conseil d’État 13 November 1992 Syndicat national des ingénieurs des etudes et de l’exploitation 
civile, Rec., p. 966.

188 French Conseil d’État 25 June 1975 Riscarrat et Rouquairol, Rec., 898.
189 French Conseil d’État 4 February 1976 Section syndicale CFDT du Centre psychothérapeutique de Thuir, 

Rec., 970.
190 See, for instance, recently Case C-550/09 E and F, Judgment of 29th June 2010, not yet reported in the ECR.
191 See on this topic extensively Eberhard 2008, particularly p. 58 et seq.
192 Schwarze 2006, p. 257.
193 Also called the principle of attributed powers, cf. Prechal, De Vries & Van Eijken 2011, cf. Tridimas 2006, 

p. 4.
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objectives set out therein. Competences not conferred upon the Union in the Treaties 
remain with the Member States’. 

Article 13 TEU (Article 7(1) TEC (old)), which prescribes that each institution must act 
‘within the limits of the powers conferred upon it by [the] Treaty’ is also relevant here. 
Article 7 TFEU adds to this: ‘The Union shall ensure consistency between its policies and 
activities, taking all of its objectives into account and in accordance with the principle of 
conferral of powers’. 

4.7.2 The requirement of a legal basis

The requirement of a legal basis (or ‘Vertragsvorbehalt’ in the German doctrine)194 can be 
derived from the principle of conferral. In short, this principle implies that the European 
Union, or more precisely the European institutions, only have the power to adopt specific 
measures to the extent that the Treaties expressly confer the authority to do so; no general 
legislative powers exist. The only exceptions to the reserved treaty powers are the exercise 
of so-called implied powers, and Article 352 TFEU (Article 308 EC (old)) which is 
discussed below.

In a series of separate provisions in the TFEU, the competences of the EU are ‘translated’ 
into regulatory powers, generally referred to as the ‘legal basis’. Each legal basis defines 
the EU competence ratione materiae and specifies the decision-making procedure to be 
followed and the instrument to be used. The legal basis of European instruments must be 
clear. The Court of Justice has held that: 

‘As a result of that requirement for legal certainty, the binding nature of any act  intended 
to have legal effects must be derived from a provision of Community law which pre-
scribes the legal form to be taken by that act and which must be expressly indicated 
therein as its legal basis’.195

The choice of legal basis is a very important institutional issue in European law.196 As the 
decision-making procedure differs from one Treaty provision to another, so too does the 
extent of involvement of institutions such as the European Parliament, or the applicable 
voting procedure. Hence, the precise legal basis has particular importance for preserving 
the prerogatives of the European Union institutions concerned by the procedure for 
the adoption of a measure. In that way, the institutional balance of powers between the 
institutions is safeguarded. Moreover, the choice of legal basis also has consequences for 
the division of powers between the European Union and the Member States. For example, 
one provision may confer powers exclusively on the European Union, whereas another 

194 Triantafyllou 1996. 
195 Case C-370/07 Commission v. Council [2009] ECR I-8917, para. 39; Case C-325/91 France v. Commission 

[1993] ECR I-3283, para. 26.
196 Van Ooik 1999; Widdershoven 2007, p. 293 et seq.
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legal basis may provide for power to be shared between the European Union and the 
Member States.197 

It is clear that the principle of conferral and the requirement of a legal basis are closely 
related, and that the latter is in fact a more specific elaboration which follows from the 
more general principle of conferral. Although both are related to the – vertical – division 
of power between the Member States and the Union and the – horizontal – institutional 
balance between the institutions within the Union, a differentiation can be made. The 
principle of conferral mainly relates to the vertical division of powers, as it concerns the 
conferral of powers by the Member States to the organisation as a whole. In other words, it 
concerns the question whether the European Union is competent or whether its Member 
States are competent. The choice of a legal basis, however, mainly has consequences for the 
horizontal institutional balance between the institutions, albeit that different legal bases 
also have different implications for the involvement of the Member States. Moreover, the 
Court of Justice has explicitly held that the requirement of legal basis mainly serves the 
division of powers between European Union institutions, and that ‘the aim of the system 
of the division of powers between the various Community institutions is to ensure that 
the balance between the institutions provided for in the Treaty is maintained, and not to 
protect individuals’.198 Thus, it is clear that the requirement is not aimed at the protection 
of individuals, but is also generally embraced in the literature.199 

It has been argued that since the European Union has gained more and more competences 
in a series of areas, the accent in case law and legal writing has shifted from the vertical 
division of powers to the horizontal division of powers between the European institutions. 
As Van Ooik states with some prudence, it can be held that the discussion with regard to the 
vertical division of powers, based on the principle of conferral, belongs to an earlier phase 
of European integration, whereas the current discussion focuses on the horizontal division 
of powers, that is to say the institutional balance as safeguarded by the requirement of a 
legal basis.200 Nevertheless, cases such as Commission v. Council on criminal penalties on 
the enforcement of environmental law201 and Commission v. Council on criminal penalties 
on the enforcement of the law against ship-source pollution202 illustrate that a nuanced 
perspective is required, as the vertical balance of powers is the main subject of discussion 
in these cases. 

Both the institutional balance and the division of powers between the European Union and 
its Member States are safeguarded by the Court of Justice. Article 263 TFEU (Article 230 
EC (old)) allows the European institutions and the Member States to challenge a measure 

197 See for instance recently Case C-370/07 Commission v. Council [2009] ECR I-8917.
198 Case C-282/90 Vreugdenhil [1992] ECR I-1937, para. 20. 
199 Cf. Triantafyllou 1996, p. 19 et seq, Schwarze 2006, p. 238 and Von Danwitz 2008, p. 347.
200 Van Ooik 1999, p. 43.
201 Case C-176/03 Commission v. Council [2005] ECR I-7879.
202 Case C-440/05 Commission v. Council [2007] ECR I-9097.
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when they do not agree with its legal basis. When the boundaries of the Treaty provisions 
are not respected, the Court may squash the adopted measure.203 

4.7.3 Implied powers and Article 352 TFEU 

The doctrine of implied powers allows the institutions to claim that a particular Treaty 
provision contains an implied power to adopt legislation. The concept can be interpreted 
narrowly or widely.. In the words of Hartley: 

‘According to the narrow formulation, the existence of a given power implies also the 
existence of any other power which is reasonably necessary for the exercise of the 
former; according to the wide formulation, the existence of a given objective or func-
tion implies the existence of any power reasonably necessary to attain it’.204 

The narrow formulation has been long accepted by the Court of Justice.205 Case law seems 
to indicate that the wider formulation is also embraced.206 Article 352 TFEU provides: 

‘If action by the Union should prove necessary, within the framework of the policies 
defined in the Treaties, to attain one of the objectives set out in the Treaties, and the 
Treaties have not provided the necessary powers, the Council, acting unanimously 
on a proposal from the Commission and after obtaining the consent of the European 
 Parliament, shall adopt the appropriate measures. Where the measures in question are 
adopted by the Council in accordance with a special legislative procedure, it shall also 
act unanimously on a proposal from the Commission and after obtaining the consent 
of the European Parliament’. 

This Article has been proven valuable, especially in cases in which no more specific Treaty 
provision was available. Thus, it served for the adoption of environmental measures before 
this was included in the Treaty. The only requirement is that the power is used to achieve 
a European Union objective, which now thus also includes the former ‘third pillar’.207 
Although the Treaty objectives are formulated rather broadly and are also interpreted in 
a broad manner, Opinion 2/94208 shows that limits to Article 308 EC do exist, as the Court 
of Justice held:

203 Cf. for example, the Tobacco Case, Case C-376/98 Germany v. European Parliament and Council [2000] 
ECR I-2247. 

204 Hartley 2003, p. 106, italics in the original.
205 Case 8/55 Fédération Charbonnière de Belgique v. High Authority [1956] ECR 245, 292.
206 Cf. Joined Cases 281/85, 283/85, 284/85, 285/85 and 287/85 Germany v. Commission [1987] ECR 3203; 

Case C-176/03 Commission v. Council [2005] ECR I-7879.
207 Von Bogdandy & Bast 2010, p. 300.
208 Opinion 2/94 Accession by the Community to the European Convention for the Protection of Human Rights 

and Fundamental Freedoms [1996] ECR I-1759.
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‘That provision, being an integral part of an institutional system based on the principle 
of conferred powers, cannot serve as a basis for widening the scope of Community 
powers beyond the general framework created by the provisions of the Treaty as a whole 
and, in particular, by those that define the tasks and the activities of the Community. 
On any view, Article 235 cannot be used as a basis for the adoption of provisions whose 
effect would, in substance, be to amend the Treaty without following the procedure 
which it provides for that purpose.’ 

The most problematic aspect of Article 352 TFEU (Article 308 EC (old)) is the precise 
meaning of the requirement that the Treaty has not ‘provided the necessary powers’. The 
case Hauptzollamt Bremerhaven v. Massey-Ferguson illustrates that this condition can be 
interpreted broadly. For example, the fact that the Treaty does provide for a power to make 
recommendations does not preclude the possibility to adopt binding measures on the basis 
of Article 352 TFEU.209 Moreover, when a provision can be interpreted broadly by the use 
of the implied powers doctrine, the application of Article 352 TFEU is not excluded. 

On the other hand, however, the choice for Article 352 TFEU may have major consequences 
for the legislative procedure which has to be followed. This applies, for example, with 
regard to the voting rules, as many Treaty provisions only require a qualified majority vote, 
instead of the unanimity required by virtue of Article 352 TFEU. Moreover, the Court of 
Justice is cautious since Article 352 TFEU only provides for the limited involvement of the 
European Parliament in the legislative process. Hence, the Court does not allow the use of 
Article 352 TFEU when another, more specific treaty provision can be used that allows a 
greater role for European Parliament.210 

4.7.4 Hierarchy of norms

The European Union has a hierarchy of norms,211 which has explicitly been accepted as a 
principle by the Court of First Instance.212 The Treaties establishing the organisation are at 
the top of this hierarchy, joined by the Charter of Fundamental Rights that has acquired 
the same legal value as the European Union Treaties following the entry into force of the 
Lisbon Treaty.213 Principles of European law that have been accorded constitutional status, 
such as the principles of respect for fundamental rights, proportionality, equality and 
legal certainty, have their origins in these treaties and thus have an equivalent status. As 
Tridimas says, ‘this equal ranking derives from their character as constitutional principles 

209 Case 8/73 Hauptzollamt Bremerhaven v. Massey-Ferguson [1973] ECR 897.
210 Case 45/86 Commission v. Council [1987] ECR 1493; Case C-271/94 European Parliament v. Council 

[1996] ECR I-1689.
211 See on this extensively, for example, Bieber & Salomé 1996, Hofmann 2000, Nettesheim 2006; Wölker 

2007; Von Danwitz 2008, p. 346. 
212 See, for example, Case T-285/94 Pfloeschner v. Commission [1995] ECR II-3029, para. 51, and Case 

T-9/93 Schöller Lebensmittel v. Commission [1995] ECR II-1611, para. 162.
213 Cf. in this regard Case C-555/07 Kücükdeveci, Judgment of 19th January 2010, not yet reported in the ECR.
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emanating from the rule of law’.214 This equality between the Treaties and the general 
principles is underlined by the fact that both the Treaty and the general principles are 
ground for review of secondary European law. The Court of Justice annulls regulations, 
directives or decisions adopted under Article 263 TFEU (Article 230 EC (old)) or Article 
267 TFEU (Article 234 EC (old)) not only in case of incompatibility with the Treaties, but 
also when a general principle is infringed.215 

Within the corpus of secondary European Union law – which is thus subordinate to 
the Treaties and general principles – again a hierarchy of norms exists. At the top of 
the hierarchy are the regulations and directives based directly on the Treaties, generally 
adopted by the Council. When the Council uses such a European law instrument to 
delegate the powers to the Commission to adopt a more specific legislative act, the former 
has priority over the latter.216 Individual administrative decisions must subsequently be in 
conformity with all generally applicable rules, deriving from both primary European law 
and secondary law. 

Delegation in secondary European law generally takes place with regard to regulations. In 
Koester, the Court of Justice made it clear that when such a delegation is allowed: 

‘Both the legislative scheme of the Treaty […] and the consistent practice of the Com-
munity institutions establish a distinction, according to the legal concepts recognized 
in all the Member States, between the measures directly based on the Treaty itself and 
derived law intended to ensure their implementation. It cannot therefore be a require-
ment that all the details of the regulations concerning the Common agricultural policy 
be drawn up by the Council according to the procedure in article 45. It is sufficient for 
the purposes of that provision that the basic elements of the matter to be dealt with have 
been adopted in accordance with the procedure laid down by that provision. On the 
other hand, the provisions implementing the basic regulations may be adopted accord-
ing to a procedure different from that in article 43, either by the Council itself or by the 
Commission by virtue of an authorization complying with article 155.’217 

Hence, when essential rules governing the matter in question should be laid down by the 
Council in the basic regulation, the Council may delegate to the Commission general 
implementing powers without having to specify the essential components of the delegated 
power. In that respect a provision drafted in general terms provides a sufficient basis for 
the authority to act.218

214 Tridimas 2006, p. 51.
215 Tridimas 2006, p. 31.
216 Cf. Case 38/70 Deutsche Tradax [1971] ECR 145, para. 10. In the field of budgetary powers, something 

equal applies: the Court has for instance stated that the spending of Community budget by the 
Commission requires a base in a basic act of the Council. Case C-106/96 United Kingdom v. Commission 
[1998] ECR I-2729.

217 Case 25/70 Köster and Berodt & Co [1970] ECR 1161.
218 Case C-240/90 Germany v. Commission [1992] ECR I-5383. See also Danwitz 2008, p. 348.
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The Treaty of Lisbon has introduced in the TFEU a hierarchical system for secondary 
legislation, distinguishing between legislative and non-legislative acts.219 This system 
is closely related to the abovementioned rules developed by the Court of Justice prior 
to the entering into force of the Lisbon Treaty. Article 289(1) and (3) TFEU provides 
that regulations, directives or decisions adopted by the ordinary legislative procedure 
as provided by Article 294 TEU constitute legislative acts. According to Article 289(2) 
and (3) TFEU that also applies to the special legislative procedure, which applies in the 
specific cases provided for by the Treaties, in which a regulation, directive or decision 
is adopted by the European Parliament with the participation of the Council, or by the 
latter with the participation of the European Parliament. Article 290(1) TFEU provides 
that a legislative act may delegate to the Commission the power to adopt non-legislative 
acts of general application to supplement or amend certain non-essential elements of the 
legislative act. The essential elements of an area, however, are reserved for the legislative 
act and accordingly are not the subject of a delegation of power.

4.7.5 Legality on the European level and legality in the Member States: parallels and 
differences

It is clear that both similarities and differences exist between the legality principle as it 
is understood at the European level, and the legality principle as it exists in the Member 
States. On the one hand, it is clear that principles exist in the European Union that are 
closely related to the precedence of statutory law and the requirement of a statutory basis. 
On the other hand, these principles primarily serve a different goal then their equivalents 
at the national level.
 
When one of the EU institutions directly interferes with the rights and freedoms of 
individuals, the Court of Justice has established that a basis in primary or secondary 
European Union law is required.220 This was introduced in Hoechst, a case concerning the 
control powers of the Commission in the field of competition law:

‘Nonetheless, in all the legal systems of the Member States, any intervention by the 
public authorities in the sphere of private activities of any person, whether natural or 
legal, must have a legal basis and be justified on the grounds laid down by law, and, con-
sequently, those systems provide, albeit in different forms, protection against arbitrary 
or disproportionate intervention. The need for such protection must be recognized as a 
general principle of Community law’.221 

219 Cf. Article 290 TFEU. See extensively, for instance, Van den Brink 2008 and Bast 2010.
220 Von Danwitz 2008, p. 347.
221 Joined Cases 46/87 and 227/88 Hoechst v. Commission [1989] 2859.
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Hence, in this regard a parallel with the situation in the national legal orders can be drawn. 
This requirement, however, has not been elaborated upon. Therefore, it is still unclear 
which conditions such legal basis in European law should meet.222

In a case similar to Hoechst, the European law principle of conferral and requirement of a 
legal basis may as well have positive consequences for individuals. Generally, however, that 
is not the goal of these principles. That is to say, at the European level, the function of the 
principle of conferral and the requirement of a legal basis is generally related to the main 
actors within the European Union as an international organisation, being the European 
institutions and the Member States. The principle of conferral and the requirement of a 
legal basis can be distinguished with regard to their contents, and particularly to their 
goal. This distinction is not very difficult, although it may be rather blurred in specific 
cases. Nevertheless, the principle of conferral primarily governs the relationship between 
the EU and its Member States, whereas the requirement of a legal basis primarily sees 
to the institutional balance of powers between the European institutions. Accordingly a 
great difference is also evident with regard to the legality principle at the national level, 
which has the goal to protect individuals against arbitrary and unlawful interventions of 
the Government. 

The existence of a hierarchy of norms in European Union law allows for the existence 
of something comparable to the precedence of statutory law, as it exists at the national 
level.223 The hierarchy of norms has been described above, and can be retraced through 
the case law, for example with regard to the fact that Commission regulations have to be 
in accordance with the Council regulations on which they are based. Further proof of 
the existence of priority is the fact that Article 263 TFEU (Article 230 EC (old)) allows 
the Court of Justice to review the legality of secondary European law in the light of the 
Treaty. Even as early in 1971, the Court ruled that the provision on the annulment action 
should be read extensively, providing direct action against ‘all measures adopted by the 
institutions […] which are intended to have legal effects’.224 The consequence of this view 
became clear in Les Verts, in which the Court of Justice ruled that although the European 
Parliament was not expressly mentioned in Article 263 TFEU (Article 230 EC (old)) among 
the institutions whose measures may be contested, such measures could encroach on the 
powers of the Member States or other institutions, or exceed the limits which have been 
set to the Parliament’s powers, and therefore must be regarded as equivalent. Therefore, 
the Court of Justice ruled that an action for annulment was also possible against measures 
adopted by the European Parliament.225 This was taken a step further in Chernobyl, in 
which the Court held that Parliament may even bring an action for annulment against 
acts of the Council or of the Commission in order to safeguard its prerogatives, although 
at that time Article 173 did not mention the Parliament as a possible plaintiff.226 By doing 

222 Von Danwitz 2008, p. 348.
223 Schwarze 2006, p. 234.
224 Case 22/70 Commission v. Council [1971] ECR 263.
225 Case 294/83 Les Verts [1986] ECR 1339. 
226 Case C-70/88 Parliament v. Council (Chernobyl) [1990] ECR I-2041.
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so, the Court of Justice recognised the need to ensure that the institutional balance was 
safeguarded.

4.8 Interim conclusion

The discussion above shows that the legality principle can be retraced in the legal systems of 
Germany, France and The Netherlands. It can also be retraced at the level of the European 
Union, albeit adapted to the specific circumstances of an international organisation in 
that context. The principle was developed in the 19th century as one of the main elements 
of the rule of law, introducing the principle that the law binds not only citizens, but also 
the administration. Thus, the principle aims at protecting the rights and freedoms of 
individuals against unlawful interference by the state, as such interference is only allowed 
after a democratic legitimation. 

Although the principle has developed in all three countries, differences in the precise view 
of and approach to the principle can be retraced. The German doctrine on the principle 
is particularly extensive. Two elements must be distinguished: the precedence of statutory 
law and the requirement of a statutory basis. In brief, the precedence of statutory law 
requires that all acts that the administration adopts must be in accordance with statutory 
law. The requirement of a statutory basis implies that administrative authorities have no 
other powers than those acquired by statutory norms. 

As this German distinction has been adopted by the legal doctrine in other countries as 
well – such as France and The Netherlands – it can be the basis for this descriptive chapter. 
That leads to some interesting insights. Firstly, it is clear that both The Netherlands and 
France do not have such an ongoing, extensive and profound debate in the legal academic 
doctrine with regard to the principle of legality as such. From time to time, it crops up, but 
in general it can be said that the German debate is more comprehensive. As a result, the 
principle is more elaborated in Germany than in France and The Netherlands. Another 
interesting point is the fact that whereas the German discussion pays about an equal 
amount of attention to the two dimensions, the Dutch and French doctrine both focus on 
one of the elements, albeit different elements, which is generally accepted as the definition 
of legality in the literature, with less or no attention for the other element.

The Dutch discussion focuses on the requirement of a statutory basis for action by the 
administration. That is not to say that the requirement of precedence of statutory law does 
not exist. However, this seems to be so self-evident and obvious that it is not discussed in 
the literature. Moreover, most writers associate the precedence of statutory law with the 
hierarchy of norms, rather than with the legality principle. This hierarchy as such is also 
not a fiercely debated topic in Dutch doctrine, which may be explained by the lack of a 
Constitutional Court, and the rather easy acceptance of the primacy of both international 
public law and European law. Hence, the precedence of statutory law seems to be so self-
evident that it is not even discussed.
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With regard to the requirement of a statutory basis, it is clear that the German and 
Dutch discussion show a number of parallels. For instance, the question to what extent 
the requirement also applies to service administration is discussed in both countries. 
This question is complicated by the fact that intervening administration and service 
administration cannot always be separated – the grant of a subsidy generally involves 
requirements imposed on the subsidised organisation, which limit its freedoms. Moreover, 
a broader application of the requirement of a statutory basis may lead to very broadly 
formulated legal bases in the law, which may be less effective to ensure the freedoms and 
rights of individuals than a smaller scope of application with more precise empowerment 
of administrative authorities. The discussion to what extent delegation should be allowed 
is also related to the opposition of a broad applicability of the requirement of a statutory 
basis versus the requirement of precisely formulated empowerment of administrative 
authorities.

The situation in France proves to be exact the mirror image of the Dutch situation, as it 
focuses on the requirement of precedence, rather than on the requirement of a statutory 
basis. The reason for this may be found in the fact that the French Constitution attributes 
the power to adopt rules for several topics directly to the administration, without requiring 
a statute in between. Hence, such secondary legislative rules do meet the requirement of 
a statutory basis, but as they derive directly from the French Constitution the subject is, 
as such, not really debated, as questions of delegation are not applicable. The hierarchy of 
norms, on the other hand, proves to be a subject of heated discussion in the French academic 
literature, for example because of the existence of the French Constitutional Council (as 
opposed to the Dutch situation) and the primacy of European law is not self-evident.
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5.1 Introduction

The Costanzo obligation has important consequences for the principle of precedence 
of statutory law, as discussed in the previous chapter. The precedence of statutory law 
means that statutory provisions of law have priority over secondary legislative provisions. 
Hence, the principle of precedence of statutory law expresses the obligation that national 
administrative authorities must apply the law; they are subordinate to statutory law, 
and their main task is to apply these statutory norms to specific cases. Moreover, when 
necessary these authorities have to provide for a more specific elaboration of the statutory 
norms in secondary legislation, at least when the statute concerned allows them the power 
to adopt this. 

The precedence of statutory law leads to some tensions when combined with the Costanzo 
obligation. As this obligation ensures that administrative authorities set aside provisions 
of statutory law that they deem incompatible with European law, the question is how this 
obligation relates to the precedence of statutory law, since statutes generally not provide 
for a provision not to apply in cases of incompatibility with EU law.1 

It should be mentioned beforehand that the non-application of national law may lead to 
a legal gap. That is to say, dependent on the specific situation, the setting aside of national 
law may, for instance, mean that requirements which apply for a permit cannot be applied. 
Moreover, the non-application of national law may even lead to the loss of the statutory 
basis of the administrative authority in the specific situation. The question to what extent 

1 Although recently a German court referred the preliminary question whether a law enacted prior to 
the adoption of a directive which is incompatible with that directive may not be applied by virtue of the 
primacy of European law, even where the national law transposing the directive makes no provision 
for such a legal consequence’; Case C-341/08 Petersen, Judgment of 12 January 2010, not yet reported 
in the ECR. Such references seem to indicate that some statutes do include such provision for the non-
application of norms in case of incompatibility with EU law. That, however, seems very peculiar and 
exceptional.
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European law may then function as a legal basis is not addressed in this chapter, but is 
instead discussed in Chapter 6. 
First, several comparable questions in the national situation are discussed. The first 
question in this regard is what administrative authorities have to do when secondary 
legislative norms are incompatible with higher ranking sources of law, such as statutes, the 
national Constitution or European law. When the administrative authority that observes 
this incompatibility is the author of such rules, it can of course repeal and change the 
secondary legislative norms that it has adopted. If another authority is the author, however, 
the situation is generally more complicated.

The second question is: what should administrative authorities do when they are of the 
opinion that a statutory norm is incompatible with the national Constitution? After 
examining this question, the setting aside of a provision of statutory law because of 
incompatibility with European law is discussed. Subsequently, it may also become clear 
whether a parallel can be drawn with the national situation. For reasons of clarity, this 
chapter is structured country by country, namely Germany (Section 2), France (Section 3) 
and The Netherlands (Section 4). This leads to a conclusion in Section 5.2

5.2 Germany

5.2.1 The power of administrative authorities to set aside secondary legislation that is 
incompatible with higher sources of law

 
It has been widely accepted in German doctrine that the principle of precedence of the 
law (‘Vorrang des Gesetzes’) expresses the obligation of national administrative authorities 
to apply the law. In principle, this includes the obligation to check the compliance of 
the applicable norms with higher-ranking law.3 The general rule is that higher-ranking 
norms have precedence in cases of conflict. The question, nevertheless, remains: who is 
to decide? 

In Germany, it is generally accepted that secondary legislative norms, such as 
Rechtsverordnungen and Satzungen do not fall within the scope of Article 100(1) GG. 
Hence, they do not fall within the monopoly position of the Bundesverfassungsgericht; all 
courts can examine whether these are lawful. This also applies to administrative authorities. 
Nevertheless, two obligations of administrative authorities continue to cause problems. 
On the one hand, administrative authorities have to remain within the boundaries of 
their competencies, alongside the principle of legal certainty, which requires them to 
apply secondary legislative norms. On the other hand, administrative authorities must 
also respect the hierarchy of norms. This means that when secondary legislative norms 
are incompatible with superior rules of law, they are deemed to be null and void and thus 

2 Cf. for an earlier, more limited discussion of the effects of the Costanzo obligation in the three compared 
countries Verhoeven 2009.

3 Cf. Section 4.5.1.
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cannot be applied. When a court has established the illegality of the secondary legislative 
norm, the administrative authority is allowed to leave it unapplied.4 In other cases the 
primary way is to seek the abrogation of the norm by its author.5 Administrative authorities 
can request the authority that has established the act to annul the provisions.6 Another 
option is to refer the case to an administrative court, which administrative authorities can 
do under Article 47 VwGO, as long as that this does not lead to unacceptable delays.7 

5.2.2 The power of administrative authorities to set aside statutory law that is 
incompatible with the German Constitution

It is very controversial in German law whether administrative authorities have the 
competence not to apply statutory provisions, that are – in their view – in conflict with 
the German Constitution. This issue is known in German literature as the question of the 
Prüfungs- und Verwerfungskompetenz der Verwaltung, and has been discussed with respect 
to conflicts between the provisions of both the German Constitution and European law. 
This section focuses on conflicts with constitutional provisions. The topic received a great 
deal of attention in academic writings particularly in the 1960s.8 Although that literature is 
discussed as well, the focus in this section, however, is on more recent developments.9

Incompatibilities between a provision of statutory law and a German Constitutional 
provision leads to tensions in the constitutional system of Germany. As stated in Article 
20(3) GG, the administration is bound by ‘Gesetz und Recht’. On the basis of Article 1(3) 
GG in conjunction with Article 20(3) GG, the administration is also directly bound by the 
German Constitution. Hence, when a statutory norm is incompatible with the German 
Constitution, an administrative authority should serve two masters at the same time.10 As 
the German Constitution is the highest source of national law, two questions arise. Firstly, 
are administrative authorities allowed or even obliged to examine whether provisions of 
statutory law are compatible with the German Constitution? Secondly, are they allowed 
or even obliged in case of a negative result, to set aside the provisions of statutory law 
concerned?

With regard to the first question, it is indisputable that administrative authorities are bound 
to examine whether their own actions are in conformity with the German Constitution 
because of their direct subordination to the German Constitution (Article 20(3) and 1(3) 
GG).11 Since the execution and enforcement of statutory law can be considered as an action 

4 German Bundesverwaltungsgericht 31 January 2001 Naturschutz, BVerwGE 112, 373, p. 383 et seq.
5 Ehlers 2010, p. 130.
6 Maurer 2009, p. 91-92; cf. German Bundesverwaltungsgericht 21 November 1986 Nichtigkeitsdogma, 

BVerwGE 75, 142.
7 Maurer 2009, p. 91-92.
8 Von Danwitz 1996, p. 216. Cf. Arndt 1959, Bachof 1962; Hall 1965; Rönitz 1960.
9 Cf. recently, for instance, the very general discussion of Dettling 2009.
10 Hutka 1997, p. 129.
11 See already Bachof 1962, p. 16.
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by an administrative authority, administrative authorities are not only competent, but even 
obliged to check whether the statutory rules they are supposed to apply, are compatible 
with the German Constitution.12 In the words of Hutka:13 ‘Every application of norms is 
automatically preceded by its interpretation, which includes the observance of higher-
ranking law as the Constitution’.14 Hence, it is generally accepted in German literature 
that the administration not only has a Prüfungskompetenz, but even a Prüfungspflicht with 
regard to the compatibility of statutory law with the constitution.15

Schmidt-Aßmann distinguishes three different competencies within the discussion on the 
power of administrative authorities to ‘set aside’ national law: (a) the power to assess  whether 
a provision of national law is in conflict with higher-ranking law (Normprüfung), (b) the 
 power to set aside this provision in an individual case (Nichtanwendung einer Norm im Einzel-
falle) and (c) the power to declare the provision for unlawful and not applicable in general 
(Normverwerfung).16 In his view, it is clear that, on the one hand, every authority is entitled – 
and indeed obliged – to check whether a norm is in conformity with higher-ranking law. On 
the other hand, it is also clear that an authority can only have the power to declare a provision 
unlawful and not applicable in general when it has been explicitly empowered to do so by a 
statutory provision – which is generally not the case. The in-between laying power to set aside 
the conflicting provision in individual cases is controversial, in his opinion. 

Before an administrative authority comes to the conclusion that a statutory provision 
should not be applied because it is not in line with the German Constitution, it should 
primarily try to solve the tension by interpreting the statutory provision in conformity 
with the German Constitution.17 The instrument of interpretation in conformity with 
the German Constitution was primarily introduced for national courts; however, it also 
applies to administrative authorities.18 An important limit, however, is the intention of 
the legislature; consistent interpretation cannot lead to deviation from verbatim texts and 
may not change the goal of a statute on essential points.19 Hence, Constitution consistent 
interpretation should respect the separation of powers, thus prohibiting the administration 
to step into the shoes of the legislature. If possible, however, interpretation in the light 
of the German Constitution can solve tensions between statutory provisions and the 

12 Hutka 1997, p. 130; Bachof 1962, p. 15; Hall 1965, p. 533.
13 Hutka 1997, p. 131, under further reference to others.
14 ‘Jede Normanwendung setze damit zunächst Norminterpretation voraus. Davon umfaßt sei 

selbstverständloch auch die Berücksichtigung höherrangiger, namentlicht verfassungsrechtlicher 
Vorgaben bei der Anwendung eines Gesetzes und damit dessen Prüfung am Maßstab der Verfassung’.

15 See more extensively with further references Kopp 1983. Against the existence of such power, for  example 
Rönitz 1960.

16 Schmidt-Aßmann 1997, p. 759.
17 ‘Verfassungskonformen Auslegung’; cf. Hutka 1997, p. 131; cf. Maunz 1980, p. 513 Demleitner 2009, 

p. 61-68, Maunz 1980, p. 513.
18 Hutka 1997, p. 132.
19 German Bundesverfassungsgericht 10 July 1958 Bestimmtheit einer Rechtsverordnung, BVerfGE 8, 71, p. 78 

et seq; German Bundesverfassungsgericht 22 October 1985 Arbeitnehmerkammern Bremen, BVerfGE 71, 
81, p. 105.
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German Constitution rather smoothly, since the Bundesverfassungsgericht has established 
that when such interpretation is possible without depriving the statute of its meaning, the 
statute is not contrary to the German Constitution.20

However, when interpretation in the light of the German Constitution does not lead to a 
solution, the question remains as to which consequences an administrative authority has 
to draw from the alleged incompatibility. In other words, has an administrative authority 
the power to set aside a statutory provision that it deems incompatible with the German 
Constitution? This question has caused a great deal of discussion in academic legal 
literature. The discussion below concentrates on recent literature, but the literature in the 
1960s is also referred to in passing due to its importance with regard to the development 
of several important arguments.21 

The setting aside of unconstitutional statutory provisions as an interim measure
According to Hutka, if an administrative authority is convinced that a statutory provision 
is unconstitutional, the general opinion is that it is allowed to postpone the procedure 
concerned – and thus, provisionally leave the statutory norm unapplied – until the 
Bundesverfassungsgericht has given its opinion on the case.22 This is the so-called called 
Aussetzungstheorie. Some accept this idea of the setting aside of unconstitutional statutory 
provisions as an interim measure, but only in cases in which the unconstitutionality is 
abundantly clear or most likely.23 The supporters of this approach argue that administrative 
authorities can try to arrange an abstract control of norms by the Bundesverfassungsgericht 
on the basis of Article 91(1) GG, as is discussed below. Moreover, they refer to a 1961 
Bundesverfassungsgericht case, in which it declared – against the well-established case law 
of the Bundesfinanzhof – that financial authorities were allowed to leave a statutory norm 
unapplied as they had severe doubts with regard to its constitutionality.24 As some writers 
accept that this provides for the power to set aside statutory law provisionally, some even 
see this case as the proof of the general power to set aside provisions of national law.25 
Bachof, however, argued already in 1962 that the scope of the case concerned should 
not be overestimated, and no general consequences can be drawn as a very contested 
statutory provision was concerned.26 Moreover, he states that when urgent action by the 
administration is required, the provisional setting aside of provisions of statutory law may 
not be allowed.27 One can, for instance, think of the outbreak of a contagious animal disease, 
which requires urgent action by the State to prevent the further spread of the disease. It 

20 German Bundesverfassungsgericht 7 May 1953 Notaufnahme, BVerfGE 2, 266, p. 282: ‘Ein Gesetz ist nicht 
verfassungswidrig, wenn eine Auslegung möglich ist, die im Einklang mit dem Grundgesetz steht, und 
das Gesetz bei dieser Auslegung sinnvoll bleibt.’

21 See for an outdated, but very extensive discussion of the literature Stegmann 1962, p. 2-10.
22 Hutka 1997, p. 133; cf. Hoffmann 1961, p. 201 et seq; Bachof 1962, p. 6 et seq and 47; Hall 1965, p. 562 

et seq.
23 For instance Jarass & Pieroth 2009, p. 492-493.
24 German Bundesverfassungsgericht 21 February 1961 Zusammenrechnung, BVerfGE 12, 180, p. 186.
25 Hutka 1997, p. 135.
26 Bachof 1962, p. 8 et seq.
27 Bachof 1962, p. 10 et seq.
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seems generally accepted that in such cases, there is no room for administrative authorities 
to provisionally cease from applying statutory norms, which they deem unconstitutional; 
that should be left to courts in such cases.28 Therefore the Aussetzungstheorie is very 
exceptional.29 

The power to set aside statutory provisions that are deemed unconstitutional
The answer to the question, whether administrative authorities are allowed or even obliged 
to set aside statutory provisions, which they deem unconstitutional, is very contested.30 To 
that extent, the consequences of the above-mentioned Bundesverfassungsgericht case are 
generally interpreted rather narrowly. The views in the literature differ as well. Some writers 
are principally opposed to the existence of such a power, both when the discussion started 
in the 1960s as well as today.31 However, others think that the administration is allowed or 
even obliged to set aside unconstitutional statutory norms, either always32 or only in cases 
in which this unconstitutionality is very obvious.33 As there is no convincing case law, nor 
a constitutional provision that governs this question, it is generally discussed in the light 
of other constitutional provisions or instruments. The most important arguments that are 
put forward are discussed below.

Administrative authorities are bound by the German Constitution: Article 20(3) GG 
inconjunction with Article 1(3) GG as an argument
Some scholars argue that the fact that the administration is bound by the German 
Constitution implies not only that it is bound to assess whether statutory norms 
are compatible with the German Constitution, but also to set them aside when 
required. Without such power they would be obliged to apply unconstitutional law 
– which can hardly be reconciled with the hierarchy of norms and Article 20(3) GG 
in conjunction with Article 1(3) GG.34 Moreover, some argue that statutes that are 
incompatible with the constitution are null and void. Hence, they are not statutory 
law in the sense of Article 20(3) GG, and thus the administrative authorities are 
not bound by them.35 Hutka, however, has correctly pointed out that this argument 
still does not solve the question whether the administration can set aside a statute 
which it deems to be unconstitutional, or whether it should await a decision of the 
Bundesverfassungsgericht in which its unconstitutionality is declared.36

Hence, the fact that the German Constitution binds the administration as the highest 
source of law is an argument in favor of the power to set aside incompatible statutory 

28 Scheuing 1985, p. 252.
29 Bachof 1962, p. 10; Hutka 1997, p. 137.
30 Hutka 1997, p. 138; Demleitner 2009, p. 68 et seq.
31 For example, Hall 1965; Hoffmann 1961; see for more extensive and recent references Hutka 1997, p. 138. 

See currently for instance Dettling 2009, p. 616.
32 For example Arndt 1959, p. 81 et seq; Kopp 1983, p. 823 et seq.
33 For example Bachof 1962 and Scheuing 1985. See for more extensive references Hutka 1997, p. 138.
34 See for example Bachof 1962, p. 19; see Hutka 1997, p. 139 for further references.
35 Kopp 1983, p. 823; Arndt 1959, p. 81.
36 Hutka 1997, p. 141.
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law. Nevertheless, the existence of such power can lead to a tension with regard 
to two principles, which are codified in the German Constitution; the principle of 
separation of powers and the monopoly of the Bundesverfassungsgericht with regard 
to the assessment whether statutory norms are constitutional.

Separation of powers as an argument 
Some argue that the existence of the power of the administration to set aside 
statutory law cannot be reconciled with the principle of separation of powers, as 
codified in Article 20(2) GG, since it endangers the position of the legislature.37 
Others argue, however, that such far-reaching conclusions cannot be reached.38 
The Bundesverfassungsgericht also has expressed the opinion that the separation of 
powers is more a principle than a very strict rule: 

‘As the Bundesverfassungsgericht has already established repeatedly, is the meaning of 
this principle [the principle of the separation of powers, MV] not, that the state functions 
are sharply separated, but rather that the organs of the legislature, executive and judici-
ary mutually control and limit each other, by which the power of the state is moderated 
and the freedoms of individuals are protected’.39 

Hence, although it cannot be denied that the power to set aside statutory norms which 
are alleged to be unconstitutional would strengthen the position of the executive 
in relation to the legislature, it depends on the exact view one has with regard to 
the principle of the separation of powers to determine whether this prohibits the 
existence of such power.40

The monopoly position of the Bundesverfassungsgericht as an argument
Several authors base the absence of the competence of administrative authorities 
to set aside provisions of statutory law which they deem contrary to the German 
Constitution on the monopoly which the Bundesverfassungsgericht has in this regard 
on the basis of Article 100(1) GG. This Article reads: 

‘If a court concludes that a law on whose validity its decision depends is unconstitu-
tional, the proceedings shall be stayed, and a decision shall be obtained from the Land 
court with jurisdiction over constitutional disputes where the constitution of a Land 
is held to be violated, or from the Federal Constitutional Court where this Basic Law 
is held to be violated. This provision shall also apply where the Basic Law is held to be 

37 Rönitz 1960, p. 227.
38 Hall 1965.
39 German Bundesverfassungsgericht 27 April 1959 Bremer Personalvertretung, BVerfGE 9, 268, p. 279:‘Wie 

das Bundesverfassungsgericht schon wiederholt ausgeführt hat (BVerfGE 3, 225 [247]; 7, 183 [188]), 
liegt deren Sinn nicht darin, daß die Funktionen der Staatsgewalt scharf getrennt werden, sondern daß 
die Organe der Legislative, Exekutive und Justiz sich gegenseitig kontrollieren und begrenzen, damit die 
Staatsmacht gemäßigt und die Freiheit des Einzelnen geschützt wird’.

40 See extensively Hutka 1997, p. 142-146.
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violated by Land law and where a Land law is held to be incompatible with a federal 
law’.41 

Most authors derive from this provision that the administrative authorities are not 
entitled to set aside national law because of possible conflict with the Grundgesetz; 
they are obliged to apply statutes even if they deem provisions thereof contrary to the 
German Constitution, since the Bundesverfassungsgericht is the only institution that 
is allowed to decide whether the doubts of the administrative authorities are correct.42 
It does so on the one hand by the concrete control of norms,43 by which national 
courts which doubt the constitutionality of statutory law have to refer cases to the 
Bundesverfassungsgericht, and by means of abstract control of norms,44 in which a 
Landesregierung or the Bundesregierung can refer questions on the constitutionality 
of statutes to the Bundesverfassungsgericht. 

Article 100(1) GG provides that national courts that doubt the constitutionality 
of statutory law have to refer the case to the Bundesverfassungsgericht. Hence, 
the Bundesverfassungsgericht is the only court that has the power to rule on the 
constitutionality of statutes;45 such power is explicitly denied for ordinary courts. 
Several scholars, therefore, argue that when national courts are not allowed to set 
aside statutory law which they deem unconstitutional, this automatically also applies 
to administrative authorities.46 

The abstract control of norms may provide a possibility for an administrative 
authority that is convinced that a provision of statutory law is contrary to the 
German Constitution. As the remedy can only be used by the Landesregierung or 
Bundesregierung, the administrative authority concerned has to obtain an order 
of the next higher ranking administrative authority. When the higher-ranking 
administrative authority is of the opinion that the rule concerned is valid, this 
decision is to be followed and hence the norm is to be applied. However, if the 
higher ranking administrative authority shares the doubts about the validity of 
the statutory provision, it can – again – obtain an order of the next higher-ranking 
administrative authority, until the Landesminister or Bundesminister is reached, 

41 ‘Hält ein Gericht ein Gesetz, auf dessen Gültigkeit es bei der Entscheidung ankommt, für verfassungswidrig, 
so ist das Verfahren auszusetzen und, wenn es sich um die Verletzung der Verfassung eines Landes 
handelt, die Entscheidung des für Verfassungsstreitigkeiten zuständigen Gerichtes des Landes, wenn es 
sich um die Verletzung dieses Grundgesetzes handelt, die Entscheidung des Bundesverfassungsgerichtes 
einzuholen. Dies gilt auch, wenn es sich um die Verletzung dieses Grundgesetzes durch Landesrecht oder 
um die Unvereinbarkeit eines Landesgesetzes mit einem Bundesgesetze handelt’.

42 See for instance Weber 1987, p. 77, Ehlers 2010, p. 130 with further references.
43 ‘Konkrete Normenkontrolle’.
44 ‘Abstrakte Normenkontrolle’.
45 The criterion of review is the Grundgesetz and the general rules of international public law, 

which are incorporated in the concept of ‘Bundesrecht’ by art. 25 GG. Cf. in this regard German 
Bundesverfassungsgericht 24 July 1962 Fremdrenten, BVerfGE 14, 221, p. 237.

46 Hoffmann 1961, p. 199; Rönitz 1960, p. 227.
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who may at its turn ask the Government of the Land or Bund to refer the case to 
the Landesverfassungsgericht, or on the federal level to the Bundesverfassungsgericht 
in accordance with Article 93(1) GG.47 Of course, the administrative authority 
concerned can also directly try to persuade the Bundesregierung or Landesregierung 
concerned to start such an action. Nevertheless, meanwhile the general opinion 
is that the administrative authority is obliged to apply the statutory provisions 
concerned.

Evaluation of the monopoly position of the Bundesverfassungsgericht as an argument
It depends on the notions a writer has of the precise scope and contents of the 
powers of the Bundesverfassungsgericht whether its monopoly position suffices 
as a main argument against the power of administrative authorities to set aside 
statutory norms that they deem unconstitutional. Hutka, for example, argues that 
the abstract control of norms by the Bundesverfassungsgericht has a different goal 
than the setting aside of unconstitutional statutory law by the administration. The 
abstract control of norms aims at a general judgment of the compatibility of a statute 
with the constitution, whereas action by an administrative authority is by definition 
contextual. Moreover, the latter is still subject to judicial control (potentially also by 
the Bundesverfassungsgericht). Moreover, the former is initiated by the Government, 
and not by an administrative authority, which again shows an important difference, 
whereas politics may come into play when a minister has to persuade its government 
of the necessity to start an action. 

Another point on which opinions differ is whether the Bundesregierung (Federal 
government) and Landesregierung (Government of the Länder) are obliged to refer a 
statute which they deem unconstitutional to the Bundesverfassungsgericht, or whether 
this is a discretionary power. Most authors seem to presume this as an obligation,48 
but Hutka argues that the text of Article 93(1) GG provides a competence, and 
is not formulated in an obligatory way – as, for instance, Article 100(1) GG.49 
Moreover, he argues that both provisions are of a procedural nature, and do not 
provide a legal basis for a power. Finally, he points to Article 76(2) BVerfGG, which 
provides that the Bundesregierung or Landesregierung can not only refer statutes to 
the Bundesverfassungsgericht which it deems unconstitutional, but can also refer 
statutes which it deems constitutional, but which have nonetheless not been applied 
by administrative authorities. Hence, this could be read as implicitly recognising the 
power of administrative authorities to set aside unconstitutional statutory law – 
although on the other hand, these provisions are also of a procedural nature, and 
thus do not create competencies for administrative authorities.

47 Or to the Landesverfassungsgericht in case of inconformity with the Landesverfassung.
48 See for example Hall 1965, p. 561; Jamrath 1993, p. 46; Hoffmann 1961, p. 202 et seq.
49 Hutka 1997, p. 150. Cf. also Kopp 1983, p. 826.
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The general opinion is that the administration has the power – and even obligation – 
to assess whether statutory norms are compatible with the German Constitution. The 
existence of a power to set aside statutory norms, which it deems unconstitutional is, 
however, controversial. The general opinion seems to be that the administration does not 
have the power to leave statutory norms unapplied, as only the Bundesverfassungsgericht 
judges the constitutionality of statutes.50 Nevertheless, most other arguments can be used 
both to support or reject the existence of such a power.51 

With regard to very rare cases, exceptions are sometimes accepted in the literature, 
although these are very controversial and not generally accepted.52 This applies, for 
instance, when interim measures by the administration are required in an individual case. 
In such cases, it is accepted that the administration decides not to apply a statute which 
it deems unconstitutional.53 Besides, in theory also the exception exists that in cases in 
which a judicial procedure is pending on the subject, the administration can be relieved of 
the obligation to apply the law concerned. These exceptions, however, seem not to occur 
in practice that often.

5.2.3 The power of administrative authorities to set aside statutory law that is 
incompatible with European law

The topic of the non-application of national law by administrative authorities has been 
frequently discussed in German legal writing due to the recent DocMorris case.54 In this 
case, the Dutch internet pharmaceutical company DocMorris requested a licence to 
operate a branch pharmacy in Saarbrücken. According to the German (Federal) statutory 
norms this license had to be denied, as the Apothekergesetz provides that the right to own 
and operate a pharmacy is restricted to pharmacists alone. In the view of the responsible 
Landesministerium of the Saarland, however, this requirement of the Apothekergesetz 
was incompatible with Article 43 EC (currently Article 49 TFEU), which guarantees 
the freedom of establishment. Therefore, the Landesministerium granted the license, 
subject to a condition requiring it to recruit a pharmacist who would be entrusted with 
personally managing the pharmacy in question and under his own responsibility. Several 
competing pharmacies then brought actions for annulment of this decision. Firstly, the 
Verwaltungsgericht des Saarlandes (the Administrative Court of Saarland) had doubts with 
regard to the compatibility of the Apothekergesetz and the freedom of establishment.55 The 
Oberverwaltungsgericht, however, made clear that the two were incompatible, and also 
underlined the obligations that administrative authorities have in such cases.56 The case 

50 Ehlers 2010, p. 130.
51 Horn 1998, p. 196, with a very extensive reference to the literature in this regard.
52 Against all exceptions, for instance, Ehlers 2010, p. 130.
53 Maurer 2009, p. 90.
54 Joined Cases C-171/07 and C-172/07 Apothekerkammer des Saarlandes [2009] ECR I-4171.
55 German Verwaltungsgericht des Saarlandes 12 September 2006, ZGMR 2006, p. 231 et seq.
56 German Oberverwaltungsgericht des Saarlandes 22 January 2007, Az. 3 W 14/06, p. 64 et seq. See for 

instance: http://lrsl.juris.de/cgi-bin/laender_rechtsprechung/sl_frameset.py [16 August 2010].
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was subsequently referred back to the Verwaltungsgericht. This court then referred two 
preliminary questions to the Court of Justice.57 

Firstly, whether the national statutory rules were indeed incompatible with the provisions 
concerning freedom of establishment for capital companies art. 43 and 48 EC (currently art. 
49 and 54 TFEU). And secondly, if the first question was to be answered in the affirmative: 
‘Having regard in particular to Article 10 EC and to the principle of effectiveness of 
Community law, is a national authority entitled and obliged under Community law not to 
apply national provisions it regards as contrary to Community law even if there is no clear 
breach of Community law and it has not been established by the Court of Justice that the 
relevant provisions are incompatible with Community law?’ Although the Court did not 
answer the second question, since it ruled that the provisions of the Apothekergesetz were 
not in conflict with the freedom of establishment, the academic discussion surrounding 
this case also dealt with the second question.58 

In this section, two topics are dealt with. Firstly, it is examined whether the Costanzo 
obligation as such is accepted in the German legal order, and if so, on what basis. Secondly, 
the question is addressed to what tensions the application of the Costanzo obligation 
in the German legal order leads. Particular interest is paid in this regard to the very 
extensive theses that Jamrath, Hutka, Kang and Demleitner have written on the topic. 
Jamrath explored the powers and obligations of German administrative authorities in 
case of collisions of European law and national law in his thesis ‘Normenkontrolle der 
Verwaltung und Europäisches Gemeinschaftsrecht’.59 The book dates from 1993, so cases 
as CIF and Ciola are not included, but Costanzo and Rewe Buttercruises are analysed. 
Several years later, Hutka also explored the problem of the Costanzo obligation in his 
thesis ‘Gemeinschaftsbezogene Prüfungs- und Verwerfungskompetenz der deutschen 
Verwaltung gegenüber Rechtsnormen nach europäischem Gemeinschaftsrecht und nach 
deutschem Recht’.60 Kang compared the German, European and South-Korean rules in 
Normprüfungs- und Verwerfungskompetenz der Verwaltung.61 In 2009, Demleitner wrote 
his thesis ‘Die verwerfungskompetenz der Exekutive bei kollidierendem EG-recht’.62

Acceptance of the Costanzo obligation 
The question whether national administrative authorities are obliged to set aside provisions 
of national law which are incompatible with European law also existed several decades ago. 
Already in 1969, Zuleeg accepted the Verwerfungskompetenz of German administrative 
authorities with regard to national law that is incompatible with European Community 

57 German Verwaltungsgericht des Saarlandes 20 March 2007, 3K 361/06, A&R 2007, p. 140 et seq. 
58 Cf. Diekmann & Reinhardt 2007; Semmroth 2006; Kirchhoff 2007; Streinz & Herrmann 2006; Lafontaine 

2006; Martini 2007.
59 Jamrath 1993. 
60 Hutka 1997. 
61 Kang 2006.
62 Demleitner 2009.
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law.63 Another scholar who accepted this obligation, already before the Costanzo case, 
is Scheuing, who argued in 1985 that administrative authorities are not entitled to set 
aside national law that they deem incompatible with the German Constitution in national 
situations. He reckons these arguments cannot be applied when European law is at stake, 
because neither the Court of Justice nor the Bundesverfassungsgericht have the monopoly 
to set aside conflicting German law (as the Bundesverfassungsgericht has with regard 
to unconstitutional German law), and the Bundesregierung cannot appeal to either of 
these courts for judicial review of the national law concerned. Hence, his conclusion: 
‘The German administration has, without any reservation, the right to set aside German 
statutes, considering the primacy of Community law’.64 

Also in current legal writing, the existence of the Costanzo obligation as such is accepted 
rather easily. The precise foundation on which the obligation is based, however, differs 
sometimes from scholar to scholar: mainly the principles of primacy and direct effect 
of EU law, but also the principle of sincere co-operation,65 and the useful effect (‘effet 
utile’) doctrine of the Court of Justice.66 It is interesting to see that some scholars base 
this obligation primarily on the Simmenthal case, not only in the period prior to the 
Costanzo judgment,67 but also thereafter.68 Moreover, several scholars are critical about the 
dogmatic foundation of the Costanzo obligation, which is agreed to be found primarily in 
the principle of primacy. Von Danwitz explicitly states: 

‘Altogether it can be held, that the administrative obligation not to apply provisions 
of national law, which the Court of Justice has derived as a procedural consequence 
of the primacy of European law, is not at all based on a solid dogmatic embedding in 
European law, and therefore cannot be considered as the inevitable consequence of the 
distinct basic principles which have developed in EU law. The case law of the European 
Court of Justice rather shows a very different orientation for the institutional structure 
of European law and its interpretation, which is characterized by the monopoly of the 
Court of Justice to declare EU rules invalid, and the fairly strict guidelines for the in-
terpretation, which stand in sharp contrast with the postulated obligation of national 
administrative authorities to set aside provisions of national law which are incompat-
ible with EU law. Already from a European perspective such a dogmatic disconnection 
leads to the requirement of a supplementary foundation for the demand for adminis-
trative authorities not to apply national law. For this judicial development the simple 
reference to the principle of primacy does not suffice’.69

63 Zuleeg 1969, p. 215.
64 ‘Der deutschen Verwaltung ist daher ohne Vorbehalt ein Verwerfungsrecht gegenüber deutschen 

Gesetzen im Hinblick auf den Vorrang des Gemeinschafsrechts zuzuerkennen’. Scheuing 1985, p. 253.
65 Cf. for instance Streinz & Herrmann 2008, p. 7, Kirchhof 2007, p. 306-307.
66 Cf. Pietzcker 1995, p. 1095 et seq; Seyr 2008, p. 119.
67 For example, Streinz 1991, p. 283; see also Weber 1987, p. 73.
68 For exempel, Jarass 1994, p. 101, Jarass & Beljin 2004, p. 4; Koenig, DVBl 1997.
69 ‘Insgesamt is somit festzuhalten, daß die administrative Normverwerfungspflicht bezüglich des 

staatliches Rechts, die der Gerichtshof als eine prozedurale Konsequenz aus dem Vorrang des 
Gemeinschaftsrechts gezogen hat, keineswegs auf einer soliden dogmatischen Verankerung im EG-Recht 
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As stated above, recently four German theses have been published on this topic. Jamrath 
bases the power of administrative authorities to meet the requirements of the Costanzo 
obligation on the principle of sincere co-operation of Article 10 EC (currently Article 4(3) 
TEU) in conjunction with Article 24 GG, which allows the European Union to establish 
legal norms which are directly applicable in the German legal order. Although Jamrath 
thus concludes that the administration has the power and even the obligation to set aside 
national law that is incompatible with EU law both for evident and less evident direct 
collisions. Nevertheless, he makes an important exception for directive provisions. In this 
regard, he discusses the Costanzo case, which was very recent at the time of his thesis, 
and argues that the obligation established by the Court of Justice in this case cannot be 
accepted, since administrative authorities are not allowed, let alone obliged, to decide 
whether directive provisions are directly effective. This lack of competence implies that 
national administrative authorities are not able to check whether a collision is at stake 
between a directly effective directive provision and a statutory provision of national law. 
Therefore, they have to assume that the national statutes are compatible with European 
law. The only exception to this rule is the existence of a judgment of either a national 
court or the Court of Justice, in which the direct effect of a directive provision has been 
established. In such cases, the judgment should be followed – although Jamrath states that 
no formal basis exists granting judgments such a broad effects, beyond the specific case 
concerned.70

Hutka also concludes in his thesis that German administrative authorities are obliged to 
assess whether German statutory law is incompatible with directly effective provisions of 
EU law. In his view, this obligation follows from the principle of primacy in combination 
with the duty of effective enforcement of European law, which derives from the principle 
of sincere interpretation.71 Nevertheless, since in his view primacy does not concern 
provisions of European law that are not directly effective,72 the obligation to assess whether 
an incompatibility exists – and if so, the obligation to set aside the statutory provision 
concerned – does not apply to provisions of EU law which are not directly effective.73 If the 
assessment leads to the conclusion that an incompatibility exists between national law and 
the directly effective provision of EU law, this incompatibility should primarily be solved 

basiert und daher auch nicht als zwangsläufige Konsequenz der im Gemeinschaftsrecht ausgeprägten 
Wertungsgrundlagen anzusehen is. Vielmehr weist die Rechtsprechung des EuGH für das institutionelle 
Gefüge des Gemeinschaftsrechts und Seine Auslegung eine prinzipiell unterschiedliche Orientierung 
auf, die durch dat Verwerfungsmonopol des EuGH und die recht strikten Vorgaben für die Auslegung 
von Gemeinschaftsrecht durch nationale Gerichte geprägt ist und somit im prononcierten Gegensatz 
zu der nunmehr für die Mitgliedstaaten postulierten Verwerfungsplicht der Verwaltung steht. Bereits 
gemeinschaftsrechtlich bedeutet eine derartige dogmatische Abkoppelung der Forderung nach einer 
administrativen Normverwerfung des innerstaatlichen Rechts eine zusätzliche Begründungsbedürftigkeit 
dieser richterlichen Rechtsbildung, die der bloße Verweis auf das materielle Prinzip vom Vorrang des 
Gemeinschaftsrechts nich leisten kan’.Von Danwitz 1996, p. 214-215. Cf. also more recently Von Danwitz 
2008, p. 504 et seq.

70 Jamrath 1993, p. 124.
71 Hutka 1997, p. 262.
72 Hutka 1997, p. 72.
73 See extensively Hutka 1997, p. 112 et seq.
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by consistent interpretation of the statutory provision. If this does not lead to a solution, 
the administrative authority is obliged under EU law to set aside the national statutory 
provision concerned.

Kang distinguishes between manifest collisions and doubtful cases. In the case of manifest 
collisions, article 4(3) TEU and the primacy of EU law, supported by article 23 GG oblige 
administrative authorities to set aside the incompatible provisions of national law. For 
more doubtful cases Kang does not accept the obligation to set aside national law. He 
distinguishes between constitutional and statutory norms on the one hand, for which 
administrative authorities are generally obliged to obtain instructions from hierarchical 
superior authorities, and secondary legislation for which the authority concerned should 
seek the abrogation of the norm, either by its author or an administrative court.74

Demleitner accepts the existence of the power and obligation of administrative authorities 
to set aside provisions of national law which are incompatible with European law both 
from a European and a national perspective.75 He discusses all arguments which the Court 
applies in its case law in this regard: the principles of primacy, effective judicial protection, 
effectiveness, sincere cooperation. Furthermore, he also refers to the comparison between 
the executive and the judiciary and the case law of the Court of Justice on the direct effect 
of directive provisions as supporting arguments.

Apart from the Costanzo case, Jamrath discusses two other cases that illustrate his view 
on the power and obligation of national administrative authorities to set aside national 
statutory law that is incompatible with European law. The first is the Wine-case, in which 
a direct collision is at stake. An EC Regulation provided for a maximum percentage of 

alcohol of 3.5% in a specific wine,76 whereas the German Weingesetz allowed for 4.5%.77 
The German Government attempted to soften this tension by mentioning the divergent 
European Regulation in a footnote when the provision at issue was being modified.78 
Since this footnote was only part of the publication of the new provision, and not of the 
provision itself, this did not amount to nullity of the statute concerned.79 Nevertheless, the 
only solution to solve this incompatibility is not to apply the Weingesetz in cases in which 
the EU Regulation is applicable. The explicit remark of the legislature seems to indicate 
that administrative authorities are allowed to do so.80 Such specific and explicit remarks on 
incompatibilities between national law and European law, however, have to be regarded 
as very exceptional.

74 Kang 2006, p. 151-207; p. 289-290.
75 Demleitner 2009, p. 127-157.
76 Article 6(2)(3) Weingesetz, in the version of 27 August 1982, BGBl I, 1197. See on this example  extensively 

Scheuing 1985. 
77 Art. 6 (2) Weingesetz, BGBl. I, 1197.
78 Because of offenkundiger Widersprüchlichkeit; Scheuing 1985, p. 231.
79 Jamrath 1993, p. 18. 
80 Jamrath 1993, p. 121; Scheuing 1985, p. 253.
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The second discussed case is the well-known case of Cassis de Dijon, in which national 
statutory norms hindered the free movement of goods, by requiring a minimum percentage 
of alcohol for liqueurs, or the well-known Reinheitsgebot for beer. In such cases, a direct 
collision may exist, between the national statutory provision concerned and the freedom 
of goods as at that time provided by Article 28 EC (currently Article 34 TFEU). However, 
the free movement of goods can be restricted under specific circumstances, as provided 
for by Article 30 EC and the ‘rule of reason’ as developed in the case law of the Court of 
Justice. The precise scope of these accepted restrictions, however, to a great extent depends 
on the specific circumstances of the case concerned, the goal of the restriction and the 
question whether it is proportionate. Because of this unpredictability, Jamrath argues that 
administrative authorities are hardly able to decide in such cases whether a collision exists, 
in contrast to the national courts, which have the preliminary procedure at their disposal. 
Although he thus sees disadvantages to the Costanzo obligation, Jamrath concludes that 
administrative authorities are obliged to set aside the provisions of national law.

The obligation not to apply national law in case of incompatibility with EU law is not subject 
of discussion; all authors would appear to agree that the obligation for administrative 
authorities applies, even to constitutional law provisions.81 Nevertheless, it is also widely 
accepted in the literature that it leads to several tensions under German law. 

The separation of powers
The first important principle that may be threatened by the Costanzo obligation is the 
principle of the separation of powers, as embedded in the German Constitution in Article 
20 GG.82 According to Article 20(3) GG, the administration is bound by Gesetz und 
Recht, which incorporates not only the duty to apply the law, but also the prohibition to 
deviate from statutory law.83 This makes clear that the obligation to set aside statutory law 
under specific circumstances sharpens the relationship between legislature and executive. 
Jamrath for instance states it is initially the task of the legislature to ensure that statutory 
norms are compatible with EU law.84 In the words of Martini: ‘The setting aside of statutory 
norms interferes with the responsibilities of the legislature, which have been attributed by 
the Constitution and which are bindingly safeguarded in many ways’.85 Thus, the Costanzo 
obligation changes the separation of powers in that regard.

Comparable remarks can be made as have been made in the discussion concerning 
whether administrative authorities are allowed to assess the constitutionality of statutes.86 
On the one hand, one may state that the principle of separation of powers is not static, but 

81 Cf., for instance, Diekmann & Reinhardt 2007, p. 411, Schmidt-Aßmann 1997, p. 761; Mögele 1993.
82 Cf. Pagenkopf 1993, p. 223 et seq.
83 Von Danwitz 1996, p. 209; cf. German Bundesverfassungsgericht 8 July 1982 Sasbach, BVerfGE 61, 82, 

p. 110 et seq. 
84 Jamrath 1993, p. 86 et seq, and 118.
85 ‘Eine Normverwerfung greift in der Verantwortungsbereich des Gesetzgebers über, die ihm die Verfassung 

zugedenkt und auf vielerlei Weise (vgl. etwa Art. 100 GG) normativ absichert’. Martini 2007, p. 17.
86 Cf. Section 5.2.2.
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is always adapted to the current times. Nevertheless, it is clear that the obligation to set 
aside statutory norms interferes with the responsibilities of the legislature,

‘When every German administrative authority can easily not apply statutes under ref-
erence to a directive provision, this would lead – at leas before a corresponding judg-
ment of the Court of Justice – to an interference of the Executive in the responsibilities 
of the Legislature, and by that a violation of the system of separation of powers to the 
account of Parliament’.87 

Insufficient level of knowledge and lack of a preliminary procedure
The application of the Costanzo obligation requires a sufficient knowledge of European law 
at the level of all administrative authorities. They have to be able to recognise a collision 
in their daily practice, which requires a good knowledge of European law. The question 
is, however, whether a good knowledge suffices, as administrative authorities do not have 
a preliminary procedure at their disposal, unlike national courts. That is an important 
distinction with the position of national courts, and shows how problematic the Costanzo 
obligation may be for administrative authorities. In the words of Riechenberg: 

‘The question is whether in the case of application of a statute contrary to Community 
law, the official has the same room to maneuver as the legislature does. The line be-
tween a case in which a statute is contrary to Community law is to remain unapplied 
and a case in which a statute, despite its wording to the contrary, must be interpreted in 
accordance with Community law, is an extremely fluid one’.88 

Most authors foresee problems in this regard.89 Different solutions are put forward. 
Mögele introduces the general idea to provide for an administrative infrastructure, in 
which individual public servants receive sufficient information, and can obtain advice in 
individual cases.90 Koenig also recognizes the tension that the Costanzo obligation causes 
with regard to this uniform application of European law.91 Not only is it possible that one 
administrative authority decides to apply European law, whereas another one decides to 
apply national law at the same time, but also the application of unclear norms of European 
law, which have not yet been explained and interpreted by the Court of Justice, causes 
tensions. 

In the light of these difficulties, Koenig proposes that cases, in which a tension between 
national law and European law exists, should be submitted to a higher authority. Koenig 

87 ‘Dem könnt jede deutsche Verwaltungsbehörde untder Berufung auf eine Richtlinie Parlamentsgesetze 
einfacht verwerfen, würde dies – jedenfalls vor einem entsprechenden Urteil des EuGH – zu Übergriffen 
der Exekutive in den Verantwortungsbereich der Legislative führen und damit einen Einbruch in das 
Gewaltenteilungssystem zu Lasten des Parlements bedeuten’, Hutka 1997, p. 124-125.

88 Riechenberg 1999, p. 766.
89 Cf. for instance Streinz & Herrmann 2008, p. 6.
90 Mögele 1993, p. 555.
91 Koenig 1997.
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proffers that national law should explicitly codify the legal status of the decision provided 
by the higher-ranking authority to the public servant at stake. Although he admits that 
this solution does not solve the problem, but instead transfers it to a different step in the 
administrative ladder, this might at least reduce the problem to some extent. Moreover, the 
situation is rendered even more difficult because directives nowadays no longer concern 
very specific topics, but are increasingly of a rather general nature, and thus are relevant 
for every administrative authority. Koenig notices that some Ministries have developed 
the practice of distributing recommendations among administrative authorities on the 
application of directly effective provisions of directives that have not been transposed on 
time. He sees an opportunity to institutionalise that custom in a Landesbeauftragten für 
den Verwaltungsvollzug von Europäischem Gemeinschaftsrecht, that would supervise the 
uniform application of European law both on the level of both the Länder and the Bund. 
It should have an institutionally guaranteed independent position, and should provide 
high-ranking recommendations, but should not be legally binding (because the Court of 
Justice has the monopoly to interpret European law).92

Hutka also argues that not every individual administrative authority should be allowed 
to take decisions on the compatibility of statutory law with European law.93 Therefore, 
he argues that the power to take such decisions should be concentrated, either by the 
highest administrative authorities on the different levels – such as the Bundesregierung 
and Landesregierung, or the Bundesministerium (federal ministry) and Landesministerium 
(ministry of one of the Länder) – or to other central offices. Although this ‘centralisation’ is 
desirable both for the sake of legal certainty and for the effective and uniform application 
of European law, it should not lead to unacceptable delays. Therefore, in cases in which 
direct action of administrative authorities is required, the effectiveness of EU law requires 
that every administrative authority is responsible to consider whether the decision of the 
‘central authority’ can be awaited or not. A comparable view, analogous to the situation 
under national law, is also considered by Streinz & Herrmann.94

The fear for ‘Verwerfungsanarchie’: a threat to legal certainty, legal equality and the uniform 
application of EU law
A related remark that many authors make is the fear for Verwerfungsanarchie or 
ein ‘anarchischen Verwerfungspraxis’, an unbridled disregard of statutory norms by 
administrative authorities.95 This poses a threat to the principles of legal certainty and 
legal equality, and at the same time threatens the uniform application of European law. 
Each authority has to make its own assessment of whether a collision exists between a 
provision of national statutory law and a rule of European law.96 Moreover, each authority 
has the power not to apply democratically legitimised statutory norms, which may pose 

92 See extensively Koenig 1997, p. 586 et seq.
93 Hutka 1997, p. 163 et seq.
94 Streinz & Herrmann 2008, p. 7.
95 Cf., for instance, Scheuing 1994, p. 289; Martini 2007, p. 17 et seq, Semmroth 2006, p. 1381, Kirchhof 

2007, p. 306, Streinz & Herrmann 2008, p. 6.
96 Jamrath 1993, p. 110 ff, p. 118 et seq. 
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a threat to the separation of powers as well. Some authors argue that this may lead to a 
selective application of the Costanzo obligation, or even a misuse of the power by setting 
aside statutory norms with the unjust excuse of incompatibility with EU law.97

Lafontaine, however, also puts forward the arguments against this fear.98 He argues that in 
the first place, administrative authorities are subject to judicial control. Thus, third parties 
will commence actions if their rights are infringed. That, however, is not a guarantee for 
the correct application of EU law, particularly if no third party is harmed by the non-
application. That can, for instance, be the case when environmental rules are not applied 
correctly, and no environmental protection group stands up. Nevertheless, incorrect 
application of European law causes the risk to engage state liability. Moreover, administrative 
authorities are always to a lesser or greater extent subject to supervision, as is discussed 
more extensively in Chapter 7. All three factors may serve as a deterrent and prevent 
Verwerfungsanarchie. Moreover, Streinz and Herrmann argue that the abovementioned 
idea that administrative authorities should obtain advice from hierarchical superior 
authorities would also diminish the risk of Verwerfungsanarchie.99

With regard to the courts, the Bundesverfassungsgericht has explicitly denied the argument 
that the obligation to set aside national statutory law that is incompatible with European 
law poses a threat to the position of the national legislature. It argues that the power of 
courts is the mere consequence of the accession of Germany to the European Union.100 
Streinz and Herrmann argue that this line of reasoning can be applied analogously to 
national administrative authorities as well, since their obligation to set aside national law 
also follows from European law, as constitutionally guaranteed by Article 23 GG.101 

A ‘doppelte Grundrechtsloyalität’
Another point of view is to see the Costanzo obligation in relation to the Solange case 
law of the Bundesverfassungsgericht. In this regard, Pernice concludes that administrative 
authorities – just as courts – have a ‘double fundamental rights loyalty’ (‘doppelte 
Grundrechtsloyalität’)102 according to both the Grundgesetz and European law. This implies 
in his view that they are obliged by German law to check whether the provisions of European 
law – that they are bound to apply because of the Costanzo obligation – do not exceed the 
competences of the European Union and are in accordance with the fundamental rights 
and freedoms that the European Union acknowledges. This also seems to have been the 
view of one of the chambers of the Bundesverfassungsgericht in 1987, basing on this the 
Solange II-case.103 This view, however, seems to be rather controversial, because Solange 
II also forms a clear limit to the Solange I competencies. Nevertheless, other authors 

97 Martini 2007, p. 17; Streinz & Herrmann 2008, p. 7.
98 Lafontaine 2006. 
99 Streinz & Herrmann 2008, p. 7.
100 German Bundesverfassungsgericht 9 June 1971 Alfons Lütticke GmbH, BVerfGE 31, 145, p. 174 et seq.
101 Streinz & Herrmann 2008, p. 6. 
102 Pernice 2006, p. 446. 
103 German Bundesverfassungsgericht 22 October 1986 Solange II, BVerfGE 73, 339; [1987] 3 CMLR 225. 
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state that national administrative authorities are not obliged or even permitted to check 
whether secondary European legislation is compatible with the protection of fundamental 
rights by the Grundgesetz.104 The precise status of this ‘doppelte Grundrechtsloyalität’ is 
therefore still unclear.

A comparison with Granaria and Abna case law
Most German writers, such as Schmidt-Aßmann, von Danwitz, Scheuing, Koenig, Jarass, 
& Beljin, Hutka, Jamrath, Weber, Ehlers, Streinz & Herrmann105 compare the Costanzo 
obligation with the situation of an administrative authority fearing that secondary 
European law is in conflict with a Treaty provision or a general principle of law.106 It is 
clear from cases as example Granaria107 and Abna,108 that administrative authorities are 
obliged to apply the secondary EU law until the Court of Justice, which has a monopoly in 
this respect, has decided upon the question of incompatibility.109

All authors seem to agree that the presumption of applicability and validity of regulations 
is the natural starting point, and that some doubts do not suffice to set a provision of 
secondary European law aside. Nevertheless, in cases in which either the administrative 
authority concerned is convinced of the invalidity of the regulation, or this is even evident, 
administrative authorities should have the power to set this regulation aside to safeguard 
the higher raking European Treaties. European law, however, provides no room for 
administrative authorities in this regard. 

It is interesting that in Abna, the Court of Justice emphasised the difference between 
national courts and administrative authorities as the main argument not to grant the latter 
the power to set aside provisions of secondary European law as an interim measure, when 
these are incompatible with the Treaties. That power is reserved only for national courts:

‘In this context, it is in particular appropriate to point out that the actual status of those 
authorities is not in general such as to guarantee that they have the same degree of 
independence and impartiality as that which national courts are recognised as having. 
Likewise, it is not certain that such authorities would benefit from the exercise of the 
adversarial principle inherent to judicial proceedings, which allows account to be taken 
of the arguments put forward by the different parties before the interests in issue are 
weighed one against the other at the time when a decision is being taken’.110

104 Fischer, Europarecht in der öffentlichen Verwaltung, p. 103 (1993).
105 See, for example, Streinz 1991, p. 285-286, Schmidt-Aßmann 1997; Von Danwitz 1996, p. 210; Scheuing 

1985 ; Koenig 1997; Jarass & Beljin 2004; Weber 1987, p. 70, Hutka 1997, p. 273 et seq; Jamrath 1993, p. 25 
et seq, Streinz & Herrmann 2008, p. 7, Ehlers 2010, p. 124 et seq and 128 et seq; Demleitner 2009, p. 176 
et seq.

106 Cf. for instance with regard to secondary EU law which is invalid as it is incompatible with the principle 
of legitimate expectations Case 120/86 Mulder [1988] ECR 2321.

107 Case 101/78 Granaria [1979] ECR 623.
108 Joined Cases C-453/03, C-11/04, C-12/04 and C-194/04 ABNA and others [2005] ECR I-10423.
109 See more extensively Section 3.6.2.
110 Joined Cases C-453/03, C-11/04, C-12/04 and C-194/04 ABNA and others [2005] ECR I-10423.
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It is noteworthy that such a distinction between courts and administrative authorities 
has not been made with regard to the setting aside of incompatible national law. On the 
contrary, the comparison between authorities and courts is one of the main arguments of 
Costanzo. That leads to an interesting contrast, in the words of Schmidt-Aßmann: 

‘This strict bound, which European law requires from the administrations of the Mem-
ber States even when considerable doubts exist as to its validity, contrasts sharply with 
the cases, in which such doubts apply to national law because of a possible incompat-
ibility with European law’.111 

That obligation thus may lead to the non-application of statutes that are compatible with 
the Constitution, in favour of secondary EU law, which turns out to be illegal.112

Hence, a paradoxical situation is created. The difference between national courts and 
national administrative authorities is the decisive argument only to allow national courts 
provisionally not to apply secondary EU law which would appear to be incompatible with 
the Treaties, principles of European law or the Charter of Fundamental Rights. On the 
other hand, when the non-application of EU-incompatible national law is concerned, the 
comparison between national courts and national administrative authorities is suddenly 
the main argument.113

Jarass suggests, therefore, that one should accept the competence to set aside conflicting 
law in both cases, or not to accept it at all, instead of the differences between the Abna and 
the Costanzo case law. In his view, a good idea might be to empower and oblige national 
administrative authorities to set aside both a provision of national law that is incompatible 
with a provision of European law, and provisions of secondary European law that are 
not in compliance with Treaty provisions, in cases of severe legal errors (‘gravierenden 
Rechtsmangeln’): 

‘Without examining the question more thoroughly, much is in favour to endorse an 
administrative power to set aside incompatible law identically for severe legal errors. 
Anyhow, the Court of Justice should, deviant from its current case law, establish a uni-
form line in this regard’.114 

111 ‘Diese strikte Bindung, die das EG-Recht auch dann von mitgliedstaatlichen Verwaltungen verlangt, wenn 
erhebliche Zweifel an seiner Gültigkeit bestehen, steht in bemerkenswertem Kontrast zu jenen Fällen, in 
Denen solche Zweifel das nationale Recht wegen einer möglichen Unvereinbarkeit mit EG-Recht treffen.’ 
Schmidt-Aßmann 1997, p. 761.

112 Von Danwitz 1996, p. 210. 
113 Von Danwitz 1996, p. 220.
114 ‘Ohne der Frage näher nachzugehen, spricht vieles dafür, ein behördliches Verwerfungsrecht einheitlich 

bei gravierenden Rechtsmängeln zu bejahen. Auf jedem Fall sollte der Europaische Gerichtshof, 
abweichend von seiner bisherigen Rechtsprechung, zu einer einheitlichen Linie finden’. Jarass 1994, p. 
103, with more references to support this view.

The Costanzo Obligation Maartje Verhoeven



The Costanzo obligation and precedence of statutory law

185

The Costanzo obligation and precedence of statutory law Chapter 5 

Comparable solutions to limit the scope of the Costanzo obligation to cases in which the 
conflict of norms is evident have also been proposed by several other authors. Demleinter 
and Streinz & Herrmann, for instance, propose to limit the obligation to set aside 
provisions of national law which are incompatible with European law to cases in which the 
incompatibility has been established in case law, or when it is evident.115 Martini has the 
same proposal, and argues that in cases such as DocMorris, the Costanzo obligation should 
not apply.116 Pietzcker also proposes a comparable limitation to the Costanzo obligation, 
arguing that national courts will repair possible incorrect decisions of administrative 
authorities in this regard.117

However, not all authors agree with this proposal to limit the Costanzo obligation. Ehlers 
puts forward that this would tone down the primacy of European law too much.118 
He proposes, therefore, to concentrate the decision not to apply national law with the 
hierarchical superior administrative authorities.

5.2.4 Interim conclusion

The fact that German administrative authorities are bound by ‘Gesetz und Recht’, implies 
that they are allowed to assess whether the norms of law they are applying are in line with 
higher ranking sources of law. It is, however, questionable whether they are allowed to 
draw the consequence not to apply rules of law when these seem to be incompatible with 
higher-ranking sources of law. This topic has developed particularly in scholarly writing. 
For each topic, opinions differ, but some general lines can be sketched.

When administrative authorities deem secondary legislation incompatible with higher-
ranking sources of law, the general opinion is that these administrative authorities are 
bound to seek the withdrawal of these provisions by the author. Only in very exceptional 
circumstances they are allowed not to apply the secondary legislation itself in the case 
concerned. 

As a rule, German administrative authorities do not have the power to set aside provisions 
of statutory law that they deem incompatible with the German Constitution. This 
power is only accepted in highly exceptional cases. In general, the monopoly of the 
Bundesverfassungsgericht suffices as the main argument to prohibit the examination of the 
constitutionality of statutory provisions by administrative authorities.

The tendency to ‘transfer’ the absence of the power of administrative authorities to set aside 
unconstitutional national statutory provisions to situations of conflicts between national 
statutory provisions and European law is rather obvious. That holds particularly true since 

115 Demleitner 2009, p. 291 et seq; Streinz & Herrmann 2008, p. 7-8; cf. also Streinz & Herrmann 2006, 
p. 458; Streinz 2000, p. 1152-1155.

116 Martini 2007, p. 17.
117 Pietzcker 1995, p. 1111 et seq.
118 Ehlers 2010, p. 129-130.
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the topic has been discussed with regard to national law for several decades in German 
constitutional law. It is clear that the Costanzo obligation exceeds the powers that national 
administrative authorities have to assess the constitutionality of national law, because then 
they are only in very exceptional cases allowed to set aside national statutes.119 

The Costanzo obligation, however, should not be judged according to German standards, 
for several reasons. As Mögele puts forward, the Costanzo obligation does not concern a 
problem of collisions within one legal order. Moreover, the main reason for the denial of this 
power in purely national situations is the monopoly position of the Bundesverfassungsgericht 
on the assessment of the constitutionality of statutes. That argument cannot be applied to 
the relationship between national law and European law. As the Bundesverfassungsgericht 
ruled in Lütticke: 

‘The Bundesverfassungsgericht is not competent to answer the question, whether a 
norm of national law is invalid because it is incompatible with a provision of European 
law having priority; the solution of this conflict of norms should be left to the national 
courts, because of their extensive power to examine and set aside incompatible national 
law’.120 

Hence, the discussion with regard to the Costanzo obligation differs from the discussion 
on unconstitutionality of statutory provisions. Whereas the existence of powers of 
administrative authorities to assess the constitutionality of statutory norms and eventually 
leave them unapplied are very controversial, the Costanzo obligation as such is rather 
easily accepted in the German doctrine. Its existence as such does not encounter particular 
opposition. On the contrary, the obligation was already assumed by the doctrine in the 
very early history of European law, long before the case law of the Court of Justice started 
to develop this way. Nevertheless, several important tensions with regard to important 
principles have been created by the Costanzo obligation. These tensions have been identified 
in academic literature both in the last decades and more recently when the discussion was 
revitalised by the Docmorris case. These tensions can briefly be distinguished into two 
main areas.

The first point is the problem that the Costanzo obligation causes with regard to the 
separation of powers. The Court of Justice obliges the administration to encroach upon 
the field of responsibility of the legislature. That is to say, the legislature is responsible 
for the compatibility of national statutes with European law. The judiciary will determine 
whether the legislature has satisfactorily performed its tasks, if a specific case is brought 
to its attention. 

119 Mögele 1993, p. 555.
120 ‘Zur Entscheidung der Frage, ob eine innerstaatliche Norm des einfachen Rechts mit einer vorrangigen 

Bestimmung des Europäischen Gemeinschaftsrechts unvereinbar ist und ob ihr deshalb die Geltung 
versagt werden muß, ist das Bundesverfassungsgericht nicht zuständig; die Lösung dieses Normenkonflikts 
ist daher der umfassenden Prüfungs- und Verwerfungskompetenz der zuständigen Gerichte überlassen’, 
German Bundesverfassungsgericht 9 June 1971 Alfons Lütticke GmbH, BVerfGE 31, 145, p. 174.
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Secondly, most writers argue that the lack of something comparable to the preliminary 
procedure of national courts poses threats to the principles of legal certainty and equality. 
That is to say, national courts can ask guidance from the Court of Justice, which is 
ultimately responsible for the interpretation of EU law. Yet, this possibility is not open 
to administrative authorities. They have to determine on their own account in every case 
whether a provision of national law should be applied. It is clear that this may pose a 
threat to legal certainty and legal equality. That applies even when systems of guidance are 
introduced, e.g. by hierarchical superior authorities, since such advice may still differ from 
authority to authority and from country to country.

Finally, another important point that is regularly cited in German academic literature is that 
no power exists for administrative authorities to set aside secondary European legislation 
that they deem contrary to the Treaties. Although the monopoly of the Court of Justice 
to declare secondary European law invalid is understandable, it has been argued that it is 
hard to understand that no exceptions exist for very urgent cases, in which the invalidity is 
evident. This point of view can be explained by the German legal system, in which – despite 
the monopoly of the Bundesverfassungsgericht – it is generally accepted that administrative 
authorities have the power to set laws aside in very exceptional circumstances, in which 
the invalidity is rather obvious. Moreover, it is hard to accept that the Court of Justice uses 
the position of national courts as opposed to national administrative authorities as an 
argument to restrict the power to decide that secondary EU law should be left unapplied 
as interim measure to the courts, whereas an easy comparison between courts and 
administrative authorities leads to the establishment of the Costanzo obligation.

5.3  France

5.3.1 The power of administrative authorities to set aside secondary legislation that is 
incompatible with higher sources of law

The obligation to set aside provisions of national law in case of conflict with a higher-
ranking norm has been a general obligation for administrative authorities under French 
law for a long time. The obligation, however, has particularly developed with regard to 
secondary legislation.121 In 1958, the Conseil d’État established in very general words: 
‘an administrative authority is obliged to leave an illegal text unapplied, even if it is 
irrevocable’.122 In a more recent decision (which concerned the instrument of the règlement 
in environmental planning law), it was stated: 

‘By virtue of a general principle, and under reservation of what will be said hereinafter, 
an administrative authority is obliged to leave an illegal règlement unapplied. This prin-

121 See extensively recently Claeys 2009.
122 ‘il incombe à une authorité administrative de ne pas appliquer un texte illegal même s’il est définitif ’, 

French Conseil d’État 14 November 1958 Ponard, Rec., p. 554.
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ciple applies, even in absence of any judicial decision which pronounces the annulation 
or which has declaired it illegal […]’.123 

This also applies when the higher-ranking provisions of law concerned are of a European 
nature. In SFR, for instance, the Conseil d’État explicitly ruled that provisions of secondary 
legislation could not be applied by administrative authorities because the Court of 
Justice had ruled that these were incompatible with EU law.124 It should be noted that the 
obligation does apply to all secondary legislative acts.125 In particular, it does not apply to 
individual acts.126

The obligation not to apply illegal secondary legislation also applies when the illegality 
follows from a change in the law after the adoption of a règlement:127 ‘it [the administrative 
authority, MV] has to investigate not only whether a règlement has been adopted legally, 
but also whether it is still legally in force until the date on which it is applied’.128 

That also applies when this change is the consequence of the entry into force of a provision 
of European law. The most important case in this regard is Alitalia, in which the Conseil 
d’État accepted that a décret could also become illegal because of a modification of a higher 
source of law caused by the fact that the latter is brought into line with requirements 
of European law.129 Although this case is more related to the prohibition to adopt acts 
in contradiction to European Union law, the obligation to set aside national secondary 
legislation can be read between the lines as a consequence of the explicit statements of the 
Conseil. As Alberton states: ‘its existence [of the obligation to set aside conflicting national 
law, MV] proves to be just as certain and evident as the obligation to repeal […] and is in 
reality no more than a consequence’.130 

Hence, it is clear that the French administration is under an undisputed obligation not 
to apply secondary legislation that it deems illegal, for example because the provision 
concerned is incompatible with European law. The background of this general obligation 
is in the words of the former president of the Conseil d’État ‘that it is contrary to public 

123 ‘En vertu d'un principe général, et sous réserve de ce qui sera dit plus bas, il incombe à l'autorité 
administrative de ne pas appliquer un règlement illégal. Ce principe trouve à s'appliquer, en l'absence 
même de toute décision juridictionnelle qui en aurait prononcé l'annulation […].’ French Conseil d’État 9 
May 2005 Marangio, Rec., p. 195.

124 French Conseil d’État 11 April 2005 SFR and others, No. 251239, 251240, 251241 et 252734.
125 See for a more extensive discussion and references Claeys 2009, p. 11.
126 French Conseil d’État 16 December 2005 Lacroix, No. 274545.
127 Cf. the classic case French Conseil d’État 10 January 1930 Despujol, Rec., p. 30. Cf. also French Conseil 

d’État 2 June 1999 Meyet, Rec., p. 161.
128 ‘il convenait de rechercher, no seulement si un règlement avait été légalement pris, mais encore s’il était 

resté légalement en viueur ä la date ä laquelle il en avait été application’, French Conseil d’État 22 January 
1982 Butin and Ah Won, Rec., p. 27 and 33.

129 French Conseil d'État 3 February 1989 Alitalia, Rec., p. 44; AJDA 1989, p. 389.
130 ‘son existence [of the obligation to set aside conflicting national law, MV] s’avère d’autant plus certaine et 

évidente que l’obligation d’abrogation […] n’en est en réalité qu’une consequence’. Alberton 2002, p. 14.
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order to allow (or even oblige) administrative authorities to apply illegal provisions’.131 
Claeys points out that although this theoretical background is clear, the obligation may be 
considered a bit unrealistic in practice.132 That is to say, it may cause an excessive amount 
of work and require an expertise that may not be present in each and every administrative 
authority. Therefore, Claeys considers the obligation of the administration not to apply 
illegal règlements as ‘clair-obscur’: clair for its basis and reason of existence, obscur because 
of its practical effects. 

With regard to the non-application of secondary legislation, the case Vassilikiotis should 
be noted.133 In this case a Greek citizen commenced an action for excès de pouvoir because 
an arrêté on the diplomas that give right to the issue of an official museum guide card did 
not include any foreign diplomas. The Conseil d’État annuled the arrêté because it was 
contrary to European law, more precisely because it was contrary to the free movement 
of workers as provided for by the EC Treaty and a directive on the mutual recognition of 
diplomas. Nevertheless, this annulment as such is not a solution, because it still does not 
provide a non-discriminatory rule for foreign workers, and hence creates a legal vacuum.
Since this consequence is undesirable and the existing discrimination that is incompatible 
with European law remains, the Conseil d’État discussed the consequences of the 
annulment in more detail. In the first place, the administrative authorities were obliged 
to adopt, within a reasonable time, rules that are compatible with European law on the 
attribution of professional cards. In this regard, the same obligation applies as with regard 
national statues: ‘the national administrative authorities are under the obligation to 
assure the application of European law’, as the Conseil d’État already ruled before.134 In 
the meantime, however, they are prohibited to apply the incompatible arrêté and have to 
decide on a case-by-case basis whether requests for should be rewarded:

‘the competent authorities are required, until the arrêté of 15 April 1999 is completed 
according to the conditions prescribed below, to deliver to Community nationals who 
ask for it, a professional card. They have to decided on a case by case basis, under su-
pervision of the court for the exceeding of their competences, whether the titles and 
diplomas presented can be considered, from the point of view of the general interests 
protected by article 13 of the loi of 13 July 1992, as providing guaranties equivalent to 
these deriving from the possession of French titles and diplomas.’135 

131 ‘il serait en effet contraire à l’ordre public juridique de laisser s’appliquer indéfiniment des dispositons 
illégales’, Odent, as cited by Fouquet in his note under French Conseil d'État 3 February 1989 Alitalia, 
AJDA 1989, p. 389.

132 Claeys 2009, p. 18-19.
133 French Conseil d'État 29 June 2001 Vassilikiotis, Rec., p. 303.
134 ‘les autorités nationales avaient l’obligation d’assurer l’application du droit communautaire’, French Conseil 

d'État 3 December 1999 Assocation ornithologique et mammalogique de Saône-et-Loire et Rassemblement 
des opposants à la chasse, Rec., p. 379.

135 ‘qu'il appartient aux autorités compétentes, jusqu'à ce que l'arrêté du 15 avril 1999 ait été complété dans 
les conditions exposées ci-dessus, de délivrer aux ressortissants communautaires qui en font la demande, 
une carte professionnelle, en décidant, au cas par cas, sous le contrôle du juge de l'excès de pouvoir, si 
les titres et les diplômes présentés peuvent être considérés comme offrant, du point de vue des intérêts 
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Hence, the Conseil d’État obliges the administration to deliver a card to EU citizens who 
apply for it. The authorities should examine these requests on a case-by-case in the light 
of the directive. The basis to perform this examination can be found in a statutory norm 
on which the arrêté was based, so even after the annulment of the arrêté a legal basis is 
available.136 Although the background of this obligation is clear – to avoid several actions, 
in which several individuals who are affected by individual decisions ask annulment of the 
same arrêté – it is remarkable that the Conseil d’État formulates this clear obligation not 
to apply national law as an interim measure, without a request for interim measures by 
the party. Moreover, it obliged the administration to judge individual requests on a case-
by-case basis in the light of a directive, although at the time the Cohn Bendit case law was 
still applicable.137

Finally, the cases of Tête and Commauté de communes de Piémont de Barr should be 
noted.138 In these cases, national administrative authorities conducted contracts granting 
a concession to specific companies for the conduct of work. These concessions were not 
published, despite the fact that Directive 89/1140/EC required this. Although the time 
limit for transposition of this directive had elapsed, it was not yet transposed into French 
law; at that time, the rules on the granting of concession followed from case law.139 The 
Conseil d’État, however, established that this case law could not be applied anymore 
because it was incompatible with the directive.

5.3.2 The power of administrative authorities to set aside statutory law that is 
incompatible with the French Constitution

Something comparable to the German discussion on the power of administrative authorities 
to set aside provisions of statutory law that are incompatible with the German Constitution 
cannot be retraced in the French doctrine or case law. In this regard, it should be pointed 
out that until July 2008 it was not possible for French courts to bring the constitutionality 
of promulgated statutes into discussion.140 That is to say, the Conseil Constitutionnel did 
not have the broad powers of which Bundesverfassungsgericht disposes with regard to 
constitutionality control; it only examined statutes before their promulgation.141 As of 
the constitutional reform of July 2008,142 this has changed by the introduction of Article 

généraux que l'article 13 de la loi du 13 juillet 1992 a pour objet de sauvegarder, des garanties équivalentes 
à celles qui résultent de la possession des titres et diplômes français’.

136 More precisely, in this case the arrêté was based on the cited loi from 1992. Cf. Alberton 2002, p. 17.
137 Alberton 2002, p. 18.
138 French Conseil d'État 6 February 1998 Tête, Rec., p. 30; French Conseil d'État 20 May 1998 Communauté 

de communes du Piémont de Barr, Rec., p. 201.
139 Alberton 2002, p. 18.
140 Cf., for instance, French Conseil d'État 6 November 1936 Arrighi, Rec., p. 966; French Conseil d'État 8 

October 2004 Union française pour la cóhesion nationale, AJDA 2005, 43; French Conseil d'État 5 January 
2005 Baillard et Deprez, Rec., p. 1.

141 See Section 2.4.3.
142 Constitutional Act No. 2008-724 of 23 July 2008.
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61-1 in the French Constitution, which has introduced the so-called ‘Priority preliminary 
rulings on the issue of constitutionality’:143 

‘If, during proceedings in progress before a court of law, it is claimed that a statutory 
provision infringes the rights and freedoms guaranteed by the Constitution, the mat-
ter may be referred by the Conseil d’État or by the Cour de Cassation to the Conseil 
Constitutionnel, within a determined period. An Institutional Act shall determine the 
conditions for the application of the present article.’144 

Since the introduction of this provision, individuals can argue that a statutory norm 
infringes the rights and freedoms guaranteed by the French Constitution. This only applies 
to statutory provisions, hence a loi or an ordonnance ratified by Parliament. The concept 
of ‘rights and freedoms guaranteed by the Constitution’ refers to the so-called bloc de 
Constitutionnalité, which includes, for instance, the freedoms of the current constitution, 
the preamble of the constitution of 1958 and 1946, la Déclaration des droits de l’homme et 
du citoyen of 1789 and the 2004 Charter of the Environment.145 

The question of constitutionality has been considered as an important question, which can 
be explained in two ways. When a party brings forward the view that a statutory norm is 
unconstitutional, this argument should be considered without delay. The time devoted to 
dealing with the priority preliminary ruling on the issue of constitutionality is part of the 
time given to the proceedings overall and must not delay the latter. Moreover, when the 
court is asked to rule on arguments which challenge both the constitutionality of a statute 
(priority preliminary ruling on the issue of constitutionality) and the failure of said statute 
to comply with international treaties and agreements (the exception d’inconventionnalité) 
the court is required to address the issue of constitutionality first. 

Although the question of constitutionality has only recently been introduced in France, the 
Court of Justice has already had the chance to examine its compatibility with EU law. The 
reason for this was the fact that the Cour de Cassation interpreted the procedure as imply-
ing that French courts are required to first submit the question of constitutionality to the 
Conseil Constitutionnel and only then to consider possible conflicts with EU law.146 The Cour 
de Cassation, then, referred the preliminary question to the Court of Justice whether Article 
267 TFEU precludes national legislation which imposes an obligation on ordinary courts to 
decide first on the submission of a question of constitutionality to the French Constitutional 

143 ‘question prioritaire de constitutionnalité’. See extensively on this procedure, for instance, Philippe 2010 
and Fabbrini 2008.

144 ‘Lorsque, à l’occasion d’une instance en cours devant une juridiction, il est soutenu qu’une disposition 
législative porte atteinte aux droits et libertés que la Constitution garantit, le Conseil constitutionnel peut 
être saisi de cette question sur renvoi du Conseil d’État ou de la Cour de cassation qui se prononce dans 
un délai déterminé. Une loi organique détermine les conditions d’application du présent article.’

145 See also Section 4.4.
146 Cf. on this question the pending Belgian Case C-457/09 Chartry, which concerns a comparable 

question.
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Council, also if this question concerns a conflict between statutory law and the Constitution, 
because the provision of statutory law is contrary to EU law?147 The Cour thus translates a 
question of conformity with EU law into a question of conformity with the Constitution, by 
means of Article 88-1 French Constitution on the participation of France in the EU. Within a 
month after the reference, however, the Conseil Constitutionnel explicitly established that the 
interpretation of the new ‘priority question’ before the Conseil was incorrect.148 The  Conseil 
Constitutionnel provides that ordinary judges are still allowed to assess whether statutory 
norms are compatible with EU law, even after the Conseil has ruled on the constitutionality 
of a statute. Moreover, ordinary courts are empowered to refer preliminary questions to the 
Court of Justice at any time.
The Court of Justice affirmed the explanation of the Conseil Constitutionnel in its answer to 
the preliminary questions.149 Therefore, it rules that the French procedure before the Conseil 
Constitutionnel, however, appears to be compatible with EU Law, as French courts are free to 
refer a preliminary question to the Court of Justice at any time, even at the same time that the 
priority question is raised before the Conseil Constitutionnel, can make use of interim meas-
ures and set provisionally aside the contested national law in the course of the proceedings.

The unconstitutionality of a statutory norm can be invoked before every court:150 
an ordinary court of law (coming under the supervisory jurisdiction of the Cour de 
Cassation) or an administrative court (coming under the supervisory jurisdiction of the 
Conseil d’État). The application may be made at first instance, before a court of appeal or 
before the Cour de Cassation. The court requested then transmits the application to the 
Conseil d’État or the Cour de Cassation, which then proceeds to look more closely at the 
issue raised and decide whether to transmit the application to the Conseil Constitutionnel. 
Refusal by a court of first instance or a court of appeal to transmit an application for a 
priority preliminary ruling on the issue of constitutionality can only be challenged when 
lodging an appeal (before a court of appeal, the Conseil d’État or the Cour de Cassation) 
against the decision on the merits handed down by the court hearing the case. No appeal 
may be lodged against refusal by the Conseil d’État or the Cour de Cassation to refer the 
application to the Conseil Constitutionnel. 

It is clear that the introduction of this procedure probably leads to the development of 
case law on the constitutionality of existing statutes. Maybe the position of administrative 
authorities in this regard is also addressed more explicitly than thus far. However, it seems 
absolutely unlikely that they are empowered to set aside statutory provisions that they 

147 Joined Cases C-188/10 and C-189/10 Melki, Judgment of 22 June 2010, not yet reported in the ECR.
148 French Conseil Constitutionnel 12 May 2010 Loi relative à l'ouverture à la concurrence, decision No. 2010-

605 DC. The French Conseil d’État adopted the same interpretation in Conseil d’État 14 May 2010 Senad 
Rujovic n° 312305.

149 Joined Cases C-188/10 and C-189/10 Melki, Judgment of 22 June 2010, not yet reported in the ECR. It is 
interesting that the Court of Justice does not follow the interpretation of the referring national court (the 
French Cour de Cassation) in this regard, as it usually does.

150 Except the Cour d’assises. In criminal law, the question should be raised before the case comes before this 
Cour, hence to the judge of instruction, or afterwards in appeal or cassation. 
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deem unconstitutional, as this power is reserved for the Conseil Constitutionnel. As the 
Conseil Constitutionnel then has the monopoly position to determine the constitutionality 
of a statutory provision, and other courts are not allowed to do so themselves, national 
administrative authorities are probably still not allowed to set aside statutory law in case 
of unconstitutionality. As the institutional act on the application of this Article was only 
adopted on 10th December 2009 and entered into force on 1st March 2010, it is clear that 
currently no case law exists in this regard.151 Only time will tell how this case law will 
develop.

5.3.3 The power of administrative authorities to set aside statutory law that is 
incompatible with European law

The French Conseil d’État has accepted that incompatibility with higher-ranking sources of 
law can lead to the annulment of secondary legislative provisions, also when that higher-
ranking source is a norm of statutory law and also in case of European law. Moreover, 
administrative authorities cannot be obliged to apply the secondary legislative provisions 
concerned.152 

Whether the same applies to statutory law, however, has less frequently been the subject 
of case law, possibly due to the fact that secondary legislative rules are more important 
in practice and more often applied than statutory provisions. Moreover, the discussion 
in French literature and case law is more focused on the question whether statutes that 
are incompatible with EU law can serve as a legal basis for the adoption of secondary 
legislation by administrative authorities. Hence, the focus is more on the consequences 
of the non-application of provisions of national law that are incompatible with EU law 
– which is examined in more detail in Chapter 6 – rather than on the non-application 
itself. Several cases make clear that statutory provisions which are incompatible with 
EU law cannot serve as a legal basis anymore. The cases of Danielou, Boisdet, SFR and 
SA Bouygues Telecom can be mentioned as examples in this regard.153 In these cases, the 
Conseil ‘d’État considered a ministerial arrêté illegal, since it was based on a statute that 
was incompatible with an EU Regulation. Alberton argues that this implicitly leads to 
the conclusion that the administration should not apply a statute when this proves to 
be incompatible with EU law.154 Moreover, the Conseil d’État has also ruled that the case 
law of Veuve Renard – which, in brief, encapsulates the obligation to adopt the necessary 

151 Loi organique no 2009-1523 du 10 décembre 2009 relative à l’application de l’article 61-1 de la 
Constitution.

152 See extensively Section 5.3.1.
153 French Conseil d'État 11 December 1987 Danielou, Rec., p. 409, and French Conseil d'État 24 September 

1990 Boisdet, [1991] 1 CMLR 3; French Conseil d'État 11 April 2005 SFR and others, No. 251239, 251240, 
251241 et 252734; French Conseil d'État 12 December 2005 SA Bouygues Telecom, No. 252659.

154 Alberton 2002, p. 14. Cf. in this regard also French Conseil d'État 24 September 1990 Boisdet, [1991] 
1 CMLR 3 (loi incompatible with an EU Regulation) and French Conseil d'État 28 February 1992 Societé 
Arizona Tobacco Products, Rec., p. 78 (loi incompatible with the objectives of a directive of which the limit 
for implementation had expired).
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instruments of secondary legislation in order to render a statute applicable in practice –155 
does not apply when the loi concerned is incompatible with EU law.156

Apart from these judgments in which the administration is prohibited from adopting 
secondary legislation when it is based on a statutory provision which is incompatible with 
EU law, the Conseil d’État has also ruled that the inapplicability of statutory provisions 
of national law by virtue of incompatibility with EU law can lead to a positive obligation 
on the administration to use their regulatory powers to bring national law in conformity 
with EU law by adopting secondary legislative acts. A good illustration are the well-
known decisions of the Conseil d’État with regard to hunting in Assocation ornithologique 
et mammalogique de Saône-et-Loire et Rassemblement des opposants à la chasse157 and 
Assocation ornithologique et mammalogique de Saône-et-Loire et Association France Nature 
Environnement.158 Both cases, decided on the same day, concerned the Code Rural (Rural 
Code) that was alleged to be incompatible with the Birds Directive, of which the time limit 
for transposition already had expired. 

As regards the legal background, the first paragraph of Article L.224-2 Code Rural provided 
that no-one may hunt except for periods in which the hunting season is open, as determined 
by the competent administrative authority. Moreover, the Act of 3rd July 1998 introduced a 
second paragraph to Article L.224-2 Code Rural, which determined the early opening dates 
for the hunting of waterfowl within the public maritime domain and other areas directly for 
68 of the 69 departments of the Metropolitan territory previously covered by the abovemen-
tioned ministerial orders. 
Article R.224-6 Code Rural provided: ‘The minister responsible for hunting may, by order 
published at least 20 days before the date of its entry into force, authorise the hunting of wa-
terfowl before the opening date for hunting in general in maritime hunting areas. On rivers, 
streams, canals, reservoirs, lakes, ponds and undrained marshes, only shooting above the 
surface of the water is allowed.’

In Assocation ornithologique et mammalogique de Saône-et-Loire et Association France 
Nature Environnement, environmental groups claimed that the early opening dates 
provided for by French statutory law were incompatible with the protection as required by 
the Birds Directive. Therefore, they sought a ministerial décret to bring the laws concerned 
into conformity with the Birds Directive. The Minister refused to do so twice, stating that 
he was not empowered to take such a decision because the introduction of the second 
paragraph of Article L.224-2 Code Rural replacing the ministerial powers of Article 
R.224-6 Code Rural.

155 See extensively Section 4.5.2.
156 French Conseil d'État 24 February 1999 Association de patients de la médecine d’orientation anthroposophique, 

Rec., p. 29; French Conseil d'État 28 July 2000 Association France Nature Environnement, Rec., p. 322.
157 French Conseil d'État 3 December 1999 Assocation ornithologique et mammalogique de Saône-et-Loire et 

Rassemblement des opposants à la chasse, Rec., p. 379.
158 French Conseil d'État 3 December 1999 Assocation ornithologique et mammalogique de Saône-et-Loire et 

Association France Nature Environnement, Rec., p. 393; see also extensively Lamy 2000. 
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The Conseil d’État qualified this refusal as an administrative act, which implied that the 
action of the environmental groups was admissible. Subsequently, after having considered 
that the second paragraph of Article L.224-2 Code Rural is indeed clearly incompatible 
with the objectives of the Birds Directive, the Conseil d’État concluded that this rendered 
the incompatible part of Article L.224-2 inapplicable. This implied that the Minister 
retained a regulatory power to decide upon periods in which hunting was allowed:

‘that, as the provisions of the second paragraph of article L. 224-2 of the Rural Act are 
inapplicable, cannot legally justify that, after a request in this regard, the minister re-
sponsible for hunting refuses to exercise, with respect for the objectives of the directive, 
the regulatory competence which has on the basis of [other] provisions’.159

Hence, the Minister is obliged to adopt regulatory measures, using the regulatory powers 
he has on the basis of other provisions of the Rural Code.

In Rassemblement des opposants à la chasse 1999, the Prime Minister was challenged 
because he refused to use the procedure of Article 37(2) French Constitution, which 
allowed him to amend the Act (Loi) of 15th July 1994 to bring it in conformity with the 
objectives of the Birds Directive. This loi introduced periods for hunting on several birds 
in Article L.224-2 Code Rural, which were incompatible with the Birds Directive.160 The 
Conseil d’État concluded that the Prime Minister was not allowed to refuse to change the 
incompatible loi by issuing a décret in conformity with the procedure of Article 37(2) 
French Constitution: 

‘… considering that, taking into account the inherent requirements of the hierarchy of 
norms and the obligation for national authorities to assure the application of European 
law, the prime minister is obliged, when he is asked to do so, to draw the conclusion 
[…] that the provisions of the Loi of 15 July 1994, fixing the dates of closure of the hunt-
ing season on migrating birds are incompatible with Article 7(4) of Directive 79/409/
EC […] . The prime minister disposes of a large discretion to determine the date and 
appropriate procedures in this regard’.161 

159 ‘que, ces dispositions du second alinéa de l’article L. 224-2 du code rural étant ainsi inapplicables, elles ne 
pouvaient légalement justifier que, saisi d’une demande en ce sens, le ministre chargé de la chasse refusât 
d’exercer, dans le respect des objectifs de la directive, la compétence réglementaire qu’il tenait des [autres] 
dispositions’.

160 Loi no. 94-591 du 15 juillet 1994 fixant les dates de clôture de la chasse des oiseaux migrateurs.
161 ‘Considérant que si, eu égard aux exigences inhérentes à la hiérarchie des normes ainsi qu'à l'obligation 

pour les autorités nationales d'assurer l'application du droit communautaire, il incombait au Premier 
ministre, saisi de demandes en ce sens, de tirer les conséquences de ce que […] des dispositions de la loi 
du 15 juillet 1994 fixant les dates de clôture de la chasse aux oiseaux migrateurs étaient incompatibles 
avec les objectifs de l'article 7 paragraphe 4 de la directive n° 79-409/CEE du 2 avril 1979, […] le Premier 
ministre disposait pour ce faire d'un large pouvoir d'appréciation quant à, notamment, la détermination 
de la date et de la procédure appropriées pour parvenir à cette fin’.
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Both cases show that the incompatibility between national law and EU law may lead to 
the obligation of national administrative authorities not to apply provisions of national 
law, combined with the obligation to adopt acts in accordance with European law. In the 
first case, several provisions of the Code Rural were deemed incompatible with EC law. 
Nevertheless, the statutory provisions providing a legal basis for the Minister to adopt 
administrative acts were applied (i.e. not ‘not applied’). The Conseil d'État states that the 
competent administrative authority (in this case the Minister) cannot refuse to use such 
another legal basis to bring the legal situation in compatibility with European law. Hence, 
the administrative authority is obliged to exercise his regulatory power, if available, to 
take a regulatory act in conformity with EU law.162 The second case shows that the Prime 
Minister has to draw conclusions when incompatibility exists between a loi and a directive, 
although he is free to chose the moment and the means to solve the incompatibility, either 
by instigating a projet de loi modificatif ou abrogatif or using the instrument of the décret 
consistent with the procedure of Article 37(2) French Constitution.163 

Finally, the Conseil d'État also confirmed the obligation to set aside national law that is 
incompatible with European law very explicitly and extensively in 2003 in Association 
Avenir de la langue Française, including the accompanying limits of the obligation.164 
This case concerned Article 2 Loi du 4 aôut 1994 relative à l’emploi de la langue française 
(hereinafter the Loi Toubon), which stated: 

‘In the description, offer, presentation, method of use or utilisation, description of the 
content or conditions of guarantee of a good, a product or a service … the use of the 
French language is obligatory’.165The incompatibility of this provision with European 
law had become clear because of several judgments of the Court of Justice on Directive 
79/112/EEC of 18 December 1978 on the approximation of the laws of the Member 
States relating to the labelling, presentation and advertising of foodstuffs for sale to 
the ultimate consumer.166 Therefore, contrary to this provision of the Loi Toubon, the 
minister of culture and communication, the state secretary of finance and the state 
secretary for economy had issued a circulaire, which stated that this provision ‘does 
not constitute an obstacle to the possibility to use other means of information, such as 

162 A year later, France has also been condemned by the Court of Justice for failing to transpose Article 7(4) 
of the Birds Directive correctly with regard to exact these provisions of the Code Rural, see Case C-38/99 
Commission v. France [2000] ECR I-10941. Cf. also of the same day and with regard to the same topic 
French Conseil d'État 3 December 1999 Assocation ornithologique et mammalogique de Saône-et-Loire 
et Rassemblement des opposants à la chasse, Rec., p. 379, in which the Conseil d'État concluded that a 
law of 15 July 1994, which fixed hunting periods which were incompatible with the birds directive, was 
inapplicable. Nevertheless, because the minister had a large margin of appreciation, it did not annul the 
contested decisions of the Minister. 

163 Alberton 2002, p. 12.
164 French Conseil d'État 30 July 2003 Association Avenir de la langue française, AJDA 2003, 2156.
165 Dans la désignation, l’offre, la presentation, le mode d’emploi ou d’utilisation, la description de l’étendue 

ou des conditions de garantie d’un bien, d’un produit ou d’un service… l’emploi de la langue française est 
obligatoire.’

166 Such as Case C-369/89 Piagème [1991] ECR I-2971; Case C-85/94 Piagème [1995] ECR I-2955; Case 
C-385/96 Goerres [1998] ECR I-4431 and Case C-366/98 Geffroy [2000] ECR I-6579.
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pictures or pictograms, which can be accompanied by mentions in foreign languages, 
without translation in French’.167 

The Minister had drafted a circulaire to provide an interpretation of this provision of the 
Loi. Generally, a circulaire is only addressed to members of the public service and does 
not provide new rules, but only interpretations of existing lois or règlements. For several 
decades, an action against a circulaire was admissible when the circulaire included new 
binding rules and had an imperative character (the so-called circulaires réglementaires).168 
This changed in 2002 as a result of the Mme Duvignères case,169 in which the Conseil d'État 
established the criterion of ‘disposition impérative à caractère général: ‘the imperative 
provisions of a general character of a circulaire or an instruction have to be considered as 
changing the juridical situation, just as the refusal to annul them’.170 

The Association Avenir de la Langue Française had brought an action for excès de pouvoir 
against the circulaire, which permitted the use of languages other than French, contrary to 
the law concerned. The Ministers stated that the circulaire aimed to bring the provisions 
of the loi in conformity with Article 28 EC and the accompanying case law of the Court of 
Justice. Before dealing with the case at hand, the Conseil d'État considered in very general 
terms the obligations of administrative authorities in case of incompatibilities between 
European law and national law:

‘Considering that national administrative authorities, under supervision of the judi-
ciary, are obliged to exercise the powers conferred by the loi, by interpreting these, in 
every case in the scope of the application of a rule of European law and to the extent 
that the text allows, in conformity with European law, and particularly in conform-
ity with the objectives laid down by the directives of the Council. When the occasion 
arises, the minister is required, in the hypothesis that legislative provisions prove to be 
incompatible with rules of European law, to give the instruction to its department not 
to apply them. Nevertheless, ministers cannot as compensation find in such incompat-
ibility a legal foundation which allows them to enact provisions of a regulatory charac-
ter, which substitute the legislative provisions’.171

167 ‘ne fait pas obstacle à la possibilité d’utiliser d’autres moyens d’information, tells que dessins ou 
pictogrammes, pouvant être accompagnés de mentions en langue étrangère non traduites en français’.

168 French Conseil d'État 29 January 1954 Institution Notre-Dame du Kreisker, Rec., p. 64.
169 French Conseil d'État 18 December 2002 Mme Duvignères, Rec., p. 463.
170 ‘les dispositions impératives à caractère général d’une circulaire ou d’une instruction doivent être 

regardées comme faisant grief, tout comme le refus de les abroger’. In other words, a circulaire (or other 
form of instruction) can be challenged before the court when the interpretation in the circulaire has an 
imperative character.

171 ‘Considérant que s'il appartient aux autorités administratives nationales, sous le contrôle du juge, d'exercer 
les pouvoirs qui leur sont conférés par la loi en donnant à celle-ci, dans tous les cas où elle se trouve dans 
le champ d'application d'une règle communautaire, une interprétation qui, dans la mesure où son texte 
le permet, soit conforme au droit communautaire, et notamment aux objectifs fixés par les directives du 
Conseil, et s'il appartient, le cas échéant, aux ministres, dans l'hypothèse où des dispositions législatives 
se révèleraient incompatibles avec des règles communautaires, de donner instruction à leurs services de 
n'en point faire application, les ministres ne peuvent en revanche trouver dans une telle incompatibilité 
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Afterwards, the Conseil considered that the circulaire was not limited to an interpretation 
of the loi concerned. The Ministers had not instructed their services not to apply Article 
2 of the law because of incompatibility with EC law. Instead, they had adopted a new 
rule by means of the circulaire. Since the ministers do not have the power to adopt this 
circulaire, the attacked provisions of the circulaire had to be annulled by virtue of the 
lack of competence. Finally, the Conseil added in obiter dictum that Article 2 Loi Toubon 
cannot be regarded as incompatible with EC law in abstracto, because only some directives 
impose that information for consumers is communicated in comprehensible language, 
while other directives allow use of the national language. 

This case clarifies several aspects, as it is drafted in a very clear and general way, providing a 
general practical guide for administrative authorities with regard to the effects of primacy 
of European law.172 In the first place, it is clear that administrative authorities are allowed 
to provide their services with the instruction not to apply a statute that is incompatible 
with European law. However, in casu they are not entitled to provide a circulaire with 
precise positive instructions on what to do, since they lack this competence according 
to national law. In other words, the primacy of EU law does not provide administrative 
authorities the power to overrule the legislature in this regard. Although that may be a 
more rapid solution in practice, it is not allowed: 

‘[the authority] cannot usurp competences which are not attributed by the Constitu-
tion and ignore the separation of powers; every national authority is only charged with 
the application of and respect for European law within the limits of its competences’.173 

Cassia and Saulnier discuss Association Avenir de la langue Française in the light of 
Géniteau.174 In this case, the Conseil d’Etat judged that a provision which was of equivalent 
status as a provision of a ministerial arrêté could legally transpose an EC Directive, which 
allowed a firm to dispose certain documents with information ‘in French or another 
usual language’. Indirectly and implicitly, this also caused the non-application of Article 
2 Loi Toubon because of inconformity with European law, just as in the present case. 
Nevertheless, in that case the authority concerned was competent to take such regulatory 
measures, while the Minister is not in Association de la langue française. In this way, the 
supreme position of the French Constitution, in particular the distinction between lois 
and regulatory measures of Articles 34 and 37 is indirectly reaffirmed.

un fondement juridique les habilitant à édicter des dispositions de caractère réglementaire qui se 
substitueraient à ces dispositions legislatives.’ 

172 Ritleng 2004, p. 338. 
173 ‘elle [the authority, MV] ne saurait à cette fin usurper des compétences que la Constitution ne lui 

reconnaît pas et méconntaît la séparation des pouvoirs; l’application et le respect du droit communautaire 
ne s’imposent à chaque autorité nationale que dans les limites de ses compétences’ ; Ritleng 2004, p. 338. 
This limit also applies to the ECHR; see French Conseil d'État 22 October 2003 GISTI et Ligue des droit 
de l’homme, Rec., p. 414.

174 French Conseil d'État 20 December 2000 Géniteau, Rec., p. 634.
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Hence, the incompatibility between EC law and national law does not provide 
for administrative authorities ‘a legal foundation which authorises them to adopt 
provisions of a regulatory character which can substitute the legislative provisions’.175 
The administrative authority only has two options. Firstly, to provide an interpretation 
of the law concerned which is in conformity with European law. Secondly, when this is 
not possible, the administrative authority has to stay within the competences it has been 
attributed by national law, hence indirectly reiterating that the EU law does not prevail 
over constitutional limits.176 In this case, this means it can only instruct its services not to 
apply the law, and not provide them with rules what to do instead.

After this case, the most logical solution would have been to modify the Loi Toubon so as 
to bring it in conformity with EU law. Nevertheless, as this was not done by the legislature, 
the administration has chosen to remedy the incompatibility by means of a measure with 
a regulatory character, instead of legislative, namely by the Instruction of 21st February 
2005.177 This instruction provides that the control services do not infringe Article 2 Loi 
Toubon when they accept that labels are provided in other languages or in pictograms, as 
long as the label is understandable for consumers; hence, similar rules have quashed the 
2002 circulaire. 

Again, the Association Avenir de la langue Française challenged this instruction before 
the administrative court.178 Again, it argued, referring to the decision of 2003, that this 
instruction violated the distinction between the legislative and administrative branches; 
the obligation to respect European law should not justify the violation of rules on the 
distribution of competences. The Conseil d’État dismissed this argument, as the author of 
the instruction had ‘not adopted rules of a general nature which modify the provisions of 
article 4 of the statute of 4 August 1994 or replace this provision. Therefore, it ha[d] not 
exceeded its competences’.179 Moreover, the Conseil d’État emphasised that the instruction 
obliged the services to examine whether the dispositions of article 2 of the loi Toubon 
are contrary to European law on a case-by-case basis and under judicial control. It is 
remarkable that the Conseil d’État now accepted this instruction, whereas it did not accept 
the circulaire due to the lack of regulatory competence. The thin line between (prohibited) 
regulatory dispositions and (authorised) non-regulatory, imperative dispositions is very 
difficult to distinguish. 

175 ‘un fundament juridique les habilitant à édicter des dispositions de caractère réglementaire qui se 
substitueraient à ces dispositions législatives’.

176 Ritleng 2004, p. 338, see particularly French Conseil d'État 30 October 1998 Sarran, Levacher et 
autres, AJDA 1998, 1039 and French Conseil d'État 3 December 2001 Syndicat national de l’industrie 
pharmaceutique, Rec., p. 642.

177 See more extensively the remark to case French Conseil d'État 27 July 2006 Association Avenir de la Langue 
française, Rec., p. 379.

178 French Conseil d'État 27 July 2006 Association Avenir de la Langue française, Rec., p. 379.
179 ‘n’a pas édicté de régles de portée générale venant modifier les dispositions de l’article 4 de la loi du 4 aout 

1994 ou s’y substituer et, par suite, n’a pas excédé ses compétences’.
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The Conseil d’État also examines the second argument of the Association, which stated that 
Article 2 French Constitution (‘La langue de la République est le Français’) was violated by 
setting aside national law and giving prevalence to European law. Although the Conseil 
dismissed this argument, it did examine it in the light of the French Constitution – hence once 
more implicitly affirming the prevalence of the French Constitution over European law.

This can be compared to other cases in which the Cour Administratif d’Appèl (Administrative 
High Court) of Paris and of Bordeaux followed the same line of reasoning with regard to 
national statutory law on tax which was deemed contrary to a directive. The courts then 
obliged the national administrative authorities not to apply the incompatible provisions 
and decide on a case-by-case basis, as long as the required (compatible) legislation was 
not available: 

‘each Member State, at the time of the transposition of these positions, to provide for 
a system of recognition or to fix the criteria which permit to distinguish those private 
institutions which in fact pursue comparable goals as public institutions of continuous 
formation.[...]
As long as these rules have not been adopted, national administrative authorities are 
bound to decide case by case, under judiciary control,whether a private institutionof 
continuous formation can be regarded as pursuing comparable goals as those of public 
institutions assuring such prestations’.180

Afterwards, the Cour Administratif d’Appèl examines whether the individuals in the 
specific case concerned a tax should be imposed or not.

5.3.4 Interim conclusion

French administrative authorities are under an obligation not to apply secondary 
legislative norms when they conflict with higher-ranking sources of law. That obligation 
is undisputed and exists for many years on the basis of stable case law. With regard to 
the constitutionality of statutory law, things are different. The absence of constitutionality 
review in the French legal system may be the main reason that the question what 
administrative authorities should do when they deem a statutory norm to be incompatible 
with the French Constitution has never arisen. The general view is that administrative 
authorities and courts are not allowed to assess whether statutory norms are compatible 
with the French Constitution. Since the most recent constitutional reform, however, 

180 ‘que s'il appartient à chaque Etat membre, lors de la transposition de ces dispositions, de prévoir un 
système de reconnaissance ou de fixer les critères permettant de déterminer ceux des organismes privés 
qui poursuivent effectivement des fins comparables à celles des organismes publics de formation continue, 
[...] que tant que de telles règles n'ont pas été édictées, il appartient aux autorités nationales de décider 
au cas par cas, sous le contrôle du juge de l'impôt, si un organisme privé de formation continue peut 
être regardé comme poursuivant des fins comparables à celle des personnes publiques assurant de telles 
prestations.’ French Cour administrative d'appèl de Paris 25 October 2006, No. 04PA01168; cf. French 
Cour administrative d'appèl de Bordeaux 16 October 2003, No. 99BX00749.
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ordinary courts can refer a question of constitutionality to the Conseil Constitutionnel 
when it comes up in proceedings. This, however, has no consequences for administrative 
authorities; they are still not allowed to examine the constitutionality of statutory norms.

The obligation to set aside provisions of national law, which are incompatible with EU law 
has not received much interest in French doctrine. The discussion is more focused on the 
question whether statutes that are incompatible with EU law can serve as a legal basis for 
the adoption of secondary legislation by administrative authorities. The general opinion is 
that this question should be answered negatively. 

The obligation to set aside provisions of national law that are incompatible with EU law 
has wholeheartedly been embraced by the Conseil d’État in Association Avenir de la langue 
Française. In that case, the Conseil was very explicit, ruling that administrative authorities 
should leave statutory norms unapplied when they are incompatible with European law. 
They may also instruct their subordinate services to do so, but cannot create new rules 
themselves when they do not have the power to do so according to national law. This 
means that when necessary, decisions have to be taken on a case-by-case basis by the 
competent administrative authorities in conformity with EU law. In such cases, however, 
a statutory basis to act is generally required. This topic is further investigated in the 
next chapter.

5.4 The Netherlands

5.4.1 The power of administrative authorities to set aside secondary legislation that is 
incompatible with higher sources of law

The hierarchy of norms implies that secondary legislative norms are not allowed to be 
incompatible with higher sources of law, such as statutory norms, the Dutch Constitution 
and provisions of international law that are self-executing.181 It is clear that courts are under 
an obligation to enforce the precedence of the law, and thus declare secondary legislation 
non-binding when it is incompatible with statutory law or other hierarchical superior law. 
The Hoge Raad has in earlier case law extensively discussed that this obligation also applies 
in cases in which the superior legislature was able to apply a supervisory instrument to 
prevent the adoption of the incompatible secondary legislative.182 Nowadays, the power 
of courts to do so regardless of supervisory instruments was accepted as self-evident.183 
Moreover, no such supervisory instruments exist when Algemene Maatregelen van Bestuur 

181 Elzinga & De Lange 2006, p. 684. This follows from Article 94 of the Dutch Constitution: ‘Binnen het 
Koninkrijk geldende wettelijke voorschriften vinden geen toepassing indien deze  toepassing niet 
 verenigbaar is met een ieder verbindende bepalingen van verdragen en van besluiten van  volkenrechtelijke 
organisaties.’The official translation by the ministry of the interior and kingdom  relations does not 
speak of self-executing provisions, but of of ‘treaties that are binding on all persons or of resolutions by 
international institutions’.

182 Dutch Hoge Raad 19 April 1865, W 2706; Dutch Hoge Raad 30 December 1895, W 6753. 
183 See Elzinga & De Lange 2006, p. 684.
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(Orders in Council (AMvB)) or ministerial regulations are incompatible with statutory 
law. In such cases, only the judiciary can act.184

Hence, currently it can be held in general that ‘all Dutch courts are competent to test 
lower legal rules against higher ones and to declare the former to be incompatible with 
the latter’, except with respect to the constitutional review of statutes. It may be presumed 
that national administrative authorities are also under this obligation, which causes no 
tensions whatsoever with the position of the legislature as the norms concerned are not of 
a statutory nature. Nevertheless, this assumption generally receives little attention either 
in Dutch legal doctrine, or in case law.185

5.4.2 The power of administrative authorities to set aside statutory law that is 
incompatible with the Dutch Constitution

The power of administrative authorities to leave statutory norms unapplied when these 
are incompatible with the Dutch Constitution is rarely discussed in Dutch legal writing. 
The precedence of the law is generally regarded as an unwritten rule, which derives from 
the existence of the hierarchy of norms.186 Nevertheless, the question that this implies for 
national administrative authorities is rarely discussed in the literature , nor can it be seen 
in the case law. In this regard, it should be mentioned that the Dutch legal system does 
not provide for constitutional review of statutes for courts either.187 The Netherlands does 
not have a constitutional court, and Article 120 Gw explicitly denies the courts the power 
to review the constitutionality of Acts of Parliament and Treaties.188 This prohibition of 
constitutionality review is currently the subject of debate.189 Nevertheless, up until now 
the absence of a constitutional review of statutes also precludes the possibility to draw 
parallels from powers or obligations of courts to administrative authorities. 
International Treaties, however, partially take over the role of the Dutch Constitution 
in this regard, for instance when they provide for civil and political rights which are 
comparable to those in the Dutch Constitution. Article 94 Dutch Constitution provides for 
the primacy of provisions of international law which are self-executing, over incompatible 
provisions of national law. Most writers seem to agree that this provision is not only 
addressed to the courts, but also to administrative authorities,190 although not all agree. 

184 Cf. Dutch Hoge Raad 19 January 1931, W 12268.
185 Cf. Verhoeven 2010, p. 206/207. In these notes of the recent discussion in a session of the Dutch association 

for administrative law, which was held in November 2009 on this particular subject, several scholars agree 
that no good examples can be found on the question whether administrative authorities are obliged to set 
aside provisions of Dutch law which are incompatible with higher ranking sources of national law. 

186 As discussed above in Section 4.5.3.
187 See Section 2.4.1. See extensively Sillen 2010, p. 26 et seq.
188 Including a prohibition to test acts of parliament against general principles of law and the Charter for the 

Kingdom of the Netherlands; Dutch Hoge Raad 14 April 1989 Harmonisatiewetarrest, NJ 1989, 469.
189 A statutory proposal is pending to allow ordinary courts to review the constitutionality of statutes with 

regard to the fundamental rights as incorporated in the Dutch Constitution. See extensively Kamerstukken 
II 2001-2002, 28 331, nr. 2. Cf. on this topic also De Lange 2006.

190 See, for instance, Kortmann & Bovend'Eert 2007, p. 126.
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Besselink states that the history of this provision shows that the discussion only concerned 
whether the breakthrough of the prohibition of courts to assess the constitutionality 
of statutes was justified.191 That would mean that Article 94 Dutch Constitution is not 
addressed to administrative authorities, such as municipalities. Nevertheless, he argues 
that in specific cases, municipalities may still be obliged not to apply statutory provisions, 
despite Article 94 Dutch Constitution. For instance, when the Council of State (Raad van 
State) has advised that a statutory norm is incompatible with binding Treaty provisions, 
the Government can provide for a circulaire in which it obliges administrative authorities 
to interpret the statutory provision in line with the Treaty provision concerned. If the 
Government fails to do so, municipalities can do so of their own motion, as they are to 
interpret and apply the law in specific cases.

Hence, although it can be argued with or without Article 94 Dutch Constitution that 
administrative authorities are under the obligation to set aside statutory provisions which 
are incompatible with international Treaty provisions, this topic has hardly been discussed 
in Dutch legal writing. A rare example can be found in the field of the duties of integration 
of foreigners. The Integration of Immigrants Act (Wet Inburgering Nieuwkomers) obliges 
those coming to The Netherlands to follow a integration course and pass the accompanying 
exam. Several groups of people were relieved from this obligation, including EU citizens. 
Nevertheless, the obligation does apply to inhabitants from the Netherlands Antilles who 
move to The Netherlands, although these inhabitants have the Dutch nationality. The 
Wet Inburgering Nieuwkomers was withdrawn in 2007, but the new statute on integration 
includes a transitional provision in Article 64, stating that persons who were under the 
obligation to pass the integration exam under the old Act, remain under this obligation. 
The Council of State – in its function of advisor to the Government and Parliament on 
legislation –192 has considered at least four times that the obligation is illegal with regard to 
inhabitants of the Netherlands Antilles, because of several prohibitions of discrimination, 
including Article 1 Dutch Constitution, Article 26 ICCPR and the 12th Protocol to the 
ECHR. The latter two instruments may even be more important in practice, since the 
compatibility of the Wet Inburgering Nieuwkomers with these Treaty provisions can 
be examined by courts. The inhabitants of the Netherlands Antilles were treated less 
favourably than other inhabitants of the Kingdom, and also than other EU-citizens from 
other countries. As this point has been made several times by the Council of State and has 
also received attention in the media, municipalities should also be aware of the fact that 
the integration obligation for inhabitants of the Netherlands Antilles was incompatible 
with the Dutch Constitution and international Treaties. Hence, the transitional provision 
was illegal. A judicial procedure by an Antillean who is forced to follow such a integration 
course would, therefore, probably be won.

191 Besselink 2008, p. 154.
192 The Dutch Raad van State has two different functions: a function as advisor on legislation, and an 

Administrative Jurisdiction Division. These branches are separated, so it is not by definition sure 
that the Administrative Jurisdiction Division would have the same opinion on the Wet Inburgering 
Nieuwkomers.
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The Dutch municipalities, however, seem to have proceeded to apply the integration 
obligation of the Wet Inburgering Nieuwkomers on inhabitants coming from the 
Netherlands Antilles. A small investigation with regard to municipalities with a 
relatively large number of inhabitants coming from the Netherlands Antilles showed that 
approximately two-third of the municipalities still obliged Antillean citizens to meet the 
integration requirements.193 Only a small number of municipalities responded that they 
would not apply the Wet Inburgering Nieuwkomers, and would not oblige Antillean to pass 
the integration examination. This very rare example shows that in practice, municipalities 
hesitate to set aside provisions of national statutory law, although strong signs exist that 
these provisions are incompatible with the Constitution and international treaties. As no 
other surveys exist, however, this is only a first sign, and cannot be generalised. 

5.4.3 The power of administrative authorities to set aside statutory law that is 
incompatible with European law

The power of administrative authorities to set aside provisions that are incompatible with 
European law has never been the subject of debate in The Netherlands. Neither extensive 
case law nor extensive legal writing exists in this regard. In the writing that does exist – 
such as the ‘excursion’ that Claes dedicates to the subject of administrative authorities 
in her book on the Community mandate of national courts –194 comparable remarks are 
made as in the German discussion. That is to say, although the reasoning of the ECourt 
of Justice seems convincing, the tensions that are created with regard to the traditional 
position of administrative authorities under national law are clear, and thus the topic 
deserves more attention than it currently receives.195 

Although the Dutch Council of State recently explicitly established that administrative 
authorities are not allowed to refer preliminary questions to the Court of Justice, no specific 
case law of the highest administrative court exists on the application of the Costanzo 
obligation.196 In the case law of courts of first instance, the Costanzo obligation can 
sometimes be retraced. An example can be found in a case of the Rechtbank Amsterdam 
(District Court Amsterdam), in which the District Court quashed a decision of the Sociale 
Verzekeringsbank (National Insurance Institute) in which a financial compensation was 
denied because applicant did not meet the territorial requirement which was provided for 
by a regulation.197 The District Court deemed the territorial requirement incompatible 
with the right of Union citizens to move and reside freely (as provided by Article 21(1) 
TFEU, Article 18(1) EC (old)), and thus ruled that the Sociale Verzekeringsbank should 
have left the regulatory provision which provided the territorial requirement unapplied. 

193 Besselink 2008, p. 150-151.
194 Claes 2006, p. 266.
195 Claes 2006, p. 277.
196 Dutch Council of State 18 November 2009, LJN: BK3617.
197 Dutch District Court Amsterdam 12 January 2009, LJN: BH0889.
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The easy acceptance of the Costanzo obligation in the Dutch legal order is primarily shown 
by a memorandum, which has been adopted by the Interdepartmental Commission on 
European Law a number of years ago. In this Commission, public servants with legal 
experience in different ministries took part. The Commission adopted a memorandum 
on the application of European directives by decentralised administrative authorities. 
In this memorandum, the question as to whether the administrative authority concerned 
is competent to set aside provisions of national law which it deems incompatible with 
European law, is not discussed at all: this competence is assumed on the basis of the 
case law of the Court of Justice.198 As discussed above, the general opinion is that Article 
94 Dutch Constitution – which provides that national law which is incompatible with 
provisions of international law which are binding on all persons should be left unapplied 
– does not concern European law.199 Although some writers disagree,200 the general view 
is that European law determines its own effects in the national legal order, without any 
interference of the constitutional provisions on the effects of international law. Hence, the 
Costanzo obligation is accepted to be derived directly from European law.

Both the Council of State and the Minister of Justice have endorsed the view of this 
Interdepartmental Commission. Therefore, it can regarded as the general opinion in Dutch 
constitutional law (all the more because no Constitutional Court exists, which increases 
the importance of such statements for the constitutional doctrine). The memorandum 
particularly focuses on the question how decentralised administrative authorities can 
comply with this obligation. The Interdepartmental Commission on European Law prefers 
the consistent interpretation of the provision of national law, if at all possible. Otherwise, 
when an authority observes an incompatibility between a provision of national law and a 
provision of a European Directive, it has to assess whether the latter has direct effect, or 
not. To prevent diversity of opinions in this regard, the Interdepartmental Commission 
on European Law advises to contact the Ministry responsible for implementation, or 
the ‘Knowledge Centre on European Law for Decentralized Authorities’ (Kenniscentrum 
Europa Decentraal) in this regard. If the directive provision lacks direct effect, it should 
only be applied if it is directly addressed to the decentralised authority concerned. If the 
provision is directly effective, the decentralised administrative authorities should apply 
the directive provision if it is beneficial for the private party concerned. If the directive 
provision has negative implications, the conflicting provision of national law should be 
applied because of the prohibition of inverse vertical direct effect.

Apart from this easy acceptance of the Costanzo obligation as such, the case law of the 
Dutch Council of State with regard to the effects of directive provisions in triangular 
situations should be mentioned. Such situations often occur in economic law or in 
environmental law, when not only the administration and an individual are concerned, 

198 ICER advies ‘Toepassing EG-richtlijnen door decentrale overheden; ICER-advies en werkgroeprapport’, 
2003, p. 2-3.

199 See extensively Section 2.4.3.
200 Besselink 2007b, p. 178.
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but another individual is also involved – e.g. a competing company in the field of 
telecommunications, or a neighbour of the factory to which an environmental permit 
was granted. In such cases, the prohibition of inverse direct effect of directive provisions 
which implies that the administration is not allowed to apply a directive provision against 
a private party, is nuanced. In cases , such as Wells, in which the Court of Justice has 
established – with reference to Costanzo – that ‘mere adverse repercussions on the rights of 
third parties, even if the repercussions are certain, do not justify preventing an individual 
from invoking the provisions of a directive against the Member State concerned’.201 In 
other words, the prohibition of inverse vertical effect of directive provisions does not apply 
when the negative consequences for one individual (e.g. the applicant for the permit) are 
only the factual consequence of the successful invocation by another individual (e.g. a 
group of environmental activists) of the incorrectly transposed directly effective directive 
provision against the administration.202 In such cases the negative consequences do not 
follow directly from the directive itself, but from the fact that is successfully invoked by 
the third party. 

Although it is clear that the distinction made by the Court of Justice between the prohibition 
of inverse direct effect and horizontal direct effect, on the one hand, and the allowed ‘mere 
adverse repercussions’, on the other, is hard to distinguish, the Wells case law is generally 
applied by Dutch administrative courts when a third party lodges an appeal. When national 
law allows for the grant of the permit, but this is incompatible with a directly effective 
directive provision of EU law, a complicated situation occurs when a third party could 
lodge an appeal, but it does not happen in practice. Should the administrative authority 
then set aside the provisions of national law concerned because of the incompatibility with 
EU law, or does the prohibition of inverse direct effect apply?

The Dutch Council of State seems to have doubted the answer to this question. Initially 
it was settled case law that an administrative authority could only apply directly effective 
directive provisions against a private party when a third party had invoked the provisions 
concerned.203 This changed, however, in 2002 when the Council of State decided, referring 
to Costanzo that ‘when the conditions are met under which individuals can invoke the 
provisions of a directive before a national court, all administrative authorities, including 
the decentralized administrative authorities such as municipalities, are bound to apply 
these provisions’.204 In other words, directly effective directive provisions had to be applied 

201 Case C-201/02 Wells [2004] ECR I-723, para. 57; cf. also in the field of telecommunications Joined Cases 
C-152/07 to C-154/07 Arcor and Others [2008] ECR I-5959.

202 See extensively Section 2.2.2.
203 Dutch Council of State 29 May 2001, JB 2001, 179. Dutch Council of State 23 October 2002, AB 2002, 417, 

M en R 2003, nr. 5. See for a critical perspective Verschuuren 2003a. 
204 ‘Wanneer aan de voorwaarden waaronder particulieren de bepalingen van een richtlijn voor de 

 nationale rechter kunnen inroepen, is voldaan, zijn, […] alle overheidsinstanties, de gedecentraliseerde 
overheidsinstanties zoals de gemeenten daaronder begrepen, gehouden deze bepalingen toe te passen’. 

Dutch Council of State 13 November 2002, AB 2003, 28 M en R 2003, nr. 29 . Cf. Verschuuren 2003b. 
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when these could have been invoked by a third party in theory, even when this leads to 
negative consequences for such third parties. 

In 2005, however, the views of the Council of State changed again. In the case of Boxtel, it 
established that the 

‘[D]efendant could not invoke Article 6(3) of the Habitats Directive against the ap-
pellant as a basis to deny the requested permit, considering that no third party has 
demanded the application of this provision. It is settled case law of the Court of Justice 
that a directive cannot impose obligations on private parties and that a provision of a 
directive as such cannot be invoked against a private party. The principle of legal cer-
tainty opposes this’.205 

This varying approach in the case law of the Council of State leads to uncertainty and 
ambiguity. Moreover, the final conclusion is also unfeasible, not only from the perspective 
of EU law, but also from the requirement of legal certainty. That is to say, administrative 
authorities are obliged to deliberately take decisions which are incompatible with EU law, 
and which are annulled by a national court when a third party lodges an appeal.206 The 
only option to directly adopt a correct decision would then be to ask a third party to lodge 
an administrative objection against the decision with the authority concerned. Hence, 
that would mean that provinces would be required to ask environmental activist groups 
to invoke directly effective directive provisions to be able to adopt a decision in line with 
European law. This would appear to be a rather odd and impractical situation. 

5.4.4 Interim conclusion

The powers of administrative authorities to set aside provisions of law which are 
incompatible with higher-ranking norms of law has never attracted much interest in The 
Netherlands. The precedence of statutory law is assumed to be the logical consequence of 
the hierarchy of norms, but is rarely debated or discussed in academic literature or case 
law. Moreover, the scarce discussion that does exist tends to focus on courts more so than 
on administrative authorities. 

That being said, some more specific remarks can be made. The power to set aside secondary 
legislative norms which are incompatible with higher-ranking norms is assumed in the 

205 ‘Verweerder kon artikel 6 lid 3 Habitatrichtlijn evenmin rechtstreeks tegenover appellant inroepen 
als grond om de gevraagde vergunning te weigeren, in aanmerking genomen dat in dit geval geen 
particulier daarom heeft verzocht. Het is vaste rechtspraak van het Hof van Justitie van de Europese 
Gemeenschappen dat een richtlijn uit zichzelf aan particulieren geen verplichtingen kan opleggen en 
dat een bepaling van een richtlijn als zodanig niet tegenover een particulier kan worden ingeroepen [..]. 
Het rechtszekerheidsbeginsel verzet zich hiertegen’. Dutch Council of State 7 December 2005 Boxtel, AB 
2006, 67. Cf. for instance Dutch Council of State 1 February 2006, LJN AV0959, which shows that Boxtel 
is settled case law. 

206 Cf. the case note of Widdershoven under Boxtel in AB 2006, 67.
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doctrine and goes without saying. The power of administrative authorities to assess the 
constitutionality of statutory norms is also not discussed in academic doctrine. This 
may be explained by the fact that the Dutch legal system not only does not provide for a 
Constitutional Court, but it also includes an explicit prohibition for courts to examine the 
constitutionality of statutory norms in Article 120 Gw. Hence, as constitutional review of 
statutes is thus not a topic for court discussion, no case law exists in which parallels can be 
drawn with regard to administrative authorities. Moreover, the discussion in the literature 
focuses on the question whether constitutional review should be introduced for courts, 
and if so, in what way. Discussing the powers of administrative authorities in this regard 
is a step further.

Due to the lack of constitutionality review, a part of the possible role of the Dutch 
Constitution is taken over by international treaties on human rights. Courts are allowed 
to assess statutory norms on their compatibility with international treaty provisions as 
these are binding on all persons, and it seems that that also applies to administrative 
authorities. Nevertheless, virtually no doctrine and case law exists in this regard. The 
only rare exception is the abovementioned topic of the obliged integration of Antillean 
Dutch citizens. In that case, however, most municipalities decided to apply the statute 
concerned, despite the fact that the violation of international treaties caused by this statute 
was brought forward the Council of State on multiple occasions.

The Costanzo obligation is accepted in the Dutch legal doctrine without any severe 
opposition. That is for instance shown by the memorandum of the Interdepartmental 
Commission on European Law. That memorandum is entirely focused on the application 
of the Costanzo obligation in the practice of decentralised authorities, and takes the 
existence of the obligation as such for granted. As the memorandum has been adopted by 
the Minister of Justice, as well as the Council of State, and no real opposition against the 
obligation as such can be retraced in the legal doctrine, it can be held that the Costanzo 
obligation is generally accepted in The Netherlands. Discussions tend to focus on solving 
practical problems, such as the procedure that exists for decentralised authorities to 
obtain advice. No case law is available on the application of the obligation in practice, 
however. The reason is unclear: is it because the obligation causes no problems in practice, 
or perhaps because it is never applied in practice at all? 

5.5 Intermezzo: Views on the Costanzo obligation from other Member States

After these views from German, French and Dutch perspective, one might wonder how 
the Costanzo obligation is viewed in the other Member States. Although the scope of this 
thesis only allows a quick scan in this regard, it can be generally stated that the scant 
available writing endorses the views that following from the above investigation of the 
three Member States which are subject of this thesis. 
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In this regard the recent article of the Belgian scholar Bombois can be mentioned.207 
He discusses the case law of the Court of Justice on the obligations of administrative 
authorities. With regard to the Costanzo obligation, Bombois observes the same tensions 
as put forward in German legal writing. He focuses particularly on the sharp contrast 
between the Abna case law, on the one hand, and the Costanzo obligation, on the other: 

‘the only fact that the latter concerns national norms and the former concerns acts of 
European law, seems not to suffice to justify such a difference in treatment. This applies 
all the more as one takes into account all the efforts of the Court of Justice to unify the 
methods of protection for the rights of the European citizens’.208 

Moreover, he points to the fact that the administration is less well equipped to decide 
whether national law should not be applied. After all, he regards the Costanzo obligation 
rather as a threat than as a guarantee for the effectiveness of European law, and fears 
the consequences for the principle of legal certainty. Therefore, he refers to the Belgian 
national law, which obliges the administration to leave a provision of secondary legislation 
unapplied in case of manifest illegality. In line with that national perspective, he proposes 
to limit the Costanzo obligation to cases in which the Court of Justice or a national 
court has established the irregularity, or to establish a procedure to obtain help from the 
European Commission.209 

Bobek has, for instance, investigated the first practices in the ‘new’ Member States, 
particularly the Czech Republic.210 He mentions two examples of the setting aside of Czech 
statutory law because of incompatibility with European law, by the Czech Office for the 
Protection of Competition211 and the Czech Agriculture and Food Inspection Authority. 
Bobek argues that 

‘the direct application of Community law on the part of the Office for the Protection 
of Competition is perhaps not that surprising: competition authorities in all Member 
States tend to be at the forefront of the application of Community law. The Czech Of-
fice is additionally staffed with younger lawyers, knowledgeable in Community law and 
foreign languages. For this reason, it was perhaps the second Czech instance of setting 
aside of national law by administrative authorities which was more unanticipated: that 
by the Czech Agriculture and Food Inspection Authority’.212 

207 Bombois 2009.
208 ‘La seule circonstance qu’il s’agit, dans le second cas, de norms nationales et, dans le premier, d’actes 

communautaires ne paraît pas suffire à justifier une telle différence de traitement, surtout lorsqu’on sait 
les efforts faits par la jurisdiction communautaire pour uniformiser les modes de protection des droits des 
citoyens européens’. Bombois 2009, p. 173.

209 Bombois 2009, p. 174.
210 Bobek 2008.
211 Czech Úřad pro ochranu hospodářské soutěže 7 November 2005 Český Telecom, No. R 50/2004, accessible 

online at http://www2.compet.cz/ISU/2003/HS/pis26428.html.
212 Bobek 2008, p. 55.
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On the other hand, Bobek also describes examples in which the Costanzo obligation 
is violated as national administrative authorities apply provisions of national law that 
are incompatible with EU law. In that regard, he mentions as a main problem that 
average officials rarely work with Community law directly. Therefore, the content of the 
Community rule is often transcribed into circulars, instruction letters or memos, issued 
by the Ministries and distributed to lower administrative authorities. This may lead to 
several problems: 

‘Firstly, it is often used also for directly applicable Community rules, typically regu-
lations, which, by their nature, should be applied directly. Secondly, the national 
administra tive circulars or other documents may go beyond the Community rules, 
they may add or modify the content of Community rules. Thirdly, this practice encour-
ages the feeling of national administrators that Community law is something which 
only concerns the legislative department of their respec tive ministry, but not them 
directly’.213 

In such cases, it is up to the national courts to correct the administrative authorities. 
Finally, apart from the practice in the ‘new’ Member State, Bobek also observes that the 
Costanzo obligation poses ‘a broader constitutional question’, particularly with regard to the 
separation of powers and the principle of legality of all activity of public administration: 

‘Despite a clear mandate stemming from the case law of the Court of Justice, from the 
perspective of separation of powers and the principle of strict legality of public admin-
istration, there is something deeply perturb ing about an administrative authority that 
should start setting aside national constitutional provisions based on its own reading 
of, for instance, a Commission regulation’.214

With regard to the separation of powers, he refers to the fact that at the national level, ‘in 
most new Member States, the power not to apply derived legislation which is in conflict 
with statutes is given only to courts; the power to annul unconstitutional statutes is 
reserved exclusively to the constitutional courts’. With regard to the principle of legality, 
Bobek points out that, 

‘Despite a clear mandate stemming from the case law of the Court of Justice, from the 
perspective of separation of powers and the principle of strict legality of public admin-
istration, there is something deeply perturb ing about an administrative authority that 
should start setting aside national constitutional provisions based on its own reading 
of, for instance, a Commission regulation’.215 

213 Bobek 2008, p. 57.
214 Bobek 2008, p. 62.
215 Bobek 2008, p. 63.
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5.6 Drawing the lines together

This chapter aimed to discuss the Costanzo obligation in the light of the broader topic of the 
precedence of the law with regard to administrative authorities. Three specific situations 
in which norms are incompatible with higher-ranking sources of law have been discussed 
in this chapter. Firstly, the question what action administrative authorities should take 
when provisions of secondary legislation are deemed incompatible with higher-ranking 
sources of law. Secondly, the powers and obligations of administrative authorities in case of 
conflicts between provisions of statutory law and the domestic Constitution are discussed. 
Finally, the focus shifted to the Costanzo obligation. 

5.6.1 Secondary legislation that is incompatible with higher-ranking law

Important parallels and differences can be seen between the three countries. For instance, 
with regard to the first question on secondary legislation that is incompatible with higher-
ranking law. In The Netherlands, it seems that administrative authorities are under an 
obligation not to apply the provisions of secondary legislation, but not much debate exists. 
The situations in France and Germany are different; French administrative authorities 
are obliged not to apply secondary legislation that is incompatible with higher-ranking 
law, whereas in Germany the annulment of the norm by the authority which adopted 
it is the primary aim. Non-application is then only allowed in very specific exceptional 
circumstances. This contrast immediately shows that important principles collide, 
looking at the question what administrative authorities have to do when norms or law 
are incompatible with higher-ranking sources of law. In France, the principle of legality 
has prevailed in the sense that the hierarchy of norms implies that secondary legislative 
provisions that are incompatible with higher-ranking norms are not applied. Germany 
gives priority to the principle of legal certainty, in the sense that it gives the power to 
decide on incompatibilities between secondary legislation and statutory law primarily to 
the courts.

5.6.2 National statutory law that is incompatible with the domestic Constitution

With regard to the question what administrative authorities should do in case of 
incompatibility between statutory norms and the domestic Constitution, important 
differences exist. On the one hand, The Netherlands does not have constitutional review 
of statutes. On the contrary, the courts are explicitly prohibited from reviewing the 
constitutionality of statutory norms, and no Constitutional Court exists either. Since 
courts have to presume the constitutionality of statutory norms, they neither have a power 
nor obligation that can be transposed to administrative authorities. Hence, hardly any 
literature and case law exists in this regard. In judicial practice, this function is taken 
over by international treaties that often protect the same or comparable human rights 
as the Constitution. Moreover, in theory the hierarchy of norms seems to imply that 
administrative authorities have the obligation to set aside statutory norms in case of 
incompatibility with the Dutch Constitution or international treaty provisions which are 
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directly binding on all persons, as for instance the integration case shows which has been 
discussed above.

In France, the situation was comparable to The Netherlands: the constitutionality of 
statutes can only be examined by the Conseil Constitutionnel before their promulgation. 
Afterwards, courts have to assume that statutes are compatible with the French Constitution. 
If that applies to courts then it would seem to equally apply to administrative authorities 
as well. Only recently has constitutionality review by the Conseil Constitutionnel during 
judicial procedure been introduced. Only time will tell what this means for administrative 
authorities. It is expected, however, that not much will change as the Conseil Constitutionnel 
has the monopoly position on deciding whether a statutory provision is constitutional. 
Hence, as other courts are still not allowed to do so themselves, the same probably applies 
for national administrative authorities.

In Germany, a long tradition of constitutional review by the Bundesverfassungsericht 
exists. The fact that courts thus have the possibility to refer questions of constitutionality, 
has caused the question what the powers of administrative authorities are in this regard. 
The monopoly position of the Bundesverfassungsgericht is an important argument to 
generally deny the power of administrative authorities to set aside statutory law that it 
deems incompatible with the German Constitution. That is to say, if national courts are 
not allowed to do so, it is a logical consequence that administrative authorities are not 
allowed to do so either. Hence, although the topic is fiercely discussed and debated, the 
general opinion is that administrative authorities are not allowed to set aside statutory 
norms because of unconstitutionality, except in very exceptional circumstances that 
require direct action. 

5.6.3 National statutory law that is incompatible with EU law

Hence, it is clear that the existence of the power of administrative authorities to set aside 
statutory provisions that are deemed incompatible with the domestic Constitution is 
contested. No such doubts apply to the power of administrative authorities to set aside 
statutory provisions that are incompatible with European law, when the conflict cannot be 
solved by consistent interpretation. This obligation is widely accepted in scholarly writing 
in all three Member States, although it is rightly seen as an ultimum remedium, for cases 
in which consistent interpretation does not help. 

In The Netherlands, the acceptance of the Costanzo obligation is, for instance, shown by 
the fact that the Council of State and the Minister of Justice accepted the existence of the 
obligation to set aside national statutory norms which are incompatible with European 
law. Moreover, the rather easy Dutch acceptance of primacy and direct effect of European 
law in general also contributed to a smooth acceptance of the Costanzo obligation, which 
is a mere consequence of primacy and direct effect. In specific cases, however, difficulties 
exist, as the Dutch Raad van State has adopted a varying answer over the years on the 
question whether national administrative authorities are obliged to set aside provisions 
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of national law which are incompatible with directly effective directive provisions, when 
in theory a third party could have invoked these provisions, but this has not happened in 
practice. Nevertheless, that does not change the easy acceptance of the Costanzo obligation 
as such. 

In France, the acceptance of the obligation to set aside provisions of national law that are 
incompatible with EU law becomes clear through examining the case law. It is, however, 
not the subject of scholarly writing. On the contrary, the most important case in this 
regard, in which the Conseil d’État accepted the obligation – Association Avenir de la 
langue Française – did not evoke much interest in the literature. As far as the case was 
discussed, the question how the legal gap created after on-application should be filled in, 
gained more attention than the disapplication of national law as such. 
 
In Germany, the acceptance of the Costanzo obligation is shown mainly by the discussions 
in the doctrine. The topic has gained by far the most attention in Germany, compared to 
France and The Netherlands. That may also be related to the existence and importance of 
constitutional review in Germany as a point of reference in the discussion. The frequently 
discussed comparison to question whether an administrative authority has the power to 
set aside statutory law which it deems contrary to the constitution is rather obvious, since 
this is a subject which has been discussed for several decades in German constitutional law. 
Nevertheless, because the Bundesverfassungsgericht does not examine the compatibility 
of statutory law with European law, this argument cannot be applied to the Costanzo 
obligation. Therefore, the obligation as such does not encounter particular opposition. On 
the contrary, the obligation was already assumed in the very early history of European law, 
long before the case law of the Court of Justice started to develop this way. 

Altogether it can be held that the existence of the Costanzo obligation is rather easily 
accepted in all three countries, different sources are important in each country in this 
regard; state practise in the Netherlands, case law in France and legal doctrine in Germany. 
Despite an important case in France, it has to be mentioned that relatively little case law 
exists in which the Costanzo obligation is discussed or affirmed. It is unclear what this 
means. Does it imply that the obligation never causes any problems and is always applied 
perfectly? Or on the contrary, is it never applied? As cases only come before a court when 
a private party starts proceedings, that is only the case when a private party is negatively 
influence by either the application of national statutory norms which are incompatible 
with European law, or the other way around have to bear the negative consequences of the 
setting aside of statutory provisions which are incompatible with European law. One can 
only guess what the exact cause is. 

5.6.4 Tensions between the Costanzo obligation and fundamental principles

Despite the rather easy acceptance, the negative consequences of the Costanzo obligation 
have also been felt. The general opinion is that the obligation also causes severe threats 
with regard to important principles such as the separation of power, legal certainty, legal 
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equality, and uniform application of European law. These threats can be summarised in 
two points.

Firstly, the Costanzo obligation is said to cause a threat to principles such as legal certainty, 
legal equality and uniform application of EU law. This is the fear for ‘Verwerfungsanarchie’: 
each and every administrative authority is under the obligation to set aside provisions 
of national law that are incompatible with EU law. Not only does a general idea exist 
that the average administrative authority does not have enough knowledge for a correct 
application of the Costanzo obligation. Even more importantly, administrative authorities 
differ from national courts in that the national courts have the preliminary procedure at 
their disposal. Hence, when they have to decide whether provisions of national law are 
incompatible with European law, they can refer that question to the Court of Justice in case 
of ambiguity or vagueness. That procedure, however, is not open to national administrative 
authorities, nor does a comparable procedure exist. In that regard, particularly in the Dutch 
administration and in German legal writing, systems are proposed by which administrative 
authorities can obtain advice on conflicts in specific situations. That, however, does not 
solve the problem, as this still does not solve the risk of different interpretations of EU law 
by different hierarchical superior authorities, not only within one Member State but all the 
more in the 27 different Member States.

Hence, national administrative authorities have to decide on a case-by-case basis at their 
own risk whether national statutory law is compatible with European law. Not only does 
that pose a big burden on them, and may one question whether it is realistic whether 
such an obligation can be met, this can lead to threats to the principle of legal certainty 
and equality before the law. One may thus question whether this obligation guarantees 
the effectiveness of EU law, or whether it can better be seen as a big threat to the uniform 
application of EU law.

Secondly, the separation of powers stands in the way. The position of the administration 
is extended towards the field of responsibility of the legislature, by obliging the former 
to assess whether the statutes adopted by the latter are compatible with EU law. This is 
generally not allowed according to national law, in which administrative authorities have 
to presume the constitutionality of statutes. As a rule, they are not allowed to examine 
this: that task is reserved for the judiciary (in France and Germany) or a constitutionality 
check is not allowed at all (in The Netherlands). Hence, the Costanzo obligation places the 
administration in a very new position, for which it may not be well equipped as its task 
in the separation of powers is to apply statutory norms in specific cases, thus rendering 
justice to the position of the democratically legitimised legislature. 

An important point – related to both the tension caused to the separation of powers, 
and the tension with regard to the other principles such as legal certainty – is the fact 
that Court of Justice bases the Costanzo obligation on a comparison with the obligations 
of national courts. In this regard, it refers to Simmenthal, as courts are obliged to set 
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aside rules which are incompatible with a higher ranking source of law, that obligation is 
analogously applied on administrative authorities. 

Nevertheless, the reasoning of a comparison between national courts and authorities falls 
short for several reasons. An important point is of course the fact that national courts 
have the preliminary procedure at their disposal, and national administrative authorities 
do not have access to that procedure or something comparable. In this author’s opinion, 
it would not be desirable to either grant national administrative authorities access to the 
preliminary procedure – as they are not courts – nor would it be feasible to create something 
comparable on a European level, taking the high number of national administrative 
authorities into account.

Moreover, the comparison also falls short because of the difference in position between 
national courts and national administrative authorities. Paradoxically enough, that 
argument is applied by the Court of Justice, in cases such as Abna, to argue that national 
administrative authorities are not permitted not to apply secondary EU law that would 
appear to be incompatible with primary EU law. National courts are allowed to do so 
(as an interim measure, and until the Court of Justice has decided the case). This power 
applies not to authorities because they lack the degree of independence and impartiality 
that national courts have. In this author’s view, this is an important point, as this reveals a 
very weak point in the foundation of the Costanzo obligation, that is to say the comparison 
of national administrative authorities with national courts. 

5.6.5 Balance

The existence of the Costanzo obligation has been accepted in all three Member States 
rather easily. That, however, only shows the acceptance of a consequence of the principle 
of primacy of EU law over national law. It does not mean that the Costanzo obligation is 
unproblematic. On the contrary, the tensions that have been observed in this chapter are 
important. They basically all follow from the foundation on which the Court of Justice has 
based the Costanzo obligation, namely the comparison between national administrative 
authorities and national courts. That comparison can be questioned already at first glance 
on the basis of the Court’s own case law. With regard to the power to provisionally leave 
secondary EU law unapplied, when it seems incompatible with primary EU law, the 
Court emphasises the differences between national courts and national administrative 
authorities as the main argument to reserve this power to national courts. It is paradoxical 
that this argument is turned around entirely when the incompatibility does not concern 
regulations or directives, but statutory national law.

The Costanzo obligation leads to tensions touching upon the basis of the rule of law as 
it exists in the EU Member States. As each and every national administrative authority 
decides on its own whether a collision between provisions of national law and EU law 
exists, the principle of legal certainty and equality before the law is threatened. Moreover, 
the uniform application of EU law is in danger. These threats are increased by the fact 
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that the administrative authorities do not have a preliminary procedure at their disposal. 
This all taking into account, one may question whether the Costanzo obligation actually 
increases the effectiveness of EU law, or rather causes legal uncertainty and a variation of 
application in EU law among the Member States.

Apart from these more fundamental problems, these tensions also show the practical 
difficulties that the Costanzo obligation causes in the everyday practice of national 
administrative authorities in the Member States. In general, the examination of statutory 
law in the light of EU law does not fit in their normal task. Therefore, they may be not well-
equipped and lack sufficient knowledge to meet the Costanzo obligation. As few examples 
exist in which national administrative authorities set aside provisions of national statutory 
law in favour of EU law, it can be questioned to what extent the Costanzo obligation works 
in practise. 
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6.1 Introduction

As discussed in Chapter 4, two dimensions can be distinguished in the legality principle: 
the precedence of statutory law and the requirement of a statutory basis. The Costanzo 
obligation is primarily related to the first dimension. It changes the normal position of 
national administrative authorities under national law, by broadening their task from 
applying statutory norms to assessing their compatibility with EU law, and when necessary 
deciding not to apply the statutory norms. When an administrative authority decides not 
to apply a provision of national statutory law because of incompatibility with European 
law, a new problem may arise with regard to the requirement of a legal basis. 

When the Costanzo obligation leads to the setting aside of provisions of national law, this 
may cause a problem for the administrative authority concerned when further action 
is required. When the statutory basis for this action is still available, no problem exists. 
A problem may occur, however, when non-application concerns the statutory basis for 
action by the administrative authority. Then the requirement of a statutory basis can come 
into play, particulary with regard to the question whether a provision of EU law can fill 
the legal vacuum. Hence, the central question in this regard is whether the setting aside of 
national law also leads to a loss of a legal basis, and if so the question has to be answered 
whether European law can be applied as direct legal basis. 

In brief, the requirement of a statutory basis requires acts of the administration to be based 
on a statutory authorisation, in which the administrative competence is well circumscribed. 
The precise scope and content has been discussed previously in Section 4.6, including the 
discussion on the question in which cases a statutory basis is required. In this regard, it can 
also be mentioned that the statutory basis that provides for a power of an administrative 
authority always – to a greater or lesser extent – provides a framework for the exercise of 
that power. The precise requirements in this regard may also differ from Member State to 
Member State and from situation to situation. 
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As European law does not provide any rules in this regard, nor has it called the existence 
of the requirement of a legal basis into question, it is generally accepted that the national 
requirements of a legal basis apply.1 An important general question is to what extent 
European law can directly function as a legal basis. That is to say, can the provision of 
European law concerned – which led to the setting aside of the incompatible provision of 
national law – directly confer powers upon the administrative authority when a ‘legal gap’ 
exists with regard to the statutory basis of the administrative authority. 

More than 40 years ago, Rabe and Zuleeg accepted in very broad terms that Community 
law in principle can suffice as a statutory basis.2 In the very general terms of Zuleeg: 

‘As far as the administrative authorities of the Member States are subject to the require-
ment of a statutory basis, no specific authorising statute of the national legislature is 
required to provide the executive with a legal basis to act. Just Community law itself 
suffices as legal basis, as the Member States have accepted the applicability of the rules 
of Community law within the national legal order by the agreement of the founding 
Treaties’.3 

However, due to the development of European law, especially in the case law of the 
Court of Justice, and the specific character of the different instruments of European law, 
this general answer needs to be put into the current perspective. Therefore, this chapter 
discusses the question to what extent provisions of European law can be equated to the 
required statutory basis. 

In this chapter the requirement of a statutory basis is distinguished into two parts: the 
competence and the legal basis. This distinction is sharpest and most well-defined in the 
French doctrine, which distinguishes between compétence and la base juridique. Both 
elements follow from the principle of legality: apart from a sufficient legal basis, it is also 
necessary that it is clear who is competent to execute a specific power. 

In Section 2, the French distinction between compétence and base juridique is discussed. 
In French law, the compétence concerns the capacity of an administrative authority to 
adopt legal acts, whereas the concept of base juridique concerns the specific legal basis of 
a specific act. This distinction, then, is used as inspiration for a distinction that is applied 
throughout this chapter. The concept of competence relates to the organisation of the State 
and the designation and distribution of competences among administrative authorities, 

1 Von Danwitz 2008, p. 507.
2 Rabe 1963, p. 60; Zuleeg 1969, p. 213.
3 ‘Soweit die Verwaltungsbehörden der Mitgliedstaaten dem Grundsatz vom Vorbehalt des Gesetzes 

unterliegen, bedarf es keines besonderen ermächtigenden Gesetz seitens des nationalen Gesetzgebers mehr, 
um der Exekutive die Rechtsgrundlage für ihr Verwaltungshandeln zu beschaffen. Das Gemeinschaftsrecht 
allein genügt als Rechtsgrundlage, weil die Mitgliedstaaten die Geltung der Gemeinschaftsbestimmungen 
für den innerstaatlichen Bereich durch die Zustimmung zu den Gründungsverträgen anerkannt haben.’ 
Zuleeg 1969, p. 213.

The Costanzo Obligation Maartje Verhoeven



The Costanzo obligation and the requirement of a statutory basis

219

The Costanzo obligation and the requirement of a statutory basis Chapter 6 

whereas the concept of legal basis then concerns the contents of the powers of which the 
competent administrative authority disposes. 

In Section 3, the relationship between competence and European law is discussed. In 
particular, the principle of national institutional autonomy is important in this regard. 
Since European law generally imposes obligations on the Member State without concern 
for its internal structure, it is up to the Member States to assign tasks and powers deriving 
from European law to the different authorities. If the Member States, however, fail to 
do so, a problem may occur, since the legality principle requires that it is clear which 
administrative authority has been attributed a specific power. This tension is further 
elaborated upon in Section 3. 

Subsequently, Section 4 concentrates on the legal basis in relation to European law. When 
it is clear which authority is competent, can a provision of European law be equated to 
a statutory basis for the powers of administrative authorities? This question is answered 
differently for the different instruments of European law, due to their difference in nature 
and character. Therefore, both the Treaties and the instruments of Article 288 TFEU 
(Article 249 EC (old)) are discussed in the light of this question. The chapter ends with a 
conclusion in Section 5.

6.2 The French distinction between compétence and la base juridique

At first glance, the requirement of a statutory basis implies that acts of administrative 
authorities are based on a sufficient legal basis. That sufficient legal basis, however, has to 
be executed by an administrative authority, as the legality principle requires that it has to be 
clear which authority is competent to do so. Hence, apart from a sufficient legal basis, it is 
also necessary that it is clear who is competent to execute a specific power. This distinction 
can be related to the French distinction between compétence and la base juridique. This 
distinction is first discussed, and then be adjusted to the subject of this thesis, particularly 
the question whether European law can be equated to a statutory basis.

In French law, the compétence (competence) of an administrative authority can be defined 
as ‘the legal capacity to exercise a function or a right’.4 A compétence, then, enables a state 
organ to exercise a pouvoir, a power. For instance, when an administrative authority is 
concerned, the competence of the authority is in fact a refinement of the exercise of the 
pouvoir réglementaire by the authority concerned.5 The competence limits and conditions 
the exercise of the pouvoir. Thus, it determines the scope of action of the administrative 
authority.6 Competence is granted in provisions of statutory or secondary legislation.7

4 Maulin 2008, p. 33; cf. also Legrand 2001, p. 3.
5 Cf. Article 37 of the French Constitution, as discussed in Section 4.4.
6 Maulin 2008, p. 33.
7 Legrand 2001, p. 7 et seq.
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The base juridique (legal basis) is the specific legal basis for action by an administrative 
authority, concerned in a particular case. Under French law, the legal basis is for instance 
insufficient when it is inexistent,8 which may also follow from the fact that the statutory or 
secondary legislative norm is not yet operational, or not anymore operational.9 Another 
option is that the administrative court discovers that irregularities exist with regard 
to the hierarchy of norms of which the legal basis is derived. When the superior act is 
annulled, the chain collapses like a house of cards and the legal basis of the lower act 
automatically disappears.10 That also applies in cases in which European law is concerned. 
For instance, for more than 20 years, the administrative court was already allowed to leave 
a statute unapplied that it deemed contrary to international or European law.11 In such 
cases, administrative acts, which are based on such unapplied statutory norms, thus lack 
sufficient legal basis. In the case of Rothmann, for instance, the minister of finance based a 
décret on a statute that was incompatible with European law.12

The difference between competence and legal basis can also be retraced in the fact that a 
question of compétence has another impact in French administrative court proceedings than 
a question of base légale. 
The question of competence is addressed as a question on the so-called ‘légalité externe’ and is 
examined ex officio, if necessary, by the administrative courts.13 That means that the  illegality 
does not concern the content of the decision or act, but the procedure by which it was  adopted. 
If necessary, the administrative court examines the question on its own motion as a matter of 
public order. With regard to lack of competence, three situations are distinguished: incompe-
tence materiélle (when an administrative authority oversteps its attributed powers, by taking a 
decision which falls within the scope of powers of the legislature or the judiciary, or another 
administrative authority’), incompetence territitoriale (when an  administrative authority exer-
cises its functions on a territory which falls within the scope of powers of another administra-
tive authority) and incompetence temporelle (when the authority is not yet competent or not 
competent anymore).14 
The question whether the legal basis suffices as foundation for the act is addressed as a ques-
tion of ‘légalité interne’ by the administrative courts and is thus only examined when an 
argument is put forward by the parties. The examination of ‘internal legality’ concerns the 

8 Cf. French Conseil d’État 29 November 1946 Dame Vve Sebban, Rec., p. 288 (order to put a house at 
disposal, without any legal basis) ; French Conseil d’État 19 December 1984, Automobile Club de Monaco, 
Rec., p. 426 (financial contribution to organize the rally of Monte Carlo); French Conseil d’État 22 
February 1991, Commune de Bagnères de Luchon, Rec., p. 63 (institution of péage on a road without any 
legal basis).

9 Example of the former: French Conseil d’État 27 June 1990 Commune de Saint-Germain-sur-Morin, Rec., 
p. 170; example of the latter French Conseil d’État 20 January 1950 Commune de Tignes, Rec., p. 46.

10 Cf., for instance, French Conseil d’État 30 April 1976 Lacorne, Rec., p. 224. 
11 French Conseil d’État 20 October 1989 Nicolo, Rec., 190; [1990] 1 CMLR 173.
12 French Conseil d’État 28 February 1992 S.A. Rothmans International France et S.A. Philip Morris France, 

AJDA 1992, 210; CMLRev 1993, p. 187. Cf. also French Conseil d’État 30 November 2001 Ministre de la 
Défense, Rec., p. 605; illegality of the refusal of the administration to revalue the military pensions, based 
on statutory provisions which are incompatible with art. 14 ECHR.

13 See very extensively on the subject Legrand 2001. 
14 See more extensively Legrand 2001, p. 18-36; Chapus 2001, p. 1024 et seq.
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 contents of the act concerned, or the motives, or its goal. The legal basis of an act is generally 
examined within the ‘contrôle des motifs’, that is to say the question whether the decision of 
the administration is based on a legal basis.15 If this leads to the conclusion that a legal basis 
lacks, this is called ‘erreur de droit’. 

Gaining inspiration from this French definition, but adjusting it slightly to come to a 
concept which is feasible for the subject of this thesis, competence is defined in terms of 
the internal division of tasks and powers between state organs in the state structure: ‘the 
attribution of a specific task to an administrative authority’. By means of competences, the 
tasks and powers are distributed among the different administrative authorities. Hence, 
the requirement of competence mainly concerns the administrative authority concerned 
as such. It implies that rules on internal state structure are required, providing a clear 
distribution and attribution of powers among administrative authorities.

Often very obvious rules on the scope of work of different administrative authorities follow 
from their competence. For instance, it is a matter of competence that the Competition 
Authority acts in the field of competition law. It is also a matter of competence that 
municipalities are only competent in specific fields of law, and only within their own 
territory. The competence also determines the scope of action of the administrative 
authority, such as which powers belong to the provinces and which to the municipalities, 
or which Minister is competent in a specific field. The distribution of powers in the Federal 
State structure in Germany can also be regarded as a matter of competence.

The legal basis is the specific legal basis for action by an administrative authority, concerned 
in a particular case. Hence, the legal basis does not concern the tasks of the administrative 
authority as such, but the specific basis for a power in a particular case. For instance, 
in the case of an environmental permit, the legal basis is the statutory or secondary 
legislative provision that allows the administrative authority to grant (or deny) the permit. 
In the light of the subject of this chapter, the legal basis thus concerns the specific power, 
which is granted to a national administrative authority. Such powers can vary, such as an 
administrative authority may have power to grant a license, but the legal basis may also 
provide investigatory powers, for instance for competition authorities. 

Although the dividing line between competence and legal basis may at times be blurred, 
in principle the distinction between the two is clear. The requirement of a statutory basis 
includes both the competence and the legal basis. In the definitions applied in this thesis, 
inspired by the French concepts, competence concerns rules on internal state structure 
and on the specific tasks of administrative authorities. The legal basis, on the other 
hand, provides for specific powers that the competent administrative authority has at its 
disposal. Hence, the question of competence always precedes the question of legal basis, 
as competence provides for a clear distribution of powers – which derive from a legal basis 
– among administrative authorities. 

15 Legrand 2001.
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The distinction between competence and legal basis can also be geared to the application 
of European law in the national legal order. In this regard, both aspects are important. The 
question of competence concerns the question which administrative authority is designated 
with a task. This corresponds to the doctrine of the principle of national institutional 
autonomy, which the Court of Justice has developed in its case law. This should, however, 
be distinguished from the question which specific powers the administrative authority 
concerned has at its disposal, which concerns the question of legal basis. This leads to 
the question whether and to what extent this legal basis can be found in a provision of 
European law. In the next sections both topics are addressed. In the words of Jans, De 
Lange, Prechal & Widdershoven, 

‘the designation of competent bodies means the conferring of a power that arises pur-
suant to Community law, by means of an act of a Member State. That is to say, European 
law determines that a charge must be paid, a grant permit must be awarded, and so 
forth. The power to be conferred is thus created on the European law, while national 
law provides for a competence to actually apply the power. This is called the dual basis 
of power: a substantive basis in European law, an institutional basis in national law’.16

When a provision of national law is left unapplied because of incompatibility with 
European law, this may lead to the loss of the statutory basis for the administrative authority 
concerned. For instance, when a statutory provision on the grant of environmental permits 
is not applied because it is incompatible with the Habitats Directive, this may lead to 
loss of the statutory basis to grant a permit (subject, of course, to the precise phrasing of 
the statutory provisions). In such cases, the question whether the rules of European law 
concerned can function as legal basis. This question is preceded by a question with regard 
to the competence of the administrative authority concerned. In other words, when a 
legal vacuum is created by the non-application of national law, two points are important: 
the competence of the administrative authority concerned, and the question whether a 
substitution for the lost legal basis can be found in EU law. 

6.3 Competence and the principle of national institutional autonomy

As was already observed, the question of competence relates to the internal state structure, 
as the division of powers among different administrative authorities is regulated by means 
of competence. The European Union is generally not concerned with the organisational 
structure within the Member States; this is conceived as the principle of national institutional 
autonomy.17 As a rule, European law only imposes obligations on the Member States, for 
example by drafting regulations or directives. It is left to the Member States to decide 
which administrative authority is competent to execute these new rules. In the words of 
Rosas: ‘While EU legislation explicitly assigns special tasks to certain national courts or 
administrative authorities and thus bypasses, to some extent, central government, the 

16 Jans, De Lange, Prechal & Widdershoven 2007, p. 24.
17 See extensively Section 2.3.2.
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designation of the relevant state body is left entirely to the national government’.18 Besides 
the theoretical background of the principle of institutional autonomy, it may also have a 
practical background to leave the distribution of powers among the national administrative 
authorities to the Member States, as it would be problematic for the European legislature 
to assign the correct authorities which are the most suitable to apply legislation in all 27 
Member States. Thus, as a rule, implementation in national law is required, regardless of 
whether a regulation, a directive or a decision is concerned. Implementation means that 
the Member State has to distribute the competence to a specific administrative authority, 
by explicitly referring by name. If the Member State fails to do so, the power cannot lawfully 
be applied. This can be underlined by Dorsch Consult,19 in which the Court of Justice ruled 
that a national appeal body, which had competence in relation to procedures for the award 
of public works and supply contracts, could not base the power to hear appeals relating 
to procedures for the award of public service contracts directly on a directly effective 
provision of a directive. As the directive did not specify which national body should be 
competent, the Court of Justice explicitly referred to the principle of national institutional 
autonomy in this regard.

This competence requirement under national law can also be illustrated by cases from the 
different Member States. 

An important example that illustrates that national law determines the competence of 
national administrative authorities can be found in a case of the Berlin Kammergericht.20 
In this case, the Bundeskartellamt (Federal Competition Authority) dealt with the uniform 
tariffs of German airports. These tariffs had been approved by the aviation authorities of the 
Länder, but the Bundeskartellamt decided that these authorities were not competent and 
thus took a decision, ordering the airports to provide more information to be able to take 
a decision on the lawfulness of the tariffs. As the field of aviation was explicitly excluded 
by the national statute on competition law, the Bundeskartellamt based this decision on 
Article 85 EEC (old) (currently Article 101 TFEU) and Article 7(2) of Regulation 3975/8721 
in connection with Article 88 EEC (old) (currently Article 104 TFEU), and it pointed 
at Article 9(3) of Regulation 17/ 6222 in connection with article 88 EEC (old) (currently 
Article 104 TFEU).

The Kammergericht subsequently examined the competence of the Bundeskartellamt, 
at the request of the airports. It argues that ‘the competence of national courts and 
administrative authorities on the execution of European law has to be determined on the 

18 Rosas 2008, p. 18.
19 Case C-54/96 Dorsch Consult [1997] ECR I-4961.
20 German Kammergericht Berlin, 4 November 1988, Betriebsberäter, 1989, 443, at p. 445.
21 Council Regulation (EEC) Nr. 3975/87 of 14 December 1987 laying down the procedure for the application 

of the rules on competition to undertakings in the air transport sector, Official Journal L 374, 31/12/1987 
p. 1-8.

22 Council Regulation (EEC) No 17: First Regulation implementing Articles 85 and 86 of the Treaty, OJ 13, 
21.2.1962, p. 204-211.
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basis of national constitutional and statutory law’.23 Hence, national law had to provide that 
the Bundeskartellamt was competent to apply European competition law in this situation. 
The Kammergericht established that such competence in national law was lacking in 
this case. It argued that Regulation 3975/87 was not applicable in the case concerned. 
Although Regulation 17/62 was applicable, this still did provide a competence for the 
Bundeskartellamt, since Article 88 EEC (old) (currently Article 104 TFEU) provided that 
national competition authorities were allowed to act if they were competent according 
to national law. As aviation, however, was explicitly excluded from the competences of 
the Bundeskartellamt under German competition law, this could provide a sufficient 
competence.

A Dutch example can also be found in a case on a subsidy based on a regulation, in which 
it was unclear whether the Provincial Council or the Provincial Executive were competent 
to grant this subsidy. The Dutch Council of State held that if neither the regulation nor 
national law provides which authority is competent, the regulation cannot be applied 
lawfully.24 Another important Dutch example concerns the grant of restructuring aid on 
the basis of Regulation Nr. 320/200625 for the restructuring of the sugar industry in the 
Community.26 In this case, the Dutch Trade and Industry Appeals Tribunal had ex officio 
raised the question on what basis the Minister for Agriculture based the competence 
to grant this aid. The Tribunal ruled that this power did not directly derive from the 
Regulation, as this only provides that these aids are granted by the Member States, but 
does not specify any administrative authority. The Minister put forward that Article 15 
of the Agricultural Act granted him the competence to adopt this decision. The Tribunal, 
however, established that this provision did not provide for this power directly, as the 
statutory provision 

‘assumes that the execution of regulations in the field of the common agricultural 
 policy are operationalised by the adoption of more specific rules on the distribution of 
subsidies or other financial contributions, which also includes the appointment of the 
competent authority. The defendant can only derive the power to take such decisions 
from such more detailed rules. Such rules, however, have not been adopted’. 

All in all, this led to the conclusion that ‘a provision of Dutch law in which the defendant 
is indicated as the competent administrative authority, is lacking’.27 Therefore the decision 
was annulled. 

23 ‘Danach muß die Zuständigkeit der nationalen Gerichte und behörden zum Vollzug des 
Gemeinschaftsrechts aufgrund des nationale Verfassungs- und Gesetzesrechts bestimmt werden’.

24 Dutch Raad van State 19 April 2006 Flevoherb, AB 2006, 296.
25 Council Regulation (EC) No 320/2006 of 20 February 2006 establishing a temporary scheme for the 

restructuring of the sugar industry in the Community and amending Regulation (EC) No 1290/2005 on 
the financing of the common agricultural policy, OJ 2006 L 58/46.

26 Dutch College van Beroep voor het bedrijfsleven 22 December 2009 Cosun II, LJN BL0649 and Dutch 
College van Beroep voor het bedrijfsleven 22 December 2009 Cumela Nederland, AB 2010, 74.

27 ‘Naar het oordeel van het College ontbreekt een bepaling van Nederlands recht waarbij verweerder als het 
bevoegde bestuursorgaan wordt aangewezen’.
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In France, several examples exist. One can, for instance, point to Fédération nationale 
des exploitants d’abattoir, in which the Conseil d’État established in very general terms: ‘a 
minister has only the competence to establish measures which are required by a European 
directive in the case that the rules of national law provide him with the competence to 

adopt a measure of the nature as required by the directive’.28 Another French example 
is Féderation francaise des pompes funèbres,29 in which the Conseil d’État affirmed that 
administrative authorities can only apply European law within the limits of their own 
competences and powers, as set out by national law. The Féderation francaise des pompes 
funèbres had started an action for excès de pouvoir against an arrêté in which the Minister 
had fixed a list of contagious diseases and had interdicted certain funeral operations. 
The Municipal Act, however, provided that the Minister could draft a list of contagious 
diseases, after receiving the advice of the conseil supérieur de l'hygiène publique de France. 
Nevertheless, he had to remain within the limits that national law provided for his 
powers.

‘[the national provisions] authorise the minister of health, after advice of the French 
supreme council on public hygiene, to draw up a list of ‘contagious diseases’ in which 
he can legally include , taking into account the risks that may occur for the health of the 
persons which have to handle or transport the corps, diseases which are susceptible for 
spreading by direct contact with specific pathogenic biological elements of the body of 
the deceased patient. Nevertheless, these provisions do not authorise the minister for 
health to absolutely exclude the possibility to take care of the bodies which are affected 
by these diseases, nor to oblige to lay these bodies directly in a coffin; this decision 
should be left to the appreciation of the major under article R. 363-1 of the statute 
on municipalities. It is up to the l'officier d'état civil to decide on this matter under 
article R 363-19 of the statute on municipalities. Therefore, neither the protection of 
public health, nor the obligation to transpose Directive 93/88/EC of the Council of 12th 
October 1993, modifying directive 90/679/EC can release the minister for health of 
the obligation to respect the limits of the authority deriving from the aforementioned 
provisions of the statute on municipalities’.30

28 ‘le ministre n’a compétence pour arrêter des mesures dont l’intervention est prévue par une directive 
communautaire que dans le cas où les règles de droit interne lui donnent compétence pour édicter une 
mesure de la nature de celles que prévoit la directive’; French Conseil d’État 28 December 1992 Fédération 
nationale des exploitants d’abattoir, Rec., p. 459; see also French Conseil d’État 11 July 1988 Conseil 
départemental de l’ordre des médecins des Alpes maritimes, Rec., p. 291.

29 French Conseil d’État 29 November 1999 Fédération Française des pompes funèbres, AJDA 2000, p. 178.
30 ‘[the national provisions] habilitent le ministre chargé de la santé, après avis du conseil supérieur de 

l'hygiène publique de France, à dresser la liste des "maladies contagieuses" auxquelles il peut légalement 
adjoindre, compte tenu des risques qu'elles peuvent faire courir pour la santé des personnes appelées à 
traiter ou transporter les corps, les maladies susceptibles de se propager par contact direct avec certains 
éléments biologiques pathogènes de l'organisme du malade décédé, elles n'autorisent le ministre chargé 
de la santé ni à interdire de manière absolue la possibilité, laissée à l'appréciation du maire en application 
de l'article R. 363-1 du code des communes, de pratiquer des soins de conservation sur le corps des 
défunts atteints de ces maladies ni à imposer la mise en bière immédiate de ces personnes décédées, qu'il 
appartient à l'officier d'état civil de décider en application de l'article R. 363-19 ; que ni la protection de 

The Costanzo Obligation Maartje Verhoeven



226

The Costanzo obligation and the requirement of a statutory basisThe Costanzo obligation and the requirement of a statutory basis

Finally the case Société Radiometer can be mentioned.31 In this case the Minister for the 
Economy had adopted an arrêté in order to transpose Directive 2001/78/EC on the use of 
standard forms in the publication of public contract notices. The Conseil d’État ruled that 

‘as no provision of the statute on the public market, nor any other legislative or 
 regulatory provision provide for a competence of the minister to adopt such measures, 
l’Assistance publique-Hôpitaux de Paris is correct by stating that, although it has been 
adopted for the transposition of Directive 2001/78/EC, this arrêté has been adopted by 
an incompetent authority’.32 

Examples in which the European legislature has determined which administrative 
authority is competent in the Member States are scarce. As already mentioned above in 
Section 2.3.2, Jans, De Lange, Prechal & Widdershoven refer to the example of Regulation 
574/72, which fixed the procedure for implementing Regulation (EEC) No 1408/71 on 
the application of social security schemes to employed persons and their families moving 
within the Community, until it was repealed and no longer valid as of 1st May 2010.33 In this 
Regulation, lists of competent authorities were incorporated. Although this Regulation is 
thus mentioned as example, in this author’s view the included list does not seem to intend to 
result in the direct conferral of new powers upon these national administrative authorities, 
but rather to provide a list of the existing administrative authorities in the Member States, 
which were already empowered under national social security law. Another example, put 
forward by Rosas, is Regulation 1236/2005 concerning trade in certain goods which could 
be used for capital punishment, torture or other cruel, inhuman or degrading treatment 
or punishment.34 This list, however, is based on information provided by the Member 
States, which thus have decided themselves on the distribution of competence.35 Hence, 
in the scarce examples in which the European legislation provides for a list of national 
authorities, the decisions in this regard still are taken by the Member States, and the list is 
for information purposes rather than to establish the distribution of competences, which 

la santé publique, ni l'obligation de transposer la directive n° 93/88/CEE du Conseil du 12 octobre 1993 
modifiant la directive n° 90/679/CEE ne peuvent affranchir le ministre chargé de la santé du respect des 
limites de l'habilitation conférée par les dispositions précitées du code des communes’.

31 French Conseil d’État,8 April 2005 Société Radiometer, Rec., p. 964; cf. also French Conseil d’État 11 April 
2005 SFR and others, n° 251239, 251240, 251241 et 252734.

32 ‘aucune disposition du code des marchés publics ni aucune autre disposition législative ou réglementaire 
ne donnait compétence au ministre aux fins d’édicter de telles mesures ; qu’ainsi, l’Assistance publique-
Hôpitaux de Paris est fondée à soutenir que, alors même qu’il est intervenu pour la transposition de la 
directive 2001/78/CE, cet arrêté a été pris par une autorité incompétente’.

33 Jans, De Lange, Prechal & Widdershoven 2007, p. 24; Regulation (EEC) No 574/72 of the Council of 21 
March 1972 fixing the procedure for implementing Regulation (EEC) No 1408/71 on the application of 
social security schemes to employed persons and their families moving within the Community, Official 
Journal L 074 , 27/03/1972 P. 0001 – 0083; see the last consolidated version at: 

 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1972R0574:20090302:EN:PDF).
34 Council reguliation (EC) No 1236/2005 of 27 June 2005 concerning trade in certain goods which could 

be used for capital punishment, torture or other cruel, inhuman or degrading treatment or punishment, 
OJ 2005 L200, p. 1. 

35 Rosas 2008, p. 18.
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was already done by the Member States themselves. That seems not only the practice, 
but also feasible in the light of the above discussed principle of national institutional 
autonomy: the designation of competences is a matter of the Member States. 

It goes without saying, however, that when European law provides by name for a list of 
 competent authorities in exceptional cases, this list should be complied with. This can be 
illustrated by the French case Boucq.36 In this case the Conseil d'État annulled a decision of 
the Conseil national de l’Ordre des médecins (National Council of Doctors) that had accepted 
Mr. Boucq as a plastic surgeon, on the basis of his Belgian diploma. Article 5 of Directive 
75/362 concerning the mutual recognition of diplomas, certificates and other evidence of 
formal qualifications in medicine, however, provides a list of competent bodies that can award 
diplomas and certificates. For France, the list included the Conseil national de l’Ordre des 
médecins .
A French statute provided, in accordance with the Directive, that the conseil national de l'ordre 
des médecins was allowed, after approval by the Minister of Health, to adopt rules with regard 
to the qualification of doctors. The rules on titles and diplomas were adopted in line with this 
French statute by a règlement by the Conseil national de l’Ordre des médecins, which had been 
approved by the Minister. Nevertheless, the list of equivalent diplomas issued in the other 
Member States had not been adopted by the Conseil national de l’Ordre des médecins, but by 
the Ministers of Education and Health in an arrêté. 
The Conseil d'État considered, however, that this was not allowed: ‘only decisions taken in the 
same manner by the same authorities can insert in this règlement provisions which allow that 
the objectives of article 4 and 6 of the directive are achieved’.37 The Conseil d’État therefore 
ruled that the Ministers were not competent to adopt the arrêté, and hence the decision with 
regard to Boucq, which is based on this arrêté had no legal basis.

When the designation of competences in national law is lacking, however, a problem 
occurs. This may happen for instance when a directive is not transposed in due time. 
Another possible situation is that a regulation is concerned, but no competent authority 
has been designated on the national level, or because the appointed body has fewer powers 
according to national law than required for its task under European law. 

In such cases, the question arises whether a competence founded in national law is required. 
Some scholars argue that this depends on the instrument concerned. For instance, if a 
regulation is considered ‘entirely comparable with a national law’, one may argue that 
a regulation that mentions the competent national authority suffices.38 In this author’s 
opinion, however, the principle of national institutional autonomy should be the starting 

36 French Conseil d’État,11 July 1988, Conseil départemental de l’Ordre des médecins des Alpes-maritimes  
c/ M. Boucq, Rec. p. 291.

37 ‘seules des décisions prises dans les mêmes formes par les mêmes autorités pouvaient insérer dans ce 
règlement les dispositions permettant d'atteindre les objectifs fixés par les articles 4 et 6 de la directive 
susanalysée du Conseil des Communautés Européennes’.

38 Steyger 1996, p. 23.
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point.39 The distribution of competences among national administrative authorities is a 
question for the internal state structure of each Member State. That is to say, the authorities 
are entities of the Member State, also when then execute and apply European law. Hence, 
the institutional basis should always follow from national law. 

In summary, it can be held that the competence of a national administrative authority 
is to be determined by the Member States. As the distribution of competences is in fact 
an element of the internal state structure, this is in line with the principle of national 
institutional autonomy. Hence, when it is unclear which administrative authority is 
competent, as this has not been established by national law, instruments of EU law cannot 
be applied lawfully. Only when national law has arranged the competence does the second 
question come into the picture: can a provision of European law be the direct legal basis 
for action by the competent administrative authority? This question is examined in the 
next section.

6.4 The different instruments of European law as legal basis

When it is clear which authority is competent to apply a power deriving from European 
law, one may question whether a provision of European law can directly function as legal 
basis for specific actions by national administrative authorities. The answer to this question 
depends on the source of European law concerned. Is it a power stemming from one of 
the Treaties, or a provision in a regulation, directive or decision? These four different 
instruments of European law are examined in this Section. As the suitability to function as 
a statutory basis mainly derives from the nature and character of the different instruments 
of European law, the analysis primarily has a European point of view, that is to say it is 
based particularly on the case law of the Court of Justice. Case law or doctrine from the 
three different Member States, however, is also taken into account as far as available.

An important remark that must be made beforehand is that only provisions that have 
direct effect can function as legal basis for the action of administrative authorities. That 
follows from the definition chosen in this thesis for direct effect. As direct effect is defined 
as ‘the obligation of national courts and administrative authorities to apply the relevant 
provision of European law as a standard for legality or other forms of compatibility review 
or as a norm which governs the case’.40 Therefore, in the definition applied in this thesis 
only provisions having direct effect can be applied by administrative authorities. Provisions 
that lack direct effect cannot function as direct legal basis as these cannot be applied by 
administrative authorities. 
In the light of this remark on the requirement of direct effect to establish that a provision 
of EU law can function as a legal basis, one may also question whether a legal basis existing 
under national law can be ‘stretched’ in the light of EU law by application of the principle 
of consistent interpretation. In my view, the principle of consistent interpretation is by its 

39 Cf. Comijs 1998, p. 111-114.
40 See more extensively Section 2.2.2.
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nature not suitable to extend existing powers under national law, because of the limits of 
the principle as described above in Section 2.2.3. The most important boundary in this 
regard is that the Court of Justice systematically obliges national courts and authorities 
to interpret, within the limits of their powers, national law in the light of a directive as 
far as possible, and not contra legem.41 Already at first glance, this wording shows that 
the instrument of consistent interpretation cannot lead to new powers for administrative 
authorities. That is to say, it is a technique of construction of national law in the light of 
European law. Nevertheless, that means a priori that a provision granting a power under 
national law has to be available, otherwise there is nothing to interpret.

Hence, consistent interpretation can only be applied to adapt an existing national power 
in a European way, but not to create an entirely new power. Therefore, the interpretation 
of national law assumes the existence of a national power that can be applied consistently. 
If such a power is not available under national law, there is nothing to interpret in the light 
of European Union law. This view is also followed in the case law. For instance, the Dutch 
Council of State has ruled that consistent interpretation cannot be applied to extend the 
scope of a prohibition for individuals, which is linked to the requirement of a permit.42 
The Council of State regards this as incompatible with the principle of legal certainty, as 
individuals who have to comply with the prohibition cannot be aware of this extension. 

However, a risk of the technique of consistent interpretation is that it may result in 
administrative authorities exceeding their powers.43 The Commissie Gelijke Behandeling van 
Mannen en Vrouwen bij de Arbeid (Commission on Sex discrimination in Pay), for instance, 
was under Dutch law only competent to examine complaints about sex discrimination in 
pay. Nevertheless, it broadened its competences by consistent interpretation to the field of 
occupational pensions, since the Court of Justice had observed that the European concept 
of ‘pay’ included occupational pensions.44 This use of consistent interpretation is highly 
questionable since it cuts across the core of the principle, that is to say its application by 
administrative authorities ‘for matters within their jurisdiction’. 

6.4.1 The Treaties 

As mentioned in Chapter 1, since the entry into force of the Lisbon Treaty, the Treaty 
establishing the European Community has been replaced by the Treaty on the European 
Union (TEU) and the Treaty on the Functioning of the European Union (TFEU). For 
all three treaties, however, the same applies with regard to the question whether their 
provisions could function as legal basis for national administrative authorities. 

41 Case 14/83 Von Colson [1984] ECR 1891; Case C-106/89 Marleasing [1990] ECR I-4135; Joined Cases 
C-397/01 to C-403/01 Pfeiffer [2004] ECR I-8835.

42 Dutch Raad van State 28 February 2007 Fortis, AB 2007, 183; M en R 2007, nr. 45.
43 Prechal 2005, p. 70.
44 Dutch Commissie gelijke behandeling van mannen en vrouwen bij de arbeid 3 April 1991, no. 143-91-15; 

‘Oordelenbundel 1991’, p. 105 et seq.
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It can be held that by nature and character the directly effective provisions of the European 
Union Treaties can be equated to a statutory basis under national law.45 That is to say, the 
treaties as such are generally directly applicable in the Member States and have a high 
position in the hierarchies of norms of the member states.
 
Despite the fact that their nature and character is close to that of national statutes, Treaty 
provisions in practice only rarely function as direct basis for acts of the administration. 
This has two main reasons. Firstly, in most cases, the Treaty provisions are elaborated 
and specified in secondary European law. These secondary instruments of European law 
eventually may function as statutory basis, as is discussed below.46 

Secondly, most of the Treaty provisions are not drafted to be applied as direct basis for 
national administrative authorities. That is to say, it is not only unclear which administrative 
authorities are empowered by such provisions, but the provisions are not granted as 
powers and are not primarily addressed to national administrative authorities.47 In most 
cases, the primacy of such provisions may lead to the non-application of incompatible 
provisions of national law. Nevertheless, this does not mean that they can function as a 
basis for a power of a national administrative authority. This applies in particular for the 
four freedoms, which may often collide with national legislation and lead to the setting 
aside of the latter. An example can be found in cases such as Ciola and DocMorris; the 
freedom of establishment and the freedom to provide services respectively lead to the 
non-application of provisions of national law.48 Nevertheless, Articles 49 TFEU (Article 43 
EC (old)) and 56 (Article 49 EC (old)) respectively are not drafted in a way that they can be 
interpreted as a power for administrative authorities. On the contrary, the provisions are 
drafted in a negative way, providing that as a rule, restrictions to the freedom concerned 
by the Member States are not allowed. Hence, such a provision is by nature not suitable to 
empower an administrative authority. The power of an administrative authority concerned 
to grant a license in a specific case, then, thus still requires a basis in national law. In cases 
which lead to the non-application of provisions of national law because of incompatibility 
with one of the freedoms, however, sometimes interim measures are taken for the time 
necessary to replace toe provisions of national law. The French case of Vassilikiotis can be 
mentioned as example.49 In this case, extensively discussed in Section 5.3.1, the French 
Conseil d’État ordered the French authorities to decide on a case-by-case basis until new 
national rules are adopted. 

The requirement of a basis in national law also applies to cases in which negatively 
formulated treaty provisions lead to positive obligations for the Member States. For 
example, in Coname the Court of Justice derived positive obligations from Article 43 EC 
(old) (currently Article 49 TFEU) and Article 49 EC (old) (currently Article 56 TFEU). 

45 Ennuschat 1998, p. 906; Verhoeven 2010, p. 40.
46 Verhoeven 2010, p. 41.
47 Cf. Huisman & Jak 2010, p. 122.
48 As discussed more extensively in respectively Section 3.3.3 and Section 5.2.3.
49 French Conseil d’État 29 June 2001 Vassilikiotis, Rec., p. 303.

The Costanzo Obligation Maartje Verhoeven



The Costanzo obligation and the requirement of a statutory basis

231

The Costanzo obligation and the requirement of a statutory basis Chapter 6 

The Court of Justice ruled that the freedom of establishment and the freedom to provide 
services implied the requirement of guarantees with regard to transparency for the grant 
of a concession in the field of the public gas-distribution, ‘such as to enable an undertaking 
located in the territory of a Member State other than that of the municipality in question 
to have access to appropriate information regarding that concession, so that, if that 
undertaking had so wished, it would have been in a position to express its interest in 
obtaining that concession.’50 

With respect to a positive obligation deriving from negatively formulated Treaty provisions, 
the case of Spanish strawberries is of particular importance. In this case the Court of Justice 
derived the obligation for France ‘to adopt all necessary and proportionate measures in order 
to prevent the free movement of fruit and vegetables from being obstructed by actions by 
private individuals’ from the free movement of goods as codified in Article 23 EC (old) (cur-
rently Article 28 TFEU) in combination with the principle of sincere co-operation of Article 
10 EC (old) (currently Article 4(3) TEU).51

Another important example in this regard can be found in the field of equal treatment. In 
Beune, the Court of Justice ruled that national legislation was incompatible with Article 
119 EEC (old) (currently Article 157 TFEU). The Court established, as it had already 
done earlier,52 that the group which was placed at a disadvantage by the discrimination 
in question must be treated in the same way and have the same scheme applied to them 
as the advantaged group, as in the absence of proper national implementation of article 
that scheme remains the sole valid point of reference.53 Or, as the Court of Justice held 
explicitly in Kowalska: 

‘where there is indirect discrimination in a clause in a collective wage agreement, the 
class of persons placed at a disadvantage by reason of that discrimination must be 
treated in the same way and made subject to the same scheme, proportionately to the 
number of hours worked, as other workers, such scheme remaining, for want of correct 
transposition of Article 119 of the EEC Treaty into national law, the only valid point of 
reference’.54

In such cases, obligations are imposed on the Member States, following from negatively 
formulated treaty provisions such as the freedom of establishment, the freedom to provide 
services or the provision on equal treatment of Article 157 TFEU. An important question 
is, therefore, whether the Treaty provisions on which these positive obligations are based, 
can function as a direct legal basis on which the administration can base the powers to 
meet these obligations.

50 Case C-231/03 Coname [2005] ECR I-7287.
51 Case C-265/95 Spanish Strawberries [1997] ECR I-6959. The fundamental rights, however, have to be 

guaranteed by the execution of such an obligation; cf. Case C-112/00 Schmidberger [2003] ECR I-5659.
52 Cf. Case 71/85 FNV [1986] ECR 3855 with regard to directives.
53 Case C-7/93 Beune [1994] ECR I-4471.
54 Case C-33/89 Kowalska [1990] ECR I-2591.
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In this author’s opinion, that is not the case.55 A distinction should be made, however, 
between the situation in the equal treatment cases and the Coname case law, as the reasons 
for the negative answer differ. In the equal treatment cases, the Court of Justice obliges 
the national courts and administrative authorities to apply a scheme, which exists and is 
applied to an advantaged group, also to the disadvantaged group. That scheme, however, 
is thus available in national law. Although it follows from European law – more precisely 
the judgment of the Court of Justice – that it has to be applied to a more extensive group 
of people than national law provides, the legal basis for administrative authorities thus lies 
in national law.

In Coname, the Court of Justice derives positive obligations from the freedom of 
establishment and the freedom to provide services, which until then did not exist 
under national law. In this author’s opinion, a basis in national law is required to allow 
national administrative authorities to meet these obligations. That applies particularly 
if the obligations have negative consequences for others. In Coname, however, the right 
to obtain information is concerned – it could be argued that administrative authorities 
can be required to provide this information even without a legal basis. That, however, 
depends on the precise scope and contents of the national legality principle, and which 
requirements are applicable in this regard.

Although it is thus rather rare in practise that Treaty provision function as the direct 
basis for national administrative authorities, important examples exist. This applies, for 
example, for the competition rules of Article 101 TFEU and following (Article 81 EC 
(old) et seq) which are applied not only by the European Commission but also by national 
competition authorities. The abovementioned problems, however, apply; Article 101 TFEU 
is not drafted as a legal basis for national administrative authorities, and the competition 
rules are further elaborated in Regulation 1/2003. 

In passing it should be mentioned that in this author’s opinion CIF cannot be regarded as a 
judgment that indicates that Article 101 TFEU (Article 81 EC (old)) can be the direct basis for 
new powers of national competition authorities. As elaborated extensively above, the Court 
only establishes that the Costanzo obligation also applies to national competition authorities. 
That, however, does not mean that they now dispose of the general power to examine the 
compatibility of national statutory law with the provisions of European competition law. Such 
examination always takes place in the scope of exercise of their existing powers as national 
competition authority.56

55 See also Verhoeven 2010, p. 40.
56 Verschuur 2010, p. 44, 56 and 200; Gerbrandy & Hessel 2004, p. 228. See more extensively section 3.3.3.
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6.4.2 Regulations57 

Article 288(2) TFEU (Article 249(2) EC (old)) provides that a regulation ‘shall have general 
application. It shall be binding in its entirety and directly applicable in all Member States’. 
Hence, when a regulation has entered into force, it is part of the national legal system of 
each and every Member State, just as internally enacted legislation.58 The Court derives 
the general rule from the direct applicability of regulations that the Member States may 
not adopt measures applying the regulation that modify its scope or add provisions to 
it, unless this is provided for in the regulation itself.59 Likewise they are also not allowed 
to transform the contents of a regulation into provisions of national law, as this would 
cause a threat to the uniform application of the regulation concerned in the European 
Union.60 This altogether suggests that the founding fathers of the European Communities 
assumed that in principle, a regulation can be applied in a Member State without being 
made operational in national law. If this starting point is true, a regulation can in principle 
function as the direct basis for a power of a national authority. To that extent, regulations 
are equivalent to national laws.61

This starting point has to be nuanced, however, to a certain extent. As a rule regulations 
do require operational implementation before they can actually be applied. This is what 
Öhlinger and Ruffert call ‘hinkende Verordnungen’ (‘ramshackle regulations’);62 some 
regulations require that substantive provisions are completed or made concrete. As 
discussed above, as a rule national law has to establish which authority within the national 
legal order will execute the regulation, as most regulations do not mention by name the 
competent authorities in each Member State. Moreover, they also require the Member 
State to provide for rules of procedure and rules on enforcement. The precise scope 
and content of this necessary implementation depends on the regulation concerned.63 
These implementation measures can be required to be adopted by a European Union 
institution (usually the Commission) or the Member States, or both.64 Implementation 
by the Commission usually takes place by means of decisions or of further, implementing 
regulations. In case of implementation by the Member States the forms and procedures of 
national law apply: national law determines which legal instrument is necessary. 

57 Parts of this Section have already been published in Verhoeven & Widdershoven 2011. Cf. also Verhoeven 
2010, p. 44-49.

58 It retains, however, its character as being European law, which inter alia means that the regulation has 
primacy over conflicting national law. P.J.G. Kapteyn 2008, p. 281.

59 Case 40/69 Hauptzollamt Hamburg-Oberelbe [1970] ECR 69; Case 74/69 Hauptzollamt Bremen-Freihafen 
[1970] ECR 451.

60 See for instance Case 39/72 Commission v. Italy [1973] ECR 101; Case 94/77 Fratelli Zerbone [1978] ECR 
99. However, in some cases some elements may be incorporated in national law, ‘for the sake of coherence, 
and in order to make them comprehensible to those to whom they apply’, Case 272/83, Commission v. 
Italy [1985] ECR 1057, at para. 27.

61 Cf., for instance, Rabe 1963, as cited in the introduction.
62 Öhlinger 1995, p. 643; Ruffert 2006, p. 1103.
63 See extensively Kral 2008. 
64 P.J.G. Kapteyn 2008, p. 281.
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Hence, national law has to assign a national authority that is competent, and when 
necessary meet any other implementation requirements. That is in line with the principle 
of national institutional autonomy and the fact that competence has to be decided upon 
in national law, as discussed above.65 When the competent authority is clear, regulations 
seem by nature to be equated to a direct legal basis for administrative authorities. The 
case law in this regard has, however, mainly been developed by national courts. Before 
discussing this case law, brief attention should first be paid to the only recent judgment 
of the Court of Justice that touches upon this theme, that is to say the judgment on the 
European Structural Funds.66

The basis for this case was, in brief, the fact that the Dutch Minister of Social Affairs and 
Employment withdrew several awards of subsidy and claimed back the money concerned, 
since the grant of the subsidy was in violation with the European regulations concerning 
structural funds. The Dutch Council of State, which referred several preliminary questions 
to the Court of Justice, deemed that the withdrawal and recovery of the subsidy was not 
allowed under national law, and that thus a legal basis to do so was lacking.67 Therefore, the 
Council referred the preliminary question of whether ‘a Member State or an administrative 
authority of that State derive a power directly – that is to say without a basis in national 
law – from a regulation’, more specifically, Article 23(1) of Regulation Nr. 4253/88,68 
which provides that ‘Member States shall take the necessary measures in implementing 
the operations, to recover any amounts lost as a result of an irregularity or negligence’. 
The answer of the Court to this question reads: ‘Article 23(1) of Regulation nr. 4253/88 
requires the Member States to recover any amounts lost as a result of an irregularity or 
negligence without there being any need for authority to do so under national law.’69

It seems that this answer suggests more than it literally states.70 It is clear that the 
Regulation concerned imposes an obligation on the Member States to recover the amount 

65 See extensively section 6.3.
66 Joined Cases C-383/06 to C-385/06 Vereniging Nationaal Overlegorgaan Sociale Werkvoorziening (ESF) 

[2008] ECR I-01561.
67 Views may differ as to whether the assumption of the Council of State that the statutory basis of an 

administrative power elapses when the accompanying regulatory provisions of law concerned are 
incompatible with Community law is correct. In our view, the power as such remains unimpaired. The 
only consequence of the incompatibility is that the national regulatory provision has to be interpreted 
in accordance with Community law, or left unapplied. In terms of this book, however, this case did not 
concern a problem of attribution, but of regulation. This view is supported by the completion of the case 
by the Council of State in its decision of 24 December 2008 ESF, AB 2009, 95 and 96 in which it revitalised 
the national power by interpreting it in the light of the Regulation. That allowed the minister to revoke 
and reclaim the subsidy, as far as required by Community law. This consistent interpretation would not 
have been possible if the power no longer existed because of the incompatibility with Community law.

68 Dutch Raad van State 30 August 2006 ESF, AB 2007, 240 and 241.
69 In other language versions of the judgment, the answer seems even more pertinent. According to these 

versions, the Regulation in question requires the Member States to recover any amount lost (...), ‘sans 
qu’une habilitation prévue par le droit national soit nécessaire’ (French), ‘ohne dass er einer Ermächtigung 
durch nationales Recht bedarf ’ (German) and ‘zonder dat een bevoegdheidsattributie naar nationaal 
recht noodzakelijk is’ (Dutch). 

70 Cf. Den Ouden 2008; Ortlep 2009.
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lost, independent of the attribution of powers or authority in the national legal order. 
This is self-evident, because otherwise a Member State could escape its obligations by 
not providing for the possibility of recovery by a competent authority.71 Nevertheless, it 
is problematic that it is not the Member State as such which withdraws or recovers the 
amount. Instead, this is done by the authorities who have been attributed the power to do 
so by national law. This is not only the way it works in The Netherlands, but also in the 
other Member States and the European Union itself, in which the tasks and powers have 
not been attributed to the Member State or European Union as such, but to the different 
authorities or institutions of these organisations. The Court of Justice, however, focused 
on the Member State, and remained silent over the possibility that national administrative 
authorities derive their powers directly from a regulation. In this regard, the Court took 
advantage of the discretionary room left by the preliminary question, which was not 
concentrated with administrative authorities, but with ‘a Member State or an administrative 
authority of that State’. In this regard, the answer can also be seen as an affirmation of 
the principle of national institutional autonomy; the Court of Justice was very explicit 
with regard to the obligations imposed on the Member States, but avoided answering the 
question as to what extent this also applies to administrative authorities of that State. Thus, 
the creation of powers for administrative authorities is left to the Member States. All in all, 
the ESF case cannot be regarded as confirmation of the view that regulations can directly 
provide powers for specified administrative authorities.72 

On the 24th December 2008, the Dutch Council of State rendered judgment in the ESF cases. 
The Council of State decided that Article 23(1) of Regulation Nr. 4253/88 provides the power 
to recover the subsidies for the Member State. With regard to the administrative authority, 
however, a power under national law is required. As the Council of State has stated itself in 
the preliminary reference that such power was not available under national law, it decided 
to interpret the rules of national law consistently with EU law and thus found the power as 
available under national law. That may be regarded as a problematic line of reasoning, as 
the instrument of consistent interpretation is not suitable by nature for the creation of new 
 powers under national law.

Although thus no unambiguous confirmation exists in the European case law that 
regulations can function as a direct legal basis for national administrative authorities, 
the regulation is rather easily accepted as comparable to a statutory basis in the Member 
States.

In German doctrine, the instrument of the regulation does not seem to cause any particular 
problems with regard to the Gesetzesvorbehalt, as is for instance shown by the fact that 

71 Van Emmerik 2008, p. 51.
72 Cf. for the same view Jacobs, Den Ouden & Verheij 2008.
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Rabe in 1963 and Zuleeg in 1969 already accepted that the regulation could be equated to 
statutory law.73 That has been reaffirmed in the literature ever since.74 
The Dutch legislature has explicitly stated that regulations can be considered as statutory 
rules (‘wettelijke voorschriften’). This is also accepted in doctrine.75 In the explanation of 
Article 4:23(1) of the Algemene Wet Bestuursrecht (General Administrative Law Act), 
which provides that subsidies may only be granted on the basis of a statutory rule, the 
legislature has stated that this requirement is also met when a subsidy has a basis in a 
European Regulation.76 The concept of statutory rule is rather broad and not only includes 
statutes adopted by the Government and Parliament jointly, but also ‘all rules adopted by 
organs which derive regulatory powers by the Constitution or a statute’,77 which includes 
‘resolutions by international institutions’.78 Taken together, this makes clear that subsidies 
in principle can be granted on the sole basis of a regulation, and that as a principle, a 
regulation can provide national authorities with a power to grant subsidies. In practice, 
however, such specific empowerment is very scarce, since – as was stated previously – a 
regulation hardly ever mentions by name which national organ is competent to execute 
the regulation.79 

Another Dutch case indicating that regulations can function as legal basis for a power 
of an administrative authority is a judgment of the President of the Dutch Trade and 
Industry Appeals Tribunal,80 which held – referring to Article 249 EC (old) (now Article 
288 TFEU) – that a regulation provided the power for the Minister of Agriculture to apply 
a regime of control to a company. The Minister concerned had been appointed as the 
competent authority for the application of the regulation, so it was clear which authority 
was competent. In another case the Dutch Trade and Industry Appeals Tribunal explicitly 
ruled that regulations can be equated to statutes.81

73 Rabe 1963, p. 60; Zuleeg 1969, p. 213. 
74 See, for instance, in chronological order Weber 1987, p. 19 et seq; Scherzberg 1991, p. 37; Papier 1996, 

p. 130 et seq; Ennuschat 1998, p. 906 ; Kadelbach 1998, p. 231; Royla & Lackhoff 1998, p. 1118; Rieckhoff 
2007, p. 200.

75 Cf. for instance Huisman & Jak 2010, p. ; Steyger 1993, p. 23 and 28.
76 Kamerstukken II 1993-1994, 23 700, nr. 3, p.41; cf. also President of the Dutch College van Beroep voor 

het bedrijfsleven 28 August 2008 B.B.V., AB 2008, 344; Dutch College van Beroep voor het bedrijfsleven 
24 September 2008 Cosun I, AB 2008, 374.

77 PG Awb I, p. 64. See also Ortlep 2009, p. 82-84; Widdershoven & Verhoeven & Prechal 2007, p. 24-26.
78 See Article 93 of the Dutch Constitution. ‘Resolutions’ is the official translation of the Dutch Ministry of 

the Interior and Kingdom Relations; ‘binding decisions’, however, seems to be more appropriate.
79 Cf. the above mentioned cases in which the Dutch Council of State and the Trade and Industry Appeals 

Tribunal have held that if neither the regulation nor national law provides which authority is competent, 
the regulation cannot be applied lawfully: Dutch Raad van State 19 April 2006 Flevoherb, AB 2006, 296; 
Dutch College van Beroep voor het bedrijfsleven 22 December 2006 Cosun II, LJN BL0649 and Dutch 
College van Beroep voor het bedrijfsleven 22 December 2009 Cumela Nederland, AB 2010, 74.

80 President of the Dutch College van Beroep voor het bedrijfsleven 28 August 2008 B.B.V., AB 2008, 344. Cf. 
also Dutch College van Beroep voor het bedrijfsleven 25 February 2009 GLB-systeem, AB 2009, 153 in this 
regard.

81 Dutch College van Beroep voor het bedrijfsleven 20 July 2010, LJN BN5472.
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Another example can be found in a customs case of the Haarlem District Court.82 In this 
case it was clear which administrative organ was competent. The levy, however, was based 
on a Customs Decree – a delegated lower decree based on the Dutch Customs Act. The 
relevant provisions of the Customs Decree were meant to ensure that the Community 
Customs Code operational in the national legal order. The applicant, thus, argued that the 
provisions of the Customs Decree were incompatible with the legality principle as codified 
in Article 104 of the Dutch Constitution, which requires that taxes are levied in formal 
statutes adopted by the Government and Parliament jointly. The District Court, however, 
rejected this argument, since the power to levy duties was based on the EC Treaty and the 
Community Customs Code based on this Treaty. This Code provides for an independent 
and directly applicable Community system, which renders unnecessary a statute as 
required in Article 104 Dutch Constitution. Thus, in such way, a regulation can bypass the 
rather firm requirement that the legality principle provides for the levying of taxes.

The foregoing shows that it is accepted that regulations can be equated to national statutory 
rules. Moreover, the case law shows that a regulation can also be equated with a formal 
statute. This, however, does not mean that every regulation provision is suitable to do 
so. In this regard, an important example is that of the judgment of the Dutch Council of 
State in the case of Fleuren-Compost.83 In this case, the Council of State rejected an appeal 
against the recovery of unlawful state aid, but did annul the accompanying recovery of 
interest. The Council of State ruled that national law required a specific statutory basis for 
this recovery,84 which was not available at the time.85 According to the Council of State, 
such authority could not be based on Article 14(2) of Regulation Nr. 659/1999, nor on the 
decision of the Commission ordering recovery, nor on Article 87(1) EC (old) (now Article 
107(1) TFEU).86 

From the point of view of national legality this judgment of the Council of State is 
welcomed, although its protective importance for citizens should not be overestimated, 
as the Council of State did accept the recovery of interest by the Dutch State on the basis 
of private law. From a European law perspective, however, one can cast some doubts on 
the judgment, particularly since Article 14(2) of Regulation Nr. 659/1999 provides that 
the ecovery of unlawful state aid by definition includes the recovery of interest.87 After all, 
that is the only way to rectify all financial advantages of the unlawful state aid and restore 

82 Dutch Rechtbank Haarlem 28 April 2009, LJN BI9227. 
83 Dutch Raad van State 11 January 2006 Fleuren-Compost, AB 2006, 208.
84 Dutch Raad van State 10 July 2002 Woningsubsidie Leeuwarden, AB 2003, 123.
85 A legal base will be provided for in the bill on the recovery of illegal state aid (Kamerstukken II 2007-2008, 

31 418, nrs. 1-3).
86 From the point of view of national legality this judgment of the Council of State can be welcomed, although 

its protective importance for citizens should not be overestimated, as the Council of State did accept the 
recovery of interest by the Dutch state on the basis of private law. From a European law perspective, 
however, one can cast some doubts on the judgment, particularly since Article 14(2) of Regulation Nr. 
659/1999 provides that the recovery of unlawful state aid by definition includes the recovery of interest.

87 Article 14(2) of Regulation Nr. 659/1999 laying down detailed rules for the application of Article 93 of the 
EC Treaty prescribes: ‘The aid to be recovered pursuant to a recovery decision shall include interest at an 
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competition.88 The regulation system thus regards the recovery of interest as implied by 
the decision obliging the recovery of state aid. Since both the competence and the legal 
basis exists for the latter, in our view the recovery of interest aid could have been based on 
that legal basis as well. 

6.4.3 Directives89 

Article 288(3) TFEU (Article 249(3) (old) EC Treaty) provides: ‘A directive shall be binding, 
as to the result to be achieved, upon each Member State to which it is addressed, but shall 
leave to the national authorities the choice of form and methods’. This choice is made by the 
Member State when it implements the directive, which, according to the Court of Justice, 
must be done in binding provisions of national law. This generally means that directives 
are transposed into general applicable rules. These rules include the designation of the 
authority that is competent to execute and apply the implementing legislation. Hence, 
the designation of the authority, which is indirectly empowered to apply the directive, 
generally takes place by national law, observing the national principle of legality. 

This most important feature of directives, that is to say the fact that they require transposition 
into national law, has major consequences for the question whether a directive can be 
compared to the required statutory basis for powers of administrative authorities. In the 
case of late transposition, incorrect transposition, or when complete application of the 
directive concerned is not actually ensured,90 provisions of directives can have effect in 
the national legal order by means of direct effect (if the provision is unconditional and 
sufficiently precise) and consistent interpretation,91 as was discussed in Chapter 2 more 
extensively. In this regard, a distinction should be made with regard to directive provisions 
that create rights for individuals, and those that have negative implications.

With regard to directive provisions that create rights for citizens without any negative 
implications for any other individual, it is important how strict the national legality 
principle is with regard to Leistungsverwaltung. When that leads to the conclusion that a 
basis in statutory or secondary legislation is required, different views exist as to whether a 
directive provision would suffice as it is clear under national law which national authority 
is competent. It seems unproblematic from the perspective of legality and the requirement 
of a statutory basis to directly base a power in a directly provision when this power only 
has positive consequences and no negative consequences whatsoever for any third party. 
In this regard, the consequences of Draehmpaehl should be noted, which concerned a limit 
on the amount of compensation that could be awarded in Germany to job applicants in 

appropriate rate fixed by the Commission. Interest shall be payable from the date on which the unlawful 
aid was at the disposal of the beneficiary until the date of its recovery.’ 

88 Adriaanse 2007, p 202.
89 Parts of this section have already been published in Verhoeven & Widdershoven 2011. Cf. also Verhoeven 

2010, p. 49-53.
90 Case C-62/00 Marks & Spencer [2002] ECR I-6325; Cf. Ortlep & Verhoeven 2008b. 
91 Cf. Jans, De Lange, Prechal & Widdershoven 2007, p. 63-112.
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cases of sex discrimination. The Court of Justice ruled that the maximum provided for by 
the German legislation was incompatible with Directive Nr. 76/207.92 The national court, 
however, faced the problem that, until the national legislation was amended, no national 
statutory basis existed to award a higher amount of compensation. Jans and others argue 
that the consequences may differ as to the quality of the employer. When the employer 
was a private person and could not be regarded as part of the administration, the directive 
could not function as a legal basis because of the prohibition of horizontal direct effect. In 
case of an employee of the administration, however, things may be different.93

With regard to directive provisions which may have negative consequences for individuals, 
the situation is more complicated. As discussed above, horizontal and inverse direct effect 
of directive provisions is prohibited.94 Because of these prohibitions, which mainly derive 
from the principle of legal certainty, a directive cannot impose obligations on citizens 
without transposition into national law.95 One may say that the case law of the Court of 
Justice on this issue is inspired by the fact that Member States should not benefit from 
not satisfying their duties by late or incorrect implementation of directives in national 
law.96 As a consequence, directive provisions with negative consequences for individuals 
can only play a very limited role after the setting aside of national statutory law. That is 
to say, they cannot easily be applied as substitution for the unapplied national law. That 
applies both in cases in which this non-application leads to the loss of the power under 
national law of the administrative authority concerned, as in cases in which the provision 
providing for the power can still be applied, but accompanying provisions are not applied 
that provide for more specific conditions and requirements. An example of the latter is 
that directive provisions can, for instance, not replace requirements that are imposed on 
citizens to obtain a permit, as that would lead to the imposition of obligations on citizens. 
Another example can be found in the case of Association Avenir de la langue Française, 
which was discussed above.97 In this case statutory provisions of French law were left 
unapplied because they were incompatible with directive provisions which provided 
rules on the labelling and presentation of foodstuffs. Nevertheless, the Conseil d’État did 
not allow the minister concerned to order his services to allow other labelling options, 
although this would be in line with the directive provisions concerned.98

When the statutory basis of the power of an administrative authority is not applied because 
of the Costanzo obligation, a legal gap may be created. This gap cannot be filled by the direct 
application of directive provisions that are not transposed into national law. The rationale 
behind this is that this would mean that obligations are imposed on citizens, which are 
directly based on a directive. This is not allowed, however, because of the prohibition of 

92 Case C-180/95 Draehmpaehl [1997] ECR I-2195.
93 Jans, De Lange, Prechal & Widdershoven 2007, p. 26.
94 See extensively Section 2.2.2.
95 Case 152/84 Marshall [1986] ECR 723; Case C-91/92 Faccini Dori [1994] ECR I-3325.
96 Cf. Huisman & Jak 2010, p. 123.
97 French Conseil d’État 30 July 2003 Association de la langue française, AJDA 2003, 2156.
98 See more extensively on this case Section 5.3.3.
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horizontal and inverse direct effect. This leads to the conclusion that directive provisions 
cannot form the direct legal basis of powers of administrative authorities, when the 
Costanzo obligation might lead to the loss of the national legal basis. The only subtle 
distinction in this regard can be found in the consequences of the Wells case law – which 
was discussed extensively in Section 2.2.2 – in which the Court of Justice ruled that ‘mere 
adverse repercussions on the rights of third parties, even if the repercussions are certain, do 
not justify preventing an individual from invoking the provisions of a directive against the 
Member State concerned’. In this case the Court judged that the obligation of the Member 
State to ensure that an Environmental Impact Assessment takes place in accordance 
with the directive cannot be qualified as an obligation on the quarry owners. The direct 
effect, then, implies an obligation on the State. The halting of the mining operations was 
considered a ‘mere adverse repercussion’, which formed no obstacle to direct effect.

Due to the clear European case law prohibiting horizontal direct effect and inverse vertical 
direct effect of directive provisions, national courts and academics in the Member states 
generally have no problem following this case law. That also applies to the rule that 
directive provisions cannot directly empower national administrative authorities. A good 
example is the rare and exceptional situation that existed in The Netherlands with regard 
to the Nitrates Directive. For a period of ten years, this directive had not been transposed 
correctly,99 and no administrative power was available which allowed for the application 
of the directly effective norms provided in the directive, as Dutch law did not require a 
permit for the putting nitrate into the soil. Therefore, it was practically impossible to apply 
the directly effective provisions of the Nitrates Directive within existing environmental 
legislation, as it was clear for the national courts that the directive as such could not be the 
basis for a new power for administrative authorities.100 

6.4.4 Decisions

Article 288(4) TFEU (Article 249(4) (old) EC Treaty) provides: ‘A decision shall be 
binding in its entirety. A decision which specifies those to whom it is addressed shall be 
binding only on them’. Hence, it is clear that the decision is binding, and can be specifically 
addressed. Before the entry into force of the Treaty of Lisbon, that was by definition the 
case, as article 249(4) (old) EC Treaty provided: ‘A decision shall be binding in its entirety 
upon those to whom it is addressed’. As a rule, a decision was recognisable by the fact 
that it mentions by name its addressees.101 Still, decisions are generally regarded as the 
main means for the European Union to adopt individual decisions to apply European 
law in specific cases. That, however, is not necessarily always the case, as some decisions 
– although addressed to the Member States – still may have a rather general character, 
for instance when they function to implement rules from a regulation. In such cases, 
implementation may be required: ‘decisions addressed to Member States may contain an 

99 See Case C-322/00 Commission v. Netherlands [2003] ECR I-11267.
100 See extensively on this case law Van Rijswick 2004. 
101 Kapteyn 2008, p. 288.
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authorization, a prohibition, or a refusal to grant an authorisation, and this then leads to 
the adoption, abolition, or non-adoption of national rules’.102

The question whether a decision can function as a direct legal basis depends on the 
character of the decision concerned.103 In this regard, the distinction discussed above 
applies:104 (a) decisions that affect the legal position of private parties directly (being the 
addressees of the decision concerned), (b) decisions of a general nature addressed to the 
Member State, and (c) decisions that do so indirectly (in cases in which the decision is 
addressed to a Member State, but concerns a private party mentioned by name).105

Decisions addressed to private parties
Decisions directly addressed to private parties are not relevant with regard to the question 
whether decisions can meet the requirement of a statutory basis. Such decisions can, for 
instance, be found in the field of competition law, in which the Commission requires 
companies to put an end to the infringement of the competition rules, or authorises a 
planned merger under the Merger Regulation. As such decisions often include the 
imposition of fines, it is clear that these decisions can directly impose obligations upon 
these addressees, without the involvement of any national law or implementation. This, 
however, concerns direct application of European law by a European Union institution, 
that is to say the European Commission. 

Article 299 TFEU (Article 256 EC (old)) provides: ‘Acts of the Council, the Commission 
or the European Central Bank which impose a pecuniary obligation on persons other than 
States, shall be enforceable. 
Enforcement shall be governed by the rules of civil procedure in force in the State in the terri-
tory of which it is carried out. The order for its enforcement shall be appended to the decision, 
without other formality than verification of the authenticity of the decision, by the national 
authority which the government of each Member State shall designate for this purpose and 
shall make known to the Commission and to the Court of Justice of the European Union.
When these formalities have been completed on application by the party concerned, the  latter 
may proceed to enforcement in accordance with the national law, by bringing the matter 
 directly before the competent authority’.106 
Hence, each Member State has to designate an authority to provide the order for enforce-
ment in the Member State. That authority can either be judicial (such as the High Court 
in the UK)107 or administrative (such as the Bundesministerium für Justiz in Germany).108 

102 Kapteyn 2008, p. 288.
103 See on this character for instance Greaves 1996. Cf. also Verhoeven 2008, and Verhoeven 2010, p. 53-56.
104 Cf. extensively Section 2.2.2.
105 Verhoeven 2008; Cf. also Rieckhoff 2007, p. 207 et seq.
106 See more extensively Jones & Suffrin 2008, p. 1239 et seq; Kerse & Kan 2005, p. 443 et seq.
107 See the European Communities Order (Enforcement of Community Judgments), SI 1972/1590, made 

under the European Communities Act 1972. See Kerse & Kan 2005, p. 444.
108 Bekanntmachung über die Zuständigkeit für die Erteilung der Vollstreckungsklausel zu Entscheidungen 

von organen der EWG und der EAG vom 3 February 1961, BGBl. II S. 50. See also Ruffert 2007b.

The Costanzo Obligation Maartje Verhoeven



242

The Costanzo obligation and the requirement of a statutory basisThe Costanzo obligation and the requirement of a statutory basis

 Although administrative authorities thus can be involved, the only action then concerns sup-
ply of an  order for enforcement under private law. That power directly derives from Article 
299 TFEU in combination with the national legal provision in which the competent authority 
is  appointed. Nevertheless, this is a very particular situation, in which only a very small role 
exists for the national administrative authority. In general, the collection of the fines only 
concerns the Commission and the company concerned. Therefore in general the question 
whether such decisions directly addressed to private parties can be equated to their required 
statutory basis is not relevant. 

With regard to the second group of decisions addressed to the Member States, a distinction 
should be made between, on the one hand, decisions that involve rules of a general nature 
– which have to be implemented in national law by the addressed Member State – and, 
on the other, decisions that are indirectly – by the intervention of the Member State as 
addressee – directed at one or more specified parties. The most well-known and often 
used examples of the latter are the decisions that oblige a Member State to reclaim the 
unlawful state aid of companies that are named in the decision. 

Decisions of a general nature addressed to the Member States
The nature of decisions with general rules addressed to Member States seems to be 
close to the character of a directive. As a rule, these decisions require implementation 
in national law, before the general rules of this decision can be applied, just as directives. 
That resemblance between the character of directives and decisions of a general nature 
addressed to Member States can also be retraced in the case law of the Court of Justice, 
albeit implicitly. For instance, the limits which the Court applies to direct effect are 
comparable to its case law on directives.109 The Court of Justice denied inverse direct 
effect of decision provisions already decades ago.110 In CARP another parallel was drawn; 
the Court prohibited the horizontal direct effect of a decision, addressed to the Member 
States, specifying the procedures for attesting the conformity of doors, windows, shutters, 
blinds, gates and related building hardware which had not been implemented in national 
law.111 Although it is unclear to what extent these different characteristics affect this 
outcome, it seems that this case again can be related to the case law on the prohibition 
of the horizontal direct effect of directives, although until now the Court of Justice has 
never explicitly mentioned this relationship.112 Hence, although the Court has never been 
explicit, the signs seem to indicate that decisions addressed to the Member States of a 
general character lack horizontal and inverse vertical direct effect. That means that they 
are not capable of replacing national law that has been left unapplied when this national 
law imposes obligations on private parties. This means that, for instance, unapplied 
permit requirements cannot be replaced by the decision provisions, which caused their 

109 See, for instance, Case 9/70 Grad [1970] ECR 825 and Case C-156/91 Hansa Fleisch [1992] ECR I-5567. 
See recently also Case C-18/08 Foselev [2008] ECR I-8745.

110 Cf. Case 30/75 SpA Unil-It. [1975] ECR 1419.
111 Case C-80/06, Carp [2007] ECR I-4473.
112 Nettesheim even explicitly says in general that the case law on the direct effect of directives can be  applied 

on the instrument of the decision as well: see Nettesheim 2001. 
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non-application. Decision provisions that are included in a decision of a general nature 
are therefore also unable to function as a direct legal basis, as that would also lead to the 
imposition of obligations which is prohibited by the case law of the Court. 

It seems that the national courts also adhere to the view that decisions of a general nature 
addressed to the Member States cannot function as a legal basis for national administrative 
authorities. A judgment of the District Court Rotterdam (Rechtbank Rotterdam), serves 
as a classic example in this regard. Under reference to the case law of the Court of Justice 
on direct effect of directive provisions, the district court prohibited inverse vertical effect 
of a decision providing general rules, addressed to a Member State. More specifically, 
the decision, adopted during the outbreak of Creutzfeldt-Jakob disease in the United 
Kingdom held a prohibition of the export of bovine meat from the United Kingdom to 
the other Member States, except when accompanied by a health certificate issued by an 
official veterinarian. The national administrative authority concerned based the decision 
not to allow bovine meat originating from the United Kingdom into The Netherlands 
directly on this European Decision, as it was not accompanied by the health certificate 
that the Decision required. The European Decision, however, including the requirement 
of the health certificate was not yet implemented in Dutch legislation. The District Court 
Rotterdam subsequently ruled that the national administrative authority concerned was 
not allowed to impose the requirement of the health certificate on a private party.113 De 
facto that meant that the power to require a health certificate could not directly be based 
on a decision of general nature, addressed to the Member State, i.e. The Netherlands. 
Hence, the decision – of a general nature, addressed to the Member State –could not thus 
function as the direct legal basis, as implementation was required. 

This approach of the District Court Rotterdam implies that it can be argued – by means 
of analogy to the case law on directives – that decisions of a general nature, addressed to 
a Member State cannot function as the direct basis for action by national administrative 
authorities, if this may imply negative consequences for individuals. On the 18th September 
2008, the College van Beroep voor het Bedrijfsleven (Dutch Trade and Industry Appeals 
Tribunal) held an interesting case in this regard, in which the Tribunal stated with regard 
to a decision of general nature, addressed to the Member States, that ‘Community law 
obligations deriving from this decision can only be executed, when national law provides 
for a statutory basis to do so, and the requirements to exercise this power have been 
met’.114 
Decisions with private parties as ‘indirect’ addressees
It is particularly questionable whether decisions, addressed to the Member State but 
nevertheless explicitly involving negative implications for a named private party, can 
function as a direct legal basis. As said above, the main decisions in this group concerned 

113 Dutch Rechtbank Rotterdam 25 November 1999, JB 2000, 37.
114 ‘pas uitvoering kan worden gegeven aan daaruit voorvloeiende communautaire verplichtingen, als het 

nationale recht daartoe in een bevoegdheid voorziet en aan de voorwaarden voor uitoefening van deze 
bevoegdheid is voldaan’; Dutch College van Beroep voor het bedrijfsleven 18 September 2008, AB 2008, 
359. 
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are Commission decisions, which oblige a Member State to reclaim the unlawful state aid 
of companies, which are named in the decision. This is an unconditional obligation, which 
nevertheless allows the Member State discretion as to decide the manner of recovery in 
national law.115 It is also a rule of national law to decide which authority is competent to 
recover the state aid. In practise, however, it generally clear which authority this is: as a 
rule, that is the authority, which granted the illegal aid in the first place. 

The question whether such decisions on the recovery of state aid can function as the 
required legal basis for actions by administrative authorities is answered both positively 
and negatively in the literature.116 Interestingly enough, both answers are based on the 
case law of the Court of Justice. Some authors accept that state-addressed decisions, 
which include negative effects for explicitly mentioned private parties, can be equated to 
a statutory basis.117 They mainly do so because such decisions generally do not provide 
any discretionary space for the authority concerned for implementation in national law. 
Therefore, in their view, the comparison with directives fails; they see the character of such 
decisions rather closer to the instrument of the regulation.

On the other hand, others argue that the fact that implementation in national law is 
required is decisive, emphasising that the Member State is the addressee of the decision.118 
Although it is generally quite clear which authority is competent to recover the state aid, 
and this recovery is a European obligation, it is still a matter of national law to assign 
the competent authority and the accompanying conditions and rules. Moreover, it is 
argued that as a decision can only impose obligations on its addressee, as Article 288 
TFEU (Article 249 EC (old)) states, a decision addressed to a Member State cannot 
directly impose obligations on private parties. This view is, again, based on the idea that 
the state-addressed decision is closely related to the directive. Hence, the line of reasoning 
on directives therefore also applies on the state-addressed decision.119 While a directive 
cannot directly impose obligations on citizens, it is argued that the same goes for the state-
addressed decision: in such cases, the national act in which state aid is reclaimed is the 
basis of the negative implications for individuals. 

To examine whether this comparison with directives is tenable, it is important to know to 
what extent state-addressed decisions can have horizontal or inverse vertical direct effect, 
as that is the main argument to deny that directives can function as direct legal basis. 
The case law of the Court of Justice would appear to include some implicit indications 
that decisions addressed to the Member States, but with negative consequences for 

115 Cf. Adriaanse 2006, p. 185.
116 Cf. Rieckhoff 2007, p. 208-209, who argues that no general opinion seems to exist with regard to this 

question in German doctrine.
117 See for this view, for example, Kadelbach 1998, p. 231; Scherzberg 1991; Weber 1987, p. 19.
118 See for this view, for example, Greaves 1996, p. 12; Tuengerthal 2003, p. 233; Vogt 2005, p. 171 et seq; 

Rieckhoff 2007, p. 213.
119 See for this line of reasoning Section 6.4.3.
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named private parties may have direct effect.120 When these implicit signals are correctly 
interpreted, this would offer other individuals (such as competing companies) the 
possibility to guarantee compliance of such recovery decisions before a national court. 
Hence, that means that such decisions can impose obligations on the individual mentioned 
in the decision, despite the fact that he or she is not the addressee. 

The fact that decisions can impose obligations on the ‘indirect addressees’ is in line with the 
fact that such named individuals can also institute proceedings against the decision concerned 
under Article 263(4) TFEU (Article 230(4) EC (old)). Hence, although a decision addressed 
to a Member State may thus, despite the phrasing of Article 288(4) TFEU (Article 249(4) EC 
(old)) lead to obligations for individuals explicitly mentioned in the decision, effective judicial 
protection is guaranteed for these ‘indirect addressees’. This, however, only applies when these 
individuals are listed by name in the decision. Sometimes that is not the case when decisions 
are addressed to an indefinite group of indirect addressees; see, for example, Commission 
Decision Nr. 1999/705/EC on the state aid implemented by the Netherlands for 633 Dutch 
service stations located near the German border.121 In such cases, no direct access to the Court 
of Justice exists, so the concerned individuals can only assess the validity of the decision con-
cerned via the national court by means of a preliminary question.

In this author’s opinion, the case law of the Court of Justice seems to indicate that decisions 
addressed to the Member States, but including an ‘indirect addressee’ mentioned by name 
can have negative consequences for that ‘indirect addressee’, despite the literal wording 
of Article 288 TFEU. Nevertheless, the precise conditions and requirements as a rule are 
left to national law. This applies for instance with regard to the recovery of state aid: the 
decision then only creates the obligation to recover, but not the necessary procedural rules 
in this regard. In that regard the decision itself thus does not suffice as sole legal basis.122 

6.5 Interim conclusion

When national law is set aside by administrative authorities due to the Costanzo obligation, 
the principle of legality comes into play when this non-application leads to a legal gap 
because of the loss of a statutory basis. In such cases, the question may come up whether 
provisions of EU law can fill the legal gap, and thus can be applied as direct legal basis.

The question whether provisions of European law can function as the legal basis that is 
required for action by administrative authorities, cannot be answered with a simple ‘yes’ 
or ‘no’ which applies for the entire corpus of European law. On the contrary, the question 
can be divided into two main components: (a) the competence of national administrative 
authority concerned, and (b) the legal basis of the administrative decision or regulation 

120 Case 77/72 Capolongo [1973] ECR 611; see more extensively Adriaanse 2006, p. 184.
121 OJ L 280, 30.10.1999, p. 87–121. Cf. also Case C-382/99 Netherlands v.Commission [2002] ECR I-5163; 

Case T-237/99 R BP Netherlands [2000] ECR II-3849.
122 Cf. Dutch Raad van State 11 January 2006 Fleuren-Compost, AB 2006, 208.
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concerned. This distinction has been inspired by the French distinction between 
compétence and base légale. In the definition applied in this thesis, competence is related 
to the internal division of powers among state organs in the state structure. By means 
of competences the tasks and powers are distributed among the different administrative 
authorities. It is, for instance, a matter of competence that the Competition Authority acts 
in the field of competition law. The legal basis concerns the specific power that is granted 
to a national administrative authority. Such powers can vary; an administrative authority 
may have power to grant a license, but the legal basis may also provide investigatory 
powers, for instance for competition authorities. 

The requirement of competence provides that it should be clear which administrative 
authority is competent to exercise powers. That requirement follows from the core aim of 
the legality principle to limit action of the administration by the law and prevent citizens 
against arbitrariness. Every power should clearly be addressed to a specific administrative 
organ, instead of providing general powers for ‘the state’ or to the entire administration. 
Hence, rules on internal state structure are required, providing a clear distribution of 
powers among administrative authorities. As a rule, the principle of national institutional 
autonomy implies that European law does not decide which national administrative 
authority is competent. Provisions are addressed to the Member States or to the ‘competent 
authorities’. In the exceptional case that European law does explicitly mention the national 
competent authorities, opinions differ as to whether this suffices, or still an institutional 
basis in national law is required. In this author’s opinion, a national institutional basis is 
still required, as it is up to the Member State to decide on the internal state structure and 
distribution of powers.

When the competence of the authority concerned is clear, the requirement of a legal basis 
remains. Hence, the question remains whether provisions of EU law can function as direct 
legal basis for their decisions or other actions. The answer to this question depends to a 
large extent on the nature of the instrument of European law concerned. The nature of the 
Treaties is to a great extent suitable to function as a legal basis, to the extent of the direct 
applicability. Regulations can also function as a legal basis, as they are directly applicable 
in the national legal orders by definition. Provisions of both the Treaties and Regulations 
can thus rather easily be compared to a statutory basis as required for the action of national 
administrative authorities. In practice, however, the Treaty provisions generally are not 
suitable to be applied as a legal basis, as they are not written to function as such for the 
administrative authorities of the Member States. As a rule they are formulated in general 
terms, and as a result cannot be directly applied in this regard, or for instance, are not 
suitable because they are formulated in a negative way (such as the four freedoms) or only 
providing institutional rules, without establishing a legal basis. Regulation provisions are 
in that extent often more suitable, as they are formulated more specifically and provided 
that it is clear which administrative authority is competent. More problems occur with 
regard to directives and decisions. 
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The main characteristic of the instrument of the directive is that transposition in national 
law is required. When this is not done correctly and/or in due time, direct effect of 
directive provisions is allowed, but the Court of Justice has explicitly prohibited negative 
consequences for individuals. When a power based on a directive only has positive 
consequences, without any third party being disadvantaged, things may be different. That, 
however, is unclear, as existing case law can be explained both negatively and positively in 
this regard. As the Court has never explicitly addressed this question, one cannot be sure. 
Maybe future case law will shed light on this issue. Moreover, the answer also depends 
on the strictness of the legality principle in the specific situation concerned: is a statutory 
basis also required for Leistungsverwaltung in the particular Member State, or not? When 
negative consequences for individuals are concerned, the prohibition of horizontal and 
inverse vertical direct effect is decisive. As a consequence of this prohibition, directive 
provisions do not seem suitable to be the direct legal basis of action by administrative 
authorities when this action has negative implications on private parties, as that would 
imply direct negative consequences on private parties. 

With regard to decisions, a distinction has to be made. Decisions directly addressed to 
individuals do not require any involvement of national administrative authorities. Hence, 
these can be left aside. Decisions addressed to the Member State(s), however, generally 
do require involvement by national administrative authorities. Specific rules in national 
law are required as far as such decisions are of an individual nature, for instance because 
they require the Member State to recover unlawful state aid from one or more companies 
mentioned by name in the decision. Rules of national law, then, are not only necessary to 
establish which authority is allowed to recover the money, but also to provide for further 
regulation of the power to recover the money. Opinions differ as to whether this means 
that the decision as such is the direct legal basis, or not. When decisions addressed to the 
Member State(s) are of a more general nature, their nature is closer to that of directives, as 
the case law of the Court implicitly seems to underline. That would imply that they cannot 
directly function as a basis for administrative powers which have negative consequences 
for individuals. Nevertheless, as no well established explicit case law exists in this regard in 
which general statements are made, the different national courts decide on a case-by-case 
basis, and opinions may differ. 
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SUPERVISIoN oF aDMINISTRaTIVE aUTHoRITIES IN THE aPPLICaTIoN 
oF THE CoSTANzo oBLIGaTIoN 

7.1 Introduction

The Costanzo obligation is addressed directly to the administrative authorities of the 
Member States. Hence, the smallest municipality to the largest organisations such as the 
national competition authority are all obliged to set aside provisions of national law that 
are incompatible with EU law. A violation of the Costanzo obligation may lead to liability, 
as the Court recently confirmed in Fuß.1

When it comes to the responsibility for the compliance with this obligation, however, 
European law maintains the traditional rule of international law that the Member States 
must be regarded as entities as regards the fulfilment of European law obligations. This 
means that the Member States are responsible to the European Union for the correct 
application of European law and have the general obligation to actively promote the 
observance of European law.2 The European Union, however, is neither concerned with 
the internal state structure of the Member States, nor which authority is assigned which 
task; that is the principle of national institutional autonomy.3 Each Member State is free 
to determine its own internal organisation, including the division of powers and duties 
among its administrative authorities. 

At first glance, these two basic presumptions of European law seem to be at odds with 
each other: in principle only being concerned with the Member State as an entity, but 
nevertheless addressing specific obligations to administrative authorities. This tension can, 
for instance, be illustrated by the recent DocMorris case.4 In this case, the administrative 
authority concerned (a minister of one of the Länder) decided that a provision of a federal 
statute was incompatible with EU law, and thus did not apply the provisions concerned. 

1 Case C-429/09 Fuß, Judgment of 25 November 2010, n.y.r. in the ECR.
2 Cf. Case C-494/01 Commission v. Ireland [2005] ECR I-3331.
3 As discussed extensively above in Section 2.3.2.
4 See extensively Section 5.2.3.

The Costanzo Obligation Maartje Verhoeven



250

Supervision of administrative authorities in the application of the 
Costanzo obligation

The Federal Government, however, argued at the oral hearing of the case that although a 
national administrative authority is in principle obliged not to apply national law which 
it deems incompatible with European law, this does not imply a duty for administrative 
authorities to provide access to the pharmaceutical market to companies, when national 
statutory law does not allow for that. In other words, the Federal Government drew different 
conclusions in the case of DocMorris than the administrative authority concerned. Hence, 
the tension that can exist within the Member States is clear. This chapter focuses on this 
tension between the Costanzo obligation, on the one hand, and the responsibility of the 
Member State for the compliance with the obligation, at the other.5

The key to solving this tension or paradox6 may be found in the possibilities that the central 
governments of the Member States have to supervise their administrative authorities. After 
all, if enough possibilities exist to instruct and supervise these authorities, it can be more 
easily accepted that the Member State as such is responsible towards the European Union 
for the correct compliance with the Costanzo obligation. If the possibilities for supervision 
are very limited, however, a clear tension may exist at the national level. Therefore, the most 
important question of this chapter is: do the Member States have sufficient possibilities for 
supervision and control, so that they are able to comply with their obligations under EU 
law?

It should be pointed out, however, that the supervision by the central Government of 
compliance with the Costanzo obligation by national administrative authorities often 
concerns provisions of national law that have been adopted by the – supervising – central 
Government. In other words, it is often the central Government that has violated European 
law in the first place by not having brought its legislation in line with European law, and is 
then involved in the supervision of its administrative authorities, telling them not to apply 
the provisions they adopted themselves. Hence, as Gerards rightly observes, supervision 
gets rather complicated when the Costanzo obligation is concerned with regard to 
directive provisions which have not been transposed correctly into national law in due 
time by the central government.7 That also applies when statutory law is incompatible with 
a provision of the European Treaties or a specific regulation. Of course the situation is less 
complicated when the administrative authority (such as a Ministry of one of the Länder) 
itself is the author of the provision which violates European law, but if not, it is in fact often 
supervised by the primary violator of European law. One should bear that in mind when 
looking at the specific possibilities for supervision.

This chapter deals with the distribution of powers between the different administrative 
authorities in the national legal orders of Germany, France and The Netherlands, and 
the possibilities that exist for supervision by the central government. To limit the scope 

5 A summarised version of this chapter has been published earlier: see Verhoeven 2010b. Cf. also Verhoeven 
2010c.

6 Jans, De Lange, Prechal & Widdershoven 2007, p. 18 et seq.
7 Gerards 2000, p. 213. 
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to the topic of the Costanzo obligation, the discussion is focussed on the possibilities 
of supervision by the central government with regard to acts or decisions, adopted by 
administrative authorities. In other words, the possibilities of supervision are discussed 
for cases in which the central Government wants to oblige an administrative authority 
to change an adopted act or decision, in order not to apply national law in favour of a 
directly effective provision of European law with which the provision of national law is 
incompatible. 

The methods of supervision by the central Government are discussed with regard to three 
particular methods of division of powers among administrative authorities in the internal 
state structure. Firstly, the federal nature of Germany is discussed: to what extent is the 
Federal Government, who is the main contact in the Federal State of Germany for the 
European Union, empowered to supervise the administrative authorities in the different 
Länder? Secondly, attention is paid to the system of decentralisation, which is present in 
all three Member States, and the extent of supervision allowed to the central government. 
In this regard, the focus is on municipalities as an example. Thirdly and finally, the 
position of independent administrative authorities is addressed. As it is again impossible 
to provide a general overview, the national competition authorities and the post and 
telecommunications authorities are discussed as examples, as they act in fields, which are 
to a great extent governed by European law.

7.2 German Federalism

7.2.1 Introduction

The main characteristic of the German legal system is obviously that Germany is a Federal 
Republic (Bundesrepublik), as is codified in Article 20(1) GG, consisting of the states 
(Länder) and the Federal State itself (Bund).8 This implies that state power is not centralised: 
the Federation is based on the joining together of the constituent Länder, which are all 
equal to each other and also posses state equality, independent of the Federation. Hence, 
the Länder also have, for example, their own constitutions and parliamentary systems. 
Nonetheless, their autonomy is limited by the provisions of the Federal Grundgesetz, in 

accordance with Article 28(1) GG.9 

The relationship between the Bund and the Länder is governed by the unwritten principle 
of federal loyalty (Bundestreue or the principle of Bundesfreundlichen Verhaltens). Both 
Bund and Länder are obliged ‘to work together for the essence of the constitutional federal 

8 This provision is obligatory and unchangeable, because it is incorporated in the so-called ‘Ewigkeitsklausel’ 
of Article 79 GG. This does not guarantee the existence of the Länder in their current form, however; the 
territory of the Länder can be changed (e.g. the creation of Baden-Württemberg in 1951). 

9 Cf. German Bundesverfassungsgericht 29 January 1974 Niedersächsisches Landesbesoldungsgesetz, BVerfGE 
36, 342, p. 360 ff; German Bundesverfassungsgericht 24 June 1986 Finanzausgleich I , BVerfGE 72, 330, 
p. 388. Jarass & Pieroth,2009, p.596 et seq.
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structure which unites them, and to contribute to the strengthening and promotion of 
the well-understood interests of the federation and its members’.10 In other words, the 
principle of federal loyalty prohibits every action that may harm the interests of the 
Federation as a whole or one or more of the Länder.11 Hence, this is a reciprocal obligation 
to consider each other’s legitimate interests, which underlies the whole system of German 
federalism. 

The relationship between the Bund, on the one hand, and the different Länder, on the 
other, is a two-way relationship, in which the Federal Grundgesetz clearly sets the 
boundaris. The Federation has several possibilities to influence the Länder. As said Article 
28(1) GG provides that the constitutions of the Länder have to comply with the federal 
Grundgesetz, thus setting a framework for the constitutions of the Länder. Moreover, the 
federal authorities may challenge Länder legislation before the Bundesverfassungsgericht 
on grounds of lack of competence (Article 93(1) GG) or interference with her powers 
(Article 93(1) GG). 

The Länder, on the other hand, are also involved at the level of the Bund by means of 
the Bundesrat, which is composed of members of the governments of the different 
Länder (Article 50 GG). In this way, they are involved in the process of legislation and 
administration of the Bund, as well as in matters concerning the European Union. Besides, 
they can also appeal to the Bundesverfassungsgericht when they fear that the Federation is 
interfering with their powers.12 

In this Section, the distribution of competences between Bund and Länder are first 
discussed, both with regard to legislative and executive powers. The current situation as 
described below was introduced by the Föderalismusreform which entered into force on 
the 1st September 2006, which sharpened distinction between the competences of Bund 
and Länder.

7.2.2  Distribution of competences between Bund and Länder

Both legislative and administrative competencies are divided between the Länder and 
the Federation. The distribution of competencies between the two levels is defined in the 
Grundgesetz. The basic principle is laid down in Article 30 GG: the Bund only has those 
powers that it has been attributed by the Grundgesetz, whereas the Länder disposes of the 
residuum (all the unmentioned other powers). The explicitly mentioned powers of the 
federation, however, are quite numerous in practice.13 

10 ‘dem Wesen des sie verbindenden verfassungsrechtlichen ‚Bündnisses‘ entsprechend zusammenzuwirken 
und zu seiner Festigung und zur Wahrung der wohlverstandenen Belange des Bundes und der Glieder 
beizutragen,’ German Bundesverfassungsgericht 26 March 1957 Reichskonkordat, BVerfGE 6, 309, p. 361.

11 Trüe 1996, p. 180. 
12 Art. 93(1) GG.
13 Jarass & Pieroth 2009, p. 596 et seq.
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Legislative powers
The division of legislative powers between Bund und Länder is governed by Articles  
70-74 GG, as revised by the Föderalismusreform. Article 70(1) GG provides that the Länder 
have the right to legislate, unless the Constitution has attributed legislative powers to the 
Federation. The Constitution provides several of such exceptions to the general rule with 
regard to specific subject matters. 

Article 71 GG provides that when the Federation has the power of exclusive legislation, 
the Länder cannot legislate, except when they are explicitly granted the power to do so by 
federal law. Therefore, to this extent the starting point of Article 70 GG is already reversed. 
Article 73 GG, then, lists the topics that are exclusively legislated by the Federation, such 
as foreign affairs and defence, currency and citizenship. 

In areas of concurrent legislation, some rather confusing rules apply, which differ from sub-
ject to subject. Firstly, Article 74 GG provides the thirty-three topics that fall within the scope 
of concurrent legislation. Several of these topics may also concern European law, such as 
environmental topics as water management and protection of nature and landscape, but also 
labour law, and rules on the stay of foreigners. According to Article 72(1) GG the Länder are 
competent to legislate on these topics as long as the Federation has not done so. Statutes at the 
level of the Länder are automatically rendered ineffective when a federal statute is adopted. 
If the Federation has made use of its power to legislate, however, the Länder may still enact 
laws at variance with this legislation with respect to some specific topics. Several of these 
topics concern environmental law, which thus may hinder the process of implementation of 
European law in that field by the Federation. Finally, the use of the legislative powers by the 
Federation with regard to some of the subjects of concurrent legislation is limited to cases in 
which an establishment of equal living conditions or maintenance of economic or legal unity 
through federal law is required according to Article 72(2) GG.14 

Any subject that is not listed in these constitutional provisions on exclusive and 
concurrent legislation falls within the legislative competences of the Länder, according 
to the rule of Article 70(1) GG. When a legal basis for a federal law cannot be found, 
the Bundesverfassungsgericht can repeal the federal law as unconstitutional because of a 
lack of competence. For example, the areas of policing or planning law and the law on 
the organization of counties and municipalities (Kommunalrecht) fall within the exclusive 
scope of the Länder because it is not mentioned in Articles 73 and 74 GG.

Finally, it should be noted that the case law of the Bundesverfassungsgericht indicates that 
additional Federation competencies have been accepted if they are closely linked to a subject 
of exclusive competence (Bundeskompetenz kraft Sachzusammenhangs).15 For example, 
legislation on cultural institutions abroad is provided by the Federation, because of a link with 
foreign affairs, an area of exclusive competence according to Article 73(1) GG. This acceptance 

14 Art. 72(2) GG.
15 German Bundesverfassungsgericht 16 June 1954 Baugutachten, BVerfGE 3, 407, p. 421.
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of ‘implied powers’ may at least be called questionable, because these competences are not 
expressly provided by the Grundgesetz, despite the fact that Article 70 GG requires this.

The long list of areas mentioned in the provisions on exclusive and concurrent legislation 
and the acceptance of ‘implied powers’ with regard to legislation by the Federation in 
related subjects, shows that – in spite of the character of Article 70(1) GG – the power 
to legislate de facto lays primarily at the level of the federation. This dominant role is 
strengthened by Article 31 GG, which ensures that in case of conflict between existing 
federal law and a law of a Land, the federal law prevails and renders the state law ineffective 
(Bundesrecht bricht Landesrecht). 

Executive powers
Although legislative powers are thus primarily concentrated at the federal level, the Länder 
are the most important level with regard to the execution of law.16 Article 83 GG provides 
that as a rule, the Länder execute federal laws in their own right. Article 84(1) GG nuances 
this starting punt somewhat, providing a detailed set of rules on how the Federation can 
nonetheless provide for rules on administrative procedures:

‘Where the Länder execute federal laws in their own right, they shall provide for the 
establishment of the requisite authorities and regulate their administrative proce-
dures. If federal laws provide otherwise, the Länder may enact deviating regulations. 
If a Land has enacted a law pursuant to sentence 2, subsequent federal laws regulating 
the  organisation of authorities and their administrative procedure shall not be enacted 
until at least six months after their promulgation, provided that no other determina-
tion has been made with the consent of the Bundesrat. Sentence 3 of paragraph (2) 
of Article 72 shall apply accordingly. In exceptional cases, owing to a special need for 
uniform federal legislation, the Federation may regulate the administrative procedure 
with no possibility of separate Land legislation. Such laws shall require the consent of 
the  Bundesrat. Federal laws may not entrust municipalities and associations of munici-
palities with any tasks’. 

Laws of the Länder are obviously executed on their own authorities. With regard to 
Federal law, Article 83 GG repeats the general rule of Article 30 GG: the Länder execute 
Federal laws in their own right, unless the Grundgesetz provides exceptions. With regard 
to administration, Articles 86-90 GG provide only for a few exceptions in favour of the 
Federation. Thus, as opposed to the legislative field, the general rule is also applicable in 
practice. Hence, the legislative competences of the Bund are clearly wider than its executive 
competences. The possibilities of supervision by the federation on the application of 
Bundeslaw by the Länder differ according to the subject. 

Three forms of execution by administrative authorities can be distinguished. First, the 
administrations of the Länder apply their own legislation. Secondly, the administrative 

16 Schröder 2007, p. 101.
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authorities of the Länder are often also competent to apply and execute the law of the Bund, 
which the Constitution calls Landesverwaltung. Finally, the administrative authorities 
of the Federation execute the Bundesrecht themselves (the so-called Bundesverwaltung, 
Article 86 GG). In particular the Landesverwaltung and the Bundesverwaltung is discussed 
below.

Administration at the level of the Länder 
At the level of the Länder, the Constitution and laws of the Land determine the 
administrative organisation, which is more-or-less comparable in all larger Länder17 
and is comparable to the Federal hierarchical structure. Article 28 GG guarantees this 
institutional autonomy with regard to administrative organization. On the upper level are 
the principal authorities (oberste Ländesbehörden) such as the Government of the Land 
(Landesregierung), the Prime Minister and the Ministries. This level has both governmental 
and administrative duties. The superior authorities of the Länder (Landesoberbehörden) 
can be compared to the Federal superior authorities, being subordinate to a Ministry and 
competent for a special subject on the whole territory of the state. Not every state has 
intermediate authorities (Landesmittelbehörden), especially not smaller Länder. They are 
subordinate to a supreme Land authority and are competent only with respect to a part of 
the territory of the Land, supervision minor subdivision. As Schröder says, ‘this level is 
characterised by horizontal concentration of administrative duties, reflecting the unity of 
administration’’.18 Finally, lower authorities of the Länder (untere Landesbehörden) such as 
the chief executive of a county, cities not belonging to a district, etc., have jurisdiction only 
with respect to a small part of the Land and are subordinate to an intermediate authority 
(or a superior authority, when the intermediate level does not exist).

As said above, Article 83 GG presumes that the main responsibility of administration lies 
at the level of the Länder. In the first place, the administrative authorities of the Länder 
are competent to execute and apply the laws that were adopted on their own level, in 
accordance with Article 30 GG. In this regard, there is no supervision or control by the 
Bund.

With regard to the application of Bundesgesetze, Articles 83 and 84 GG provide that the 
Länder apply and execute these ‘in their own right’ (als eigene Angelegenheit), unless the 
Grundgesetz provides otherwise.19 This administration ‘als eigene Angelegenheit’ it is called 
Landeseigenverwaltung. This implies that the Länder apply and execute the Federal laws as 
their own law. Moreover, the Länder decide themselves about the competent administrative 
authorities concerned and apply their own administrative procedural laws.20

Supervision of the Bund on the Landeseigenverwaltung of Federal law by the Länder is 
only possible to a limited extent and is governed by Article 84 GG. That is to say, the 

17 Schröder 2007, p. 103.
18 Schröder 2007, p. 104.
19 German Bundesverfassungsgericht 11 March 1980 Berufsausbildungsabgabe, BVerfGE 55, 274, p. 318.
20 Maurer 2010, p. 596 et seq.
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Federal Government can only supervise to ensure that the execution of federal statutes is 
in accordance with the law (Article 84(3) GG, the so-called Rechtsaufsicht, which concerns 
the lawfulness of the application). When the Bund is of the opinion that the execution is not 
in accordance with the law, Article 84(4) GG provides rules on how to solve this problem. 
Generally, no power exists to supervise the Länder with regard to how the federal laws 
should be executed in individual cases, or for example on the usefulness or effectiveness 
of the decisions of the administration of the Länder (the so-called Fachaufsicht, which 
concerns the effectiveness). Article 84 V GG provides an exception in which such 
instructions, but this provision is very rarely used in practice. 

As  said, an exception to the rule that the Länder execute federal laws as Landeseigen-
verwaltung can only be made in the Grundgesetz. This is the Bundesauftragsverwaltung 
(Article 85 GG), which means that the Länder execute Federal laws at the behest of the 
Federation. Also in this case, the authorities of the Länder execute federal laws, within the 
scope of the organisational and procedural law of the Land concerned, although Article 
85 GG provides the possibility for the Bund to limit this autonomy. Nevertheless, the main 
difference with Landeseigenverwaltung is that the competent Federal Minister is empowered 
to issue instructions on the effectiveness in practice of the implementation of the law 
concerned, and on specific cases. This is codified in Article 85(3) GG, and means that the 
Bund then has not only the possibility of Rechtsaufsicht, but also of Fachaufsicht. Moreover, 
according to the case law of the Bundesverfassungsgericht, the Landesminister is obliged to 
follow the instructions of the Bundesminister, even when it deems it unlawful.21

The power of Article 85(3) GG has in practice become important in the 1980s, when 
the CDU-Bundesregierung had other plans with regard to nuclear politics than the SPD-
landesregierungen. This also happened after the elections of 1998, with the opposite effect.22 
According to Article 87c GG, in conjunction with Article 74 11a GG, the Federal legislature 
can decide that federal laws on nuclear power are applied in Bundesauftragsverwaltung. 
This has been decided in Article 24(1) Atomgesetz, with regard to most provisions of this 
statute. Therefore, the Bundesregierung is allowed to supervise by both Rechtsaufsicht and 
Fachaufsicht, en can use the latter to force its views through.

Administration at the level of the Bund
The administration at the Federal level is organised in a hierarchical way. At the upper 
level23 are the Ministries and the Supreme Federal authorities (oberste Bundesbehörden), 
such as the Federal Ministers with their Ministries and the Federal Chancellor. They are 
competent for the whole territory and are vested with rights and duties by the Constitution. 
In some cases, these Ministries also have divisions at the middle (Bundesmittelbehörden) 
or lower level (untere Bundesbehörden). The second level is a level for higher administrative 
authorities, which are intermediately subordinated to a supreme authority. They are vested 

21 Maurer 2010, p. 600 et seq.
22 Maurer 2009, p. 548-549.
23 Which Schröder 2007, p. characterises as the policy-making level, p. 102.
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with supervisory powers for the whole territory, without having a region substructure. The 
third and last level is the executive level, in which the lowest administrative authorities are 
competent only for a certain region, in which usually a region structure exists. 

As stated above, application of federal law by the Bund only exists in exceptional cases, 
and can only be decided upon in the Constitution. From Article 87 GG onwards, the 
Constitution explicitly assigns the execution of legislation with respect to several topics 
to the Federal level: i.e. the Federal Border Police Authorities, armed forces and Federal 
Office of Crime Investigation. 

Federal administration can take place in a direct or an indirect manner. Direct Federal 
administration takes place when the Federation itself enacts and executes its laws, 
(Bundeseigene verwaltung) whereas indirect administration refers to execution by 
independent federal bodies or authorities (unmittelbaren Bundesverwaltung).24 

In case of both forms of Bundesverwaltung, supervision is of course different than 
in the Bund-Länder relation. Nevertheless, because of the hierarchical character of 
German administration, in the end there is always a Minister who is responsible for 
the execution of the laws by the administrative authorities concerned. With regard to 
Bundeseigene verwaltung, this concerns both Rechtsaufsicht and Fachaufsicht; with regard 
to administration by independent bodies or authorities, generally only the possibility of 
Rechtsaufsicht exists.

7.2.3 Supervision

It is clear that the Federal system in Germany leads to concerted action of both the 
Bund and the different Länder. That also applies to EU law, which can be included in the 
general scheme on the Bund-Länder relationship, which has been sketched above. As far 
as European law requires implementation into national law by the national Member State, 
the rules on the division of legislative competences between Bund and Länder as codified 
in the German Constitution apply analogously to decide whether this implementation 
should take place on the federal or the state level.25 This means that the subject matter 
concerned determines the level of implementation by the legislature on either the level 
of the Bund or at the level of the Länder. With regard to the execution of European law, 
Articles 83 – 89 GG are applied analogously.26 Hence, this means that the execution and 
application of European law mainly takes place at the level of the Länder, just as the 
general rule is for the application of German law. That, thus, means that particularly the 
administrative authorities of the Länder are the main addressees of the Costanzo obligation. 
In this regard,the recent decision in DocMorris, in which a minister of one of the Länder 

24 Maurer 2010, p. 602-603; cf. for this terminology for instance German Bundesverfassungsgericht 23 March 
1960 Familienlastenausgleich I, BVerfGE 11, 105 p. 108 and German Bundesverfassungsgericht 12 January 
1983 Schornsteinfegerversorgung, 63 BVerfGE 63, 1, p. 36.

25 Rengeling 1995, p. 949; Weber 1987, p. 27.
26 Maurer 2009, p. 552-553; Trüe 1996, p. 196.
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decided that the Bundesgesetz he had to apply was incompatible with European law, as 
discussed above is particularly noteworthy.27

Control by the Federation on the application of European law by the Länder
The Grundgesetz does not include rules on supervision that are particularly geared 
to European law.28 Therefore, the general provisions on the division of competences 
between the Federation and the Länder are applied, which implies that the possibilities of 
supervision differ from case to case. 

Kössinger has described the possibilities in this regard, and has distinguished three 
methods by which the Federation can influence the application of European law by the 
authorities of the Länder: (a) federal supervision (Bundesaufsicht), (b) federal compulsion 
(Bundeszwang) and (c) the possibility of a reference to the Bundesverfassungsgericht. 
The first option of federal supervision only applies with regard to cases in which the 
application of federal law by the administrative authorities of the Länder is concerned. 
When the application of European law concerns a subject that is part of the legislative 
competences of the Länder, the Federation does not have any powers under Article 84 GG 
to supervise whether this Länder law is applied correctly – or for instance is incompatible 
with European law. Federal compulsion and a reference to the Bundesverfassungsgericht, 
however, are options regardless whether the administrative authorities of the Land 
concerned apply federal law or Länder law.

Finally, the possibility for the recovery of costs because of the violation of European law 
is briefly addressed. 

Federal supervision
As stated above, the application of Federal law generally has the form of Landes-
eigenverwaltung: the Länder apply and execute the federal law ‘in their own right’ (als 
eigene Angelegenheit). Supervision of the Bund is governed by Article 84 GG, and limited to 
the so-called Rechtsaufsicht; the Federal Government can supervise whether the execution 
of federal statutes is in accordance with the law (Article 84(3) GG). The Bund has a right to 
information (Article 84(2) and 84(3) GG) in this regard. In accordance with Article 84(5) 
GG, this supervision may include instructions in individual, specific cases, when this has 
explicitly been provided for in a federal law. This power, however, can only be granted to 
the Bundesregierung (as a college) in specific cases, and the instruction has to be addressed 
to the oberste Landesbehörden. It is hence meant to be an exception, because it creates a 
hierarchical relation and interferes greatly with the administrative powers of the Länder. 
It is only rarely applied in practice.29

27 Joined Cases C-171/07 and C-172/07 Apothekerkammer des Saarlandes [2009] ECR I-4171.
28 Kössinger 1989, p. 150.
29 E.g. Article 6(1) Bundesleistungsgesetz, Article 15(4) Wehrpflichtgesetz, Article 65(2) Ausländergesetz, 

Article 29 Außenwirtschaftsgesetz.
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Moreover, in case of Bundesauftragsverwaltung, the competent Federal Minister not only 
has the possibility of Rechtsaufsicht, but moreover Article 85(3) GG empowers him to 
issue instructions on both the lawfulness and the effectiveness of individual decisions (the 
so-called Fachaufsicht); ‘die Fachaufsicht is grundsätzlich total, und reicht also bis hin zur 
Revision einer Einzelentscheidung.’30 

When the Bundesregierung discovers shortcomings with regard to the application of federal 
law by the Land authorities, and these shortcomings are neither corrected nor resolved, 
the case can be taken to the Bundesrat to decide whether the state concerned has infringed 
the law. Either of the parties can appeal the decision of the Bundesrat to the level of the 
Bundesverfassungsgericht. Although this judicial method of dispute settlement, which is 
discussed in more detail below, is hardly ever used in practice, it makes clear that the Bund 
has a judicial means to ensure the correct application of European law in this field.

Federal compulsion
The instrument of federal compulsion or ‘Bundeszwang’ is provided for by Article 37 GG. 
On the basis of this Article, the Bundesregierung can, after accordance of the Bundesrat, in 
case of failure by a Land to fulfil its ‘Bundespflichten’ – that is to say the obligations following 
from the Constitution or any other federal law – take the necessary measures to compel 
the Land concerned to fulfil its duties. This provides discretion for the Bundesregierung. 
Although Article 37 GG speaks of Federal laws, it may be suggested that this power 
may also be applied for negligence of duties under European law, because the breach of 
European law can be regarded as a violation of a ‘Bundespflicht’.31 Some derive this from 
the wording of Article 288 TFEU (Article 249 EC (old)) others argue that the principle 
of Bundestreue of the German Constitution suffices to see it as a duty of the Länder to 
safeguard that Germany meets its European obligations.32 It can, therefore, be argued that 
the principle of loyal co-operation implies that the Bundesregierung is obliged to use the 
power of Article 37 GG when the Länder do act contrary to European law.33 Nevertheless, 
the Bundesregierung can only use the instrument of federal compulsion when a violation 
has taken place, so not for instance before the implementation period has ended. 

It is clear that this power has enormous political and judicial consequences. Therefore, 
it is meant for very exceptional cases and has never been applied thus far.34 The fact that 
approval of the Bundesrat  – and thus the Länder themselves – is required, ensure that it 
less powerful in practice. Nevertheless, it has to be said that this competence can be a good 
option for the Federation to safeguard that the administrative authorities of the Länder 
comply with European law, hence including the Costanzo obligation, albeit only after a 
violation of European law has taken place.

30 Döhler 2001, p. 77.
31 Kössinger 1989, p. 154.
32 Baier 2006, p. 213-215; Maurer 2009, p. 553.
33 Baier 2006, p. 218.
34 Sierck & Pöhl 2006, p. 6. 
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The possibility of a reference to the Bundesverfassungsgericht
When the Bundesregierung is of the opinion that the administrative authorities of one of 
the Länder do not comply with their obligations under European law, it can refer the case 
to the Bundesverfassungsgericht. An action for Abstrakte Normenkontrolle implies that the 
law of the Land is reviewed in the light of the German Constitution. However, one has 
to bear in mind that the German Constitution and not European law is the standard of 
review,35 and thus this action cannot directly solve problems with regard to the application 
of the Costanzo obligation at the level of the Länder. Although no case law exists, it can be 
argued that the Costanzo obligation can be ‘translated’ into a ‘Bundespflicht’ or an aspect 
of the Bundestreue.36 

The Bundesregierung can also initiate an action under Article 93(1) GG, the so-called 
Bund-Länder-streit, if it deems that one of the Länder violates one of its duties by acting 
contrary to European law, or refraining from acting as required. This is a rather drastic 
option, which is not used that often but still sometimes with regard to cases which concern 
European law.37 Nevertheless, it has never been used thus far with regard to the Costanzo 
obligation, but it is available in theory.

One has to bear in mind, however, that both options to call upon the Bundesverfassungs-
gericht are primarily focussed on the goal of safeguarding the compliance with Federal law, 
and have not been designed for the Costanzo obligation. The obligation to set aside national 
law (either federal or state law) and to apply European law instead is of course an odd one, 
which is rather hard to fit into the picture of Bund – Länder relations. Nevertheless, as 
a ‘Bundespflicht’ or an aspect of the Bundestreue the obligation to set aside national law 
in case of conflict and to apply European law instead, may be included in the German 
system. Nevertheless, this has never happened in practice thus far.

The recovery of costs because of the violation of European law
Until recently¸ the Länder did not suffer any consequences if they violated European law. 
Since the Föderalismusreform, the German Constitution provides for two provisions that 
allow the Bund to recover financial costs on the Länder. The most general provision is 
Article 104a(6) GG, which provides very specific rules in this regard.38 This provision 

35 German Bundesverfassungsgericht 9 June 1971 Alfons Lütticke GmbH, BVerfGE, 31, 145, p. 174 et seq.
36 See with further references Kössinger 1989, p. 154.
37 Cf. German Bundesverfassungsgericht 17 Oktober 2006 Agrarmarktförderung Land Mecklenburg-

Vorpommern 2 BvG 1/04 and cf. German Bundesverfassungsgericht 17 Oktober 2006 Agrarmarktförderung 
Land Brandenburg 2 BvG 2/04, which concerned the recovery of subsidies by the Commission from 
Germany. The Federation wanted to recover the money from the Länder, which were responsible. The 
Bundesverfassungsgericht concluded that Article 104 a (5) GG provided a power to do so.

38 ‘In accordance with the internal allocation of competencies and responsibilities, the Federation and 
the Länder shall bear the costs entailed by a violation of obligations incumbent on Germany under 
supranational or international law. In cases of financial corrections by the European Union with effect 
transcending one specific Land, the Federation and the Länder shall bear such costs at a ratio of 15 to 85. 
In such cases, the Länder as a whole shall be responsible in solidarity for 35% of the total burden 
 according to a general formula; 50% of the total burden shall be borne by those Länder which have 
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boils down to the principle that costs that follow from non-compliance with supranational 
obligations are distributed along the internal division of powers. That applies, for 
instance, with regard to lump sums or penalty payments under Article 260 TFEU (Article 
228 EC (old)). For instance, the competent legislature has to pay when a directive has 
been implemented incorrectly. In cases of financial corrections by the EU with effects 
transcending one specific land, special rules apply. Alongside this, Article 109(5) GG 
provides specific rules for financial sanctions following from the instrument of budgetary 
discipline. This, however, is not discussed here as it cannot be used with regard to the 
Costanzo obligation.

7.3 Decentralised administrative authorities

7.3.1  Introduction

The system of decentralisation is present in all three Member States and incorporated 
in the domestic Constitutions.39 In general terms, decentralisation implies that not 
all governmental power is vested in the central Government at the state level, but that 
decentralised authorities also have their own tasks, duties and powers to take their own 
decisions. Apart from these autonomous powers, decentralised authorities often perform 
tasks that have been assigned to them by the central Government or by the Government 
of the Land concerned. Moreover, decentralised authorities have their own democratic 
legitimation, independent from the democratic basis of the central Government.

That these decentralised authorities can also cause important problems with regard to 
the application of European law, is evident, and has been indicated, for instance, in the 
Braunschweig case.40 The Commission lodged this procedure against Germany, because the 
City of Braunschweig and Braunschweigsche Kohlebergwerke concluded a contract under 
which the latter was made responsible for residual waste disposal by thermal processing for 
a period of thirty years, without prior publication of a contract notice, although this was 
required by the Tender Directive.41 Although Germany pointed out that the Government 
of Lower Saxony had instructed all local authorities to comply with the provisions on the 
award of public contracts, the Court of Justice ruled that Germany had failed to fulfil its 

caused the encumbrance, adjusted to the size of the amount of the financial means received. Details shall 
be regulated by a federal law that shall require the consent of the Bundesrat.’

39 Article 72 et seq of the French Constitution, Article 28 of the German Constitution, Chapter 7 of the 
Dutch constitution.

40 Joined Cases C-20/01 and C-28/01 Commission v. Germany [2003] ECR I-3609. Cf. in this regard also 
Case C-387/97 Commission v. Germany [2000] ECR I-5047, in which Greece was ordered to pay a non 
compliance penalty as a decentralised authority failed to take the measures necessary to ensure that waste 
is disposed without endangering human health and without harming the environment, as required by a 
directive.

41 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of 
public service contracts (OJ 1992 L 209, p. 1).
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obligations under Directive 92/50/EEC (the Tender Directive).42 The imposition of a fine 
was only narrowly avoided.43

This case shows the importance of decentralised authorities in the application of European 
law. Decentralisation can have a territorial character – such as for example, regions, 
provinces and municipalities, the so-called collectivités territoriales under French law. This 
is the original form of decentralisation, which relies on the difference between national 
and local affairs.44 Currently decentralisation also takes place with regard to a functional 
character (les institutions spécialisées or établissement public under French law), – such as 
the Commodity Boards for several branches in the agricultural sector under Dutch law. 
Finally, a combination of both territorial and functional decentralisation can also apply, 
such as the Dutch District Water Boards, which all have their own region to govern on the 
subject of water management. As it is impossible to discuss the supervision on all these 
decentralised authorities in detail, this Section focuses on the supervision of municipalities. 
Municipalities can be found in all three countries discussed in this book, and they act in 
fields in which the influence of European law is apparent. Besides, they have to respect 
important rules of European law in their day-to-day routine, such as the rules on state 
aid and tender procedures. Moreover, comparable discussions exist in Germany, France 
and The Netherlands with regard to the responsibilities of the central Government with 
regard to the application of European law by these municipalities. The outcome of these 
discussions, however, differs from Member State to Member State, as is seen below.

7.3.2 France

Although some may still see France as a centralised state, this has been nuanced to a great 
extent in recent times. The power of annulment by the central Government of decisions 
taken by decentralised authorities was removed in the first reform of decentralisation in 
1982-1983. Accordingly, the decentralised authorities received several new powers in 
the field of economics, social policy, culture, education and environmental planning.45 
Moreover, in the second decentralisation reform of 2003-2004, the constitutional 
protection of the system of decentralisation has been strengthened. Currently, Article 
1 French Constitution guarantees the existence of territorial communities, such as the 
communes, the départements and the regions. Moreover, the French Constitution even 
provides for a subsidiarity principle in Article 72(2), albeit that the French decentralised 
authorities do not have their own autonomous tasks (as in Germany and The Netherlands), 
but only those tasks as assigned by the legislature. 

42 The defence was of no avail that it is a principle of German law that a contract entered into by a contracting 
authority in breach of the provisions on public procurement may be terminated only for a serious reason, 
which does not include the circumstances leading up to conclusion of the contract.

43 As the infringement was terminated in due time by Germany by terminating the illegal tender contract. 
See Case C-503/04 Commission v. Germany [2007] ECR I-6153. 

44 Rivero & Waline 2006, p. 36-37.
45 See extensively Rosselot 1982. 
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Supervision is also already provided for in the French Constitution; all the territorial 
administrative authorities act under the supervision of a state representative, which 
exercises the so-called ‘autorité de tutelle’ (guardianship).46 This power of guardianship 
has to be attributed by law or règlement, and includes only those powers that have been 
granted explicitly by the law.47 In practise the autorité de tutelle is exercised by prefects, as 
is discussed below. 

The prefect
The guardianship for communes, departments and regions is exercised by the prefect 
(préfet). This institution was established by Napoleon Bonaparte in 1800, and still is a key 
figure in the French administration, as he is – as a ‘decentralised’ authority – part of the 
central Government, and responsible for supervision on the territorial authorities.48 

The powers of the prefect are specified in a décret of 2004,49 which reads: 

‘The prefect is the representative of state authority; this applies to the regional prefect 
in the regions, and the departmental prefect in the departments. They have the duty 
to protect national interests and respect for the law. They represent the prime minister 
and each of the ministers. They observe the execution of regulations and governmental 
decisions. They lead, under the authority of the ministers and under the conditions of 
this 2004 decree, the decentralised services of the State.’50

An important power that the prefect has in his department or region is the power to 
control the legality of acts of local authorities. The acts of the authorities of the region 
are controlled by the préfet de region (regional prefect), those of the département by the 
préfet de département and those of the communes generally by the sous-préfet (deputy 
prefect). Until the entry into force of the law of 2nd March 1982,51 this control took place a 
priori, in other words prior to the act being adopted. Since the entry into force of this Act, 
however, the control by the prefect takes place a posteriori; the acts of local authorities are 
immediately applicable and enforceable after publication (regulatory acts) or notification 
(individual decisions), without the requirement of an approval by the prefect. Moreover, 
an important change is that the prefect is no longer entitled to annul an act him or herself, 

46 See very extensively Gohin 2006, p. 742 et seq and Chapus 2001, p. 408 et seq.
47 French Conseil d’État 17 January 1913, Congrégation des soeurs de Saint Régis, Rec., p. 72; Chapus 2001, 

p. 409.
48 From 1982 to 1988 prefects were called commissaires de la République (the Republic's commissioners).
49 Décret n° 2004-374 du 29 avril 2004 relatif aux pouvoirs des préfets, à l'organisation et à l'action des 

services de l'Etat dans les régions et départements.
50 ‘Le préfet de région dans la région, le préfet de département dans le département, est dépositaire de 

l'autorité de l'Etat. Ils ont la charge des intérêts nationaux et du respect des lois. Ils représentent 
le Premier ministre et chacun des ministres. Ils veillent à l'exécution des règlements et des décisions 
gouvernementales. Ils dirigent, sous l'autorité des ministres et dans les conditions définies par le présent 
décret, les services déconcentrés des administrations civiles de l'Etat.’

51 Loi n° 82-213 du 2 mars 1982 relative aux droits et libertés des communes, des départements et des 
regions.
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but can only refer the act concerned to an independent court, as is discussed below. This 
obviously also limits the examination to the legality of the act, and excludes the motives or 
opportunity of the decision,52 which safeguards the principle of ‘libre administration’ (free 
administration) of the local authorities.53

The local authorities are obliged to submit some acts to the prefect. These are exhaustively 
specified; this concerns the acts ‘with the most important consequences’.54 For communes, 
for example, this obligation generally concerns all general applicable acts, except acts of 
the major in his capacity as representative of the State, decisions on tenders, and private 
acts.55 Moreover, some specific statutes also provide for obligations to submit acts to the 
prefect: for example the intention to provide state aid has to be referred to the prefect.56 
When submission is required, the control automatically takes place when the act has been 
received by the prefect (and meanwhile the act concerned still is immediately applicable). 
All other acts also enter into force without being sent to the prefect.57 However, the powers 
that the prefect has with regard to control of legality can also be exercised with regard to 
those other acts of which the prefect is informed.58 This can, for example, be the case when 
the local authority voluntarily has submitted the act (although it is not obliged to do so) 
or when a third party has asked for legality control.59 By a loi of 13th November 2004, the 
system has been further reformed, reducing the number of acts that are subject to control 
by the prefect.60 

The instrument of legality control also contains an administrative, more informal option 
for the prefect. The idea of the legislature was that in cases in which the prefect judged an 
act of an administrative authority as illegal, he should first try to persuade the authority 
concerned by an informal procedure to modify the act. As stated in the circular that 

52 Before 1982, the préfet also examined the opportunity of the act in his a priori examination.
53 Gohin 2009, p. 748.
54 Article L-2131-2 Code général des collectivités territoriales and the ‘Circulaire du ministère de l'Intérieur 

du 22 juillet 1982 relative aux nouvelles conditions d'exercice du contrôle de légalité des actes administratifs 
des autorités communales, départementales et régionales’ lay down under which condition this applies. 

55 See more extensively with regard to communes L-2131-1 and L-2131-3 Code général des collectivités 
territoriales.

56 Article L-1511-1 Code général des collectivités territoriales; the decentralised authority is moreover 
obliged to recover illegal state aid is a decision of the European Commission or the Court of Justice, 
à  titre provisioire ou definitif, requires this. If the decentralised authority lacks to do so within a month, 
the prefect can start the recovery action on the basis of Article L-1511-1 (2) Code général des collectivités 
territoriales. Possible financial consequences of too late recovery are also for the decentralised authority 
concerned.

57 Article L-2131-3 Code général des collectivités territoriales.
58 French Conseil d’État 4 novembre 1994 Département de la Sarthe, Rec., p. 1109.
59 See with regard to the latter Article L2131-8 CGCT with regard to communes, Article L-3131-3 for 

departments and Article L4142-3 for regions. Alternatively, third parties can also start an action for 
recours pour excès de pouvoir themselves, under the conditions of Articles 2131-8 and 2131-9 Code 
général des collectivités territoriales (communes), Article 3131-3 Code général des collectivités 
territoriales (départements) and Article 4142-3 Code général des collectivités territoriales (régions).

60 See Articles L2131-2 and L2131-3 Code général des collectivités territoriales with regard to communes; 
Article L3132-1 for départements and Article L4142-1 for régions.
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the Minister addressed to the prefects: ‘I ask you (…) to systematically inform the local 
authority concerned before lodging an appeal before the administrative court with regard 
to acts which you deem illegal, and to report them all useful details in order to allow them 
to render the acts concerned legal’.61 This is the so-called recours gracieux or ‘régulation 
pré-contentieuse’. The use of this procedure by the prefect is not strictly mandatory; he can 
as well directly take an alleged illegal decision to court. Moreover, when the prefect has 
already started an action before an administrative court, he can meanwhile try to solve the 
matter outside court, and eventually withdraw his action in court.62 

The most important power that the prefect has with regard to the control of legality 
of acts of local authorities is that he or she is entitled to submit alleged illegal acts to a 
court, within two months after he received the act.63 This is the so-called action of ‘déféré 
préfectoral’ or prefectoral referral, which resembles the well-known French recours pour 
excès de pouvoir.64 The power of ‘déféré préfectoral’ also includes the possibility to ask 
suspension of the act concerned in case of serious doubts about its legality.65 When the 
budget is concerned, the prefect is obliged to use this power to refer alleged illegal acts 
to the regional audit office. With regard to administrative acts, however, the prefect has a 
discretionary power; it is up to his or her own evaluation whether to bring a case before 
the administrative court.66 If, however, a prefect does not refer an illegal act to the court 
and the illegality eventually causes damage to the decentralised authority concerned – for 
instance because a private party suffers damage and successfully brings an action before 
the court against the municipality concerned – the central State is responsible in case of a 
faute lourde (grave error) of the prefect.67

A special procedure that should be mentioned due to its relevance in the field of tender 
procedures is the so-called référé précontractuel. According to Article L551-1 of the Code 
de Justice Administrative (Administrative Procedure Act), this procedure can be used 

61 ‘Je vous demande (...) d'informer systématiquement l'autorité locale concernée avant de saisir le juge 
administratif lorsqu'un de ces actes vous apparaît entaché d'une illégalité et de lui communiquer toutes 
précisions utiles lui permettant de rendre légaux les actes concernés. Ce n’est que si l'autorité locale 
intéressée ne prend pas les mesures nécessaires qu'il vous appartient de saisir le juge administratif et 
d'informer alors l'autorité locale de cette saisine (...).’ La circulaire du ministère de l’Intérieur du 22 juillet 
1982 relative aux nouvelles conditions d'exercice du contrôle de légalité des actes administratifs des 
autorités communales, départementales et régionales, précise les conditions dans lesquelles s'exerce le 
contrôle de légalité en général et le déféré préfectoral en particulier.

62 French Conseil d’État 16 June 1989, Préfet des Bouches-du-Rhône c/ Commune de Belcodène N° 103661.
63 This time limit is extended in case of a recours gracieux; French Conseil d’État 18 April 1986 Commissaire 

de la République d'Ille-et-Vilaine, Rec., p. 423.
64 French Conseil d’État 26 July 1991,Commune de Sainte-Marie, Rec., p. 302.
65 Art. 2131-5, par. 3 CGCT; this may be especially important in case of state aid and tender procedures to 

prevent the violation of European law; cf. the rapport of the Conseil d’État, Collectivités territoriales et 
obligations communautaires, Paris: La Documentation Française 1994, p. 72.

66 Gohin 2006, p. 750-751; see French Conseil d’État 25 January 1991, Brasseur, Rec., p. 23; French Conseil 
d’État 28 February 1997, Commune du Port Rec., p. 61. the Conseil then takes a different position than in 
its previous case law (see for example French Conseil d’État 18 November 1987 Marcy, Rec., p. 371.)

67 French Conseil d’État 6 Oktober 2000 Commune de Saint Florent, Rec., p. 395.
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to force decentralised authorities to adhere to the European procedural rules on tender 
procedures. Either the prefect or another interested party can start the procedure at the 
administrative court before the contract is concluded. Moreover, Article L551(4) explicitly 
mentions that the procedure can also apply when the European Commission has stated 
that the European rules on tender procedures have been violated.

Some figures should be mentioned to place the role of the prefect as an inspector of legality 
of decisions of local administrative authorities in perspective. A recent report indicates 
that the goal of the 2004 Act, which aimed at reducing the number of acts which have to be 
submitted to the prefect by the local authorities, has been achieved. In 2006, approximately 
6,000,000 acts were the subject of control, while this number was almost 8 million in 
2003.68 The recours gracieux, in which the prefect tries to persuade the administrative 
authority concerned to modify an alleged illegal act by providing observations, is applied 
in practice with regard to less than three percent of the transmitted acts.69 The use of the 
power of referral is even more limited; the prefect challenges only 0.016% to 0.033% of the 
transferred acts before court, which in absolute terms is approximately 1,000-2,000 cases 
per year, of which in 80-90% the decision is in favour of the prefect.70 

It is clear that the prefect has an important position, and has a high success rate when 
an alleged illegal act is brought before the administrative court. It is, however, of course 
unclear whether the non-contested acts are all compatible with European law. 

To safeguard the correct application of EU law, it is clear that a good knowledge of 
European law at the prefectoral level is essential, as the research commission of the Conseil 
d’État also concluded.71 In this regard the circular of the Minister for the Interior should 
also be mentioned, in which the prefects were ordered to focus their control on the field 
of tenders, spatial planning of towns and environmental matters.72 Comparable circulars 
have also been adopted in the field of state aid.73

Finally, it should be mentioned that France does not have general rules on neglect of 
duty by decentralised authorities. Rules exist, however, with regard to specific cases. For 

68 Le 20ème rapport du Gouvernement au Parlement sur le contrôle a posteriori des actes des collectivités 
locales et des établissements publics locaux pour les années 2004-2005-2006.

69 Le 20ème rapport du Gouvernement au Parlement sur le contrôle a posteriori des actes des collectivités 
locales et des établissements publics locaux pour les années 2004-2005-2006, p. 15.

70 See Le 20ème  rapport du Gouvernement au Parlement sur le contrôle a posteriori exercé sur les actes des 
collectivités territoriales pour 2004-2005-2006, p. 16-17.

71 Conseil d’État, Collectivités territoriales et obligations communautaires (Paris: La Documentation Française 
1994, p. 75-76.

72 Circulaire du ministre de l’Intérieur et de l’Aménagement du territoire et du ministre délégué aux 
Collectivités territoriales sur la modernisation du contrôle de légalité, 17 january 2006. 

73 For instance circulaire du Premier ministre no 5132/SG du 26 Janvier 2006 ‘sur l’application au plan 
local des règles communautaires de concurrence relatives aux publiques aux entreprises; circulaire du 
ministre de l’intérieur du 3 juillet 2006 sur la mise en œuvre de la loi du 13 août 2004 relative aux libertés 
et responsabilités locales en ce qui concerne les interventions économiques des collectivités territoriales 
et de leurs groupements et ses annexes’.
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instance, in the field of spatial planning74 such powers exist. Sometimes such rules on 
neglect of duty are directly related to European law. For instance, after a condemnation of 
France because of not having plans on the control of waste for its entire area, specific rules 
on neglect of duty were adopted in this field.75 In both cases, the rules on neglect of duty 
provide that if necessary the prefect eventually has powers to act on the account of the 
municipalities under specific circumstances. 

7.3.3 The Netherlands

Traditional instruments
The basis for supervision with regard to decentralised authorities in the Netherlands 
can be found in Article 132 Gw, which provides for preventive supervision, repressive 
supervision and rules on negligence of duty. With regard to preventive supervision or 
approval of decisions, Article 132(3) Dutch Constitution provides that this only takes 
place in cases specified by or pursuant to a statute. Article 253(1) of the Act on Provinces 
provides that prior supervision on the provinces has to be specified by a statute. The 
system of prior supervision, however, runs counter to the non-hierarchical position of 
decentralised authorities. Therefore, in practice the number of subjects for which prior 
approval has been regulated has decreased severely in recent years, as, in the words of 
Hessel, ‘it is considered too “nanny-ish” towards the local and regional authorities, and it 
is too demanding for the supervising authority’.76 Currently, this requirement can hardly 
be retraced in the Gemeentewet (Act on municipalities) and the Provinciewet (Act on 
provinces).77 When approval, however, is required, the Minister is generally empowered 
to do so with regard to provinces; the provincial executive is empowered with regard to 
municipalities. General rules on preventive supervision have been incorporated in the 
tenth chapter of the Algemene Wet Bestuursrecht (General Administrative Law Act). 

Article 132(4) Dutch Constitution provides for repressive supervision, since ‘decisions 
by the administrative organs may be quashed only by Royal Decree and on the grounds 
that they conflict with the law or the public interest.’ Hence, quashing can take place for 
reasons both of lawfulness and effectiveness. This repressive supervision can take place in 
the form of suspension and annulment and is exercised by the Crown, on the initiative of 
the Minister of the Interior. The Mayor and the Provincial Commissioner are obliged to 
refer administrative acts, which in their view qualify to be quashed, to the Minister of the 
Interior. General rules are provided in Chapter XVII of the Gemeentewet and Chapter 10 
of the Algemene Wet Bestuursrecht. 
The rules on neglect of duty are governed by Article 132(5) Dutch Constitution. To 
understand this provision, it is important that the Dutch doctrine distinguishes in 

74 Article L-123-14 Code de l’urbanisme.
75 Article L-541-15 Code de l’environnement; this was induced by Case C-292/99 Commission v. France 

[2002] ECR I-4097.
76 Hessel 2006, p. 101; cf. Kamerstukken II 1985-1986, 19 403, nr. 3 (Memorie van Toelichting Gemeentewet), 

p. 19.
77 Kortmann 2008, p. 482; Elzinga & De Lange 2006, p. 877 ff, 919 et seq.
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the system of decentralisation between autonomous powers and co-administration.78 
Although these words are not used explicitly, this distinction can be retraced in Article 
124 Dutch Constitution, which refers to autonomous powers in the first paragraph, and to 
co-administrative powers in the second:79

 
‘1.  The powers of provinces and municipalities to regulate and administer their own 

internal affairs shall be delegated to their administrative organs.
2.  Provincial and municipal administrative organs may be required by or pursuant to 

Act of Parliament to provide regulation and administration.’

European law can be involved both with regard to autonomous powers as with regard to 
tasks on co-administration. An important field in which Dutch municipalities have powers 
in co-administration is environmental law and spatial planning. The European legislature 
is also rather active in that field, especially in European environmental directives such 
as the Habitats directive, the EIA directive, the IPPC directive, etc. Autonomous tasks 
that involve European law are for instance the municipal subsidy policy: this has to be 
compatible with the European rules on state aid, and also with the rules of the European 
structural funds if the subsidies are financed by these funds. Another important subject 
in which European law is important for municipalities, is the fact that their entering into 
contracts has to meet the directives on tender procedures. 

Returning to the rules on neglect of duty. For tasks in co-administration, specific rules 
are provided in Articles 123 and 124 of the Gemeentewet. When the democratic body 
(the Municipal Council) does not or inadequately perform its tasks in co-administration, 
the Municipal Executive Board is empowered to act in the name of and for the account 
of Council.80 If the Board neglects its duties, the executive of the Province is allowed to 
take decisions on behalf of the province or municipality. The rules of the Gemeentewet 
do not apply for autonomous tasks, for which Article 132(5) Dutch Constitution requires 
a specific statute. Hence, in the case of negligence of duty with regard to autonomous 
powers, action of parliament is required, which has to adopt a statute geared to the specific 
situation concerned. That rarely happens in practise; the last case was in 1951.

The statutory proposal for new instruments geared to European law
The question whether the traditional supervisory instruments suffice to safeguard the 
correct application of European law by decentralised authorities has been discussed 
extensively in the last decade. Two interdepartmental committees wrote extensive reports 
on the subject,81 and it was discussed in academic literature as well.82 The general view is 

78 See extensively recently Van der Sluijs 2008, p. 23 et seq.; Kortmann 2008, p. 478 et seq.
79 Cf. also art. 108 Gemeentewet and art. 105 Provinciewet.
80 See Articles 120 and 121 Provinciewet and Articles 123 and 124 Gemeentewet.
81 Interdepartementale Commissie voor Constitutionele Aangelegenheiden en Wetgevingsbeleid (ICCW), 

Communautaire verplichtingen van decentrale overheden, September 1999; Interdepartementale 
Commissie Europees Recht (ICER), De Europese dimensie van toezicht, ICER 2000-56, 6 Oktober 2000.

82 See, for instance, Hessel 2006, p. 101; See for an extensive list of literature Kruif & Ouden 2007, p.233.
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that the traditional supervisory instruments are not sufficient to safeguard the correct the 
application of European law, because of the restrictions they have. For instance, the rules 
on neglect of duty only offer a solution in the area of co-administration, and in the case of 
municipalities this system empowers the province, and not the minister. The instruments 
of repressive control can only be applied after incorrect legal action by a decentralised 
administrative authority, not when it fails to act. Moreover, no statutory tools existed to 
recuperate money which had to be paid to the European Union by the central Government, 
for instance when subsidies had to be paid back, or in case of financial penalties according 
to Article 260 TFEU (Article 228 EC (old)). In 2002, the ‘Wet Toezicht Europese Subsidies’ 
(Statute on the supervision on European subsidies) was introduced, which provided the 
central Government with the power of recovery in the field of the repayment of subsidies, 
in case the obligation to repay is the consequence of the behaviour of a decentralised 
authority.83 It has to be said, however, that this power has never been used thus far.84 

Recently the Dutch Government introduced a statutory proposal on the supervisory rules 
on the application of European law by ‘public entities’.85 This proposal provides the power 
for ministers to give instructions to administrative authorities that do not adequately meet 
their obligations under European law, and administrative authorities, which fail or are 
imminent to fail to perform adequate control and supervision with regard to European 
subsidies.86 Moreover, it includes the power to recover money from decentralised 
authorities when they are to blame for the violation of European law, for instance with 
regard to the repayment of subsidies or in case of a penalty under Article 260 TFEU; the 
above-mentioned Statute on the supervision on European subsidies is incorporated in 
this proposal. These powers should, however, only be used after consultation between the 
minister and the authority concerned, except in case of urgency. Moreover, the power of 
instruction is meant as addition to the already existing supervisory powers for the neglect 
of duty as discussed above. If these provide enough possibility to repair the situation 
concerned, these should be applied; it is stressed that the new power of instruction should 
only be used in exceptional cases in the last resort.87 When the administrative authority 
concerned does not follow the instruction, the minister is allowed to take the necessary 
actual and legal actions on behalf and on account of the administrative authority. 

The statutory proposal has received mixed reactions in The Netherlands. On the one 
hand, scholars support the proposal as it provides the central Government with the 

83 See extensively on the Wet TES Van der Sluijs 2008.
84 Cf. Communication from the Commission - Application of Article 228 of the EC Treaty (SEC (2005) 

1658), which shows that the Court had thus far only three times condemned a Member State under article 
260 TFEU. None of these three cases concerned decentralised authorities. Currently more condemnations 
exist, but never a Dutch decentralised authority has been concerned. That may, however, occur: cf. the 
Braunschweig case discussed above.

85 Kamerstukken II 2009-2010, 32 157, nr. 2; ‘Wet Naleving Europese regelgeving publieke entiteiten’. See 
extensively Verhoeven 2010c.

86 With regard to the latter, this statute proposal replaces an earlier statute on the supervision of European 
Subsidies.

87 Cf. Kamerstukken II 2009/2010, 32 157, nr. 3, p. 11.
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necessary tools to guarantee the correct application of European law.88 On the other hand, 
it should be noted that the traditional supervisory instruments are also re-evaluated at 
the moment. The core of this re-evaluation is that the supervisory instruments should, 
as much as possible, be incorporated in a statute of very general nature, instead of the 
existing jungle of specific rules in each and every area.89 How does the statutory proposal 
on the supervision of the application of European law fit in this idea? The cabinet argues 
that this statute provides instruments of a general nature.90 Others, however, argue that 
the supervisory powers do not have the required very general nature, as these only see to 
the European law aspects of administrative decisions.91 Secondly, an important outcome 
of the re-evaluation is that the general rules on supervision should be focused on three 
instruments: the quashing and suspension (possibly including the power for the central 
government to adopt an own decision instead of the quashed decision) and the rules on 
neglect of duty. The power of instruction is explicitly not included, as it does not seem 
to fit in the Dutch decentralised system. The introduction of the power of instruction in 
the statutory proposal for new instruments geared to European law seems thus at odds 
with the choices made in the light of the re-evaluation of supervisory instruments.92 The 
Government, however, persists as it deems the instrument indispensible.

7.3.4 Germany

Just as in France and The Netherlands, the autonomy and self-administration of municipal 
authorities is a constitutional principle under German law.93 The municipalities are part 
of the Länder, and hence do not form their own, separate level within the Federal State 
structure. The Länder are also competent to legislate with regard to municipal law.94 
Hence, this Section only contains rather general observations, which may differ however 
from Land to Land. 

Two main models can be distinguished in the municipal laws of the different Länder. On 
the one hand, the dualistic model, which distinguishes between own, autonomous powers 
and duties (Selbstverwaltungsaufgaben), and powers and duties which are assigned by 
the Bund or the Länder (Staatsaufgaben). On the other hand, the monistic model, which 
starts from the presumption that all tasks performed by the municipalities are municipal 
duties – instead of distinguishing between autonomous and assigned powers and duties. 
Nevertheless, within the municipal tasks, a distinction is made between Weisungsfreie 
aufgaben and Weisungsaufgaben. Broadly speaking this distinction corresponds to the 

88 See, for instance, Hessel 2006, who is very positive about the instruments proposed in the reports which 
eventually lead to the statutory proposal as it is.

89 Commissie Doorlichting Interbestuurlijke Toezichtsinstrumenten, Ministerie van Binnenlandse Zaken 
en Koninkrijksrelaties, Van Specifiek naar generiek, doorlichting en beoordeling van interbestuurlijke 
toezichtsarrangementen, Den Haag, 2007.

90 Kamerstukken II 2009-10, 32 157, nr 4, p. 4.
91 Zijlstra 2009, p. 288.
92 Kamerstukken II 2009-10, 32 157, nr 4, p. 4.
93 Art. 28 (2) GG. See more extensively on this guarantee Burgi 2008, p. 47 et seq; Geis 2008, p. 38 et seq. 
94 Burgi 2008, p. 80.
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distinction of Selbstverwaltungsaufgaben and Staatsaufgaben in the dualistic Länder.95 The 
dualistic model applies in Bavaria, Niedersachsen, Rheinland-Pfalz, Saarland, Sachsen-
Anhalt and Thüringen.96 Baden-Württemberg, Brandenburg, Hessen, Mecklenburg-
Vorpommern, Nordrhein-Westfalen, Sachsen and Schleswig-Holstein have a monistic 
system. 

The supervision of German municipalities is also a responsibility of the Länder; 
supervision by authorities of the Bund does not exist,97 although it can be held in specific 
circumstances that the supervising authorities of the Land concerned are held to act in a 
case concerning federal legislation because of the duty of Bundesfreundlichen Verhalten.98 
Since legislation on municipalities is a competence of the Länder, it differs from Land to 
Land which authority is competent to supervise the municipalities. 

Just as with regard to the supervision of the Länder by the Bund, two sorts of supervision 
can be distinguished: Rechtsaufsicht on the one hand, which is aimed at the review of 
legality, and the more extensive Fachaufsicht, on the other, which also includes questions 
of effectiveness and appropriateness. This distinction applies in a comparable way in 
both monistic and dualistic systems of municipal law, because of the comparability of the 
different types of duties. 

With regard to the autonomous powers and duties of the municipalities (either 
Selbstverwaltungsaufgaben in a dualistic system, or Weisungsfreie aufgaben in the monistic 
system) the supervision by authorities of the Land is limited to Rechtsaufsicht.99 This can 
take place in preventive or a repressive manner. A preventive means is the offer of advice 
to the municipalities; in most Länder, the supervisory authorities have specific public 
servants with this task. Moreover, in some specific cases municipal authorities are obliged to 
submit specific decisions to their supervisory authorities for approval. When this approval 
concerns autonomous powers of municipalities, the assessment is limited to control of 
legality; with regard to Weisungsaufgaben, the control also concerns effectiveness.

Apart from these preventive means of supervision, the supervisory authority also has 
several powers with regard to ex post supervision of legality.100 The supervisor has a right 
to information on all affairs of the municipality. With regard to illegal acts and decisions, 
the supervisory authority has the so-called Beanstandungsrecht. This means that it can 
adopt a decision that establishes the illegality of the act or decision concerned. It then 
requires municipal administrative authorities to change or repeal these acts and decisions 
within a reasonable time limit. 

95 Burgi 2008, p. 90.
96 Burgi 2008, p. 87.
97 Geis 2008, p. 205 et seq. 
98 See for instance German Bundesverfassungsgericht 30 July 1958 Volksbefragung Hessen, BVerfGE 8, 122, 

p. 137.
99 See extensively Geis 2008, p. 206; Burgi 2008, p. 96. 
100 See extensively on all these powers Geis 2008, p. 209 et seq and Burgi 2008, p. 98 et seq.
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Another supervisory power is the so-called Anordnungsrecht. When a municipality fails to 
act, and by doing so violates its statutory duties, the supervisory authority is empowered 
to oblige it to take the required actions, again within a reasonable time limit. If the 
municipal authority fails to do so, the supervisory authority can act on behalf of and at 
the expense of the municipality or order a third party to do so; this is the Ersatzvornahme. 
As a last resource, the supervisory authority can appoint a representative, when the acts 
of a specific municipal authority continue to be illegal, and other methods of supervision 
prove to be unsatisfactory. The representative replaces a specific organ of the municipality, 
at the expense of the municipality concerned.

The issue of instructions is the typical method of supervision for Fachaufsicht.101 As no 
autonomous tasks are concerned, the supervision of Weisungsaufgaben may be more 
intrusive than the autonomous tasks. Therefore, these instructions may concern points of 
legality as well as effectiveness. Acting contrary to instructions means that the municipal 
authorities act illegally.102 The authorities competent to exercise Fachaufsicht can then 
turn to the general supervisory authorities that exercise Rechtsaufsicht to apply the above 
mentioned methods of supervision. 

7.4 Independent administrative authorities

7.4.1 Introduction

Independent administrative authorities are – just as any other administrative authority – 
obliged to set aside national law when it is not compatible with European law. CIF may 
serve as an important example in this regard; in this case the Court of Justice obliged 
the Italian competition authority not to apply national legislation that was incompatible 
with Article 81 EC (old) (currently Article 101 TFEU).103 The specific character of 
independent administrative authorities, however, may cause particular tensions, because 
their independent nature automatically limits the possibilities of the central government 
to supervise their application of European law.

All three Member States have independent administrative authorities at the level of the 
central Government. The Dutch Constitution has no general provisions on independent 
authorities. In practice, however, they function nevertheless since the list of public 
authorities provided by Dutch Constitution is not limited; the legislator is free to introduce 
new ones. In 2006, the Kaderwet Zelfstandige Bestuursorganen (Framework Statute on 
Independent Administrative Authorities) was introduced.104 In this statute, the concept 
of ‘independent administrative authority’ is defined in more detail, and general rules 
are provided, also with regard to supervision by the central government. More specific 

101 Geis 2008, p. 212.
102 Burgi 2008, p. 98.
103 Case C-198/01 CIF [2003] ECR I-8055.
104 See more extensively: Zijlstra 2009, p. 204 et seq. 
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rules or deviations of the Kaderwet can be provided for in the specific act establishing the 
independent administrative authority concerned.

The number of independent administrative authorities in France has grown in the last 
decades; it is not possible to provide an exact list nowadays.105 Neither is it possible to give 
an exact definition of the concept of ‘independent administrative authority’ because of 
the diversity and heterogeneity of their powers and missions.106 Some of these authorities 
have been qualified as independent by the law, particularly in the fields of the rights of 
citizens, economic regulation and information and communication. Moreover, several 
administrative authorities have been qualified as independent in case law, such as the 
former Autorité de regulation des telecommunications.107 Recently, the Office parlementaire 
d’évaluation de la legislation of the both chambers of French parliament has advised to 
adopt a framework statute on independent administrative authorities, to provide general 
rules.108

Compared to the other two Member States, Germany is very cautious of setting up 
independent administrative bodies, due to the constitutional principle of democracy.109 
This principle, as codified in Article 20(2) GG, requires for all powers ‘a continuous 
chain of legitimisation between the sovereign people and state power,’110 and is by the 
Bundesverfassungsgericht interpreted as requiring a parliamentary legitimisation.111 Hence, 
because of these limits as set by the Grundgesetz, the independency of administrative 
bodies under German law can never be absolute, but can only have a relative nature.112 
Döhler adds to this that the federal character of the German State, in which the Federation 
is dominant with regard to legislation, but the state level is the primary level of execution, 
also complicates the development of independent administrative bodies at the level of the 
Federation.113

In this regard, however, limitations may also follow from European law. For instance, this 
was the case in a recent statement of the Court of Justice in an infringement procedure 
against Germany on the independence of the supervisory authorities responsible for 

105 Braibant & Stirn 2005, p. 79.. See for an impression of a list Heringa 2003, p. 43-35. 
106 Dupuis & Guédon & Chrétien 2007, p. 201 et seq.
107 French Conseil Constitutionnel 23 July 1996 Réglementation des télécommuncations dec. 96-378 DC., Rec. 

99.
108 Rapport de l'Office parlementaire d'évaluation de la législation sur les autorités administratives indépendantes, 

par M. Patrice Gélard, Sénateur, Tome 1, p. 82.
109 Van Aaken 2004.
110 Van Aaken 2004, p. 65.
111 German Bundesverfassungsgericht 26 June 1990, Ausländerwahlrecht II, BVerfGE 83, 60, p. 72 et seq; 

German Bundesverfassungsgericht 26 Oktober 1994 Gleichstellungsbeauftragte, BVerfGE 91, 228, p. 244; 
German Bundesverfassungsgericht 24 May 1995, Mitbestimmungsgesetz Schleswig-Holstein, BVerfGE 93, 
37, p. 66 et seq; German Bundesverfassungsgericht 5 December 2002 Lippeverband, BVerfGE 107, 59, p. 87 
et seq. 

112 Masing 2006b, p. D 74. 
113 Döhler 2001, p. 60. 
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ensuring the protection of personal data.114 Article 28(1) of Directive 95/46/EC115 
provides: 

‘Each Member State shall provide that one or more public authorities are responsible 
for monitoring the application within its territory of the provisions adopted by the 
Member States pursuant to this Directive’. 

German law, however, makes a distinction depending on whether or not that processing 
is carried out by public bodies. The supervisors of data processing by public bodies are 
solely responsible to their respective Parliament and are not normally subject to any 
scrutiny, instruction or other influence from the public bodies that are the subjects of their 
supervision. The organisation of the authorities responsible for supervising the processing 
of data by non-public bodies varies among the Länder. However, all the laws at Länder 
level expressly subject those supervisory authorities to State scrutiny. The Court of Justice 
makes clear that that is not allowed, particularly in the light of the fact that the object 
of the national laws on the processing of personal data is to protect fundamental rights 
and freedoms, notably the right to privacy as recognised, inter alia, in Article 8 of the 
European Convention on Human Rights:

‘The guarantee of the independence of national supervisory authorities is intended to 
ensure the effectiveness and reliability of the supervision of compliance with the provi-
sions on protection of individuals with regard to the processing of personal data and 
must be interpreted in the light of that aim. It was established not to grant a special sta-
tus to those authorities themselves as well as their agents, but in order to strengthen the 
protection of individuals and bodies affected by their decisions. It follows that, when 
carrying out their duties, the supervisory authorities must act objectively and impar-
tially. For that purpose, they must remain free from any external influence, including 
the direct or indirect influence of the State or the Länder, and not of the influence only 
of the supervised bodies.’

Furthermore, the Court of Justice rules that this does not pose a threat to the principle of 
democracy, as Germany argued:

‘[…] That principle does not preclude the existence of public authorities outside the 
classic hierarchical administration and more or less independent of the government. 
The existence and conditions of operation of such authorities are, in the Member States, 
regulated by the law or even, in certain States, by the Constitution and those authori-
ties are required to comply with the law subject to the review of the competent courts. 
Such independent administrative authorities, as exist moreover in the German judicial 

114 Case C-518/07 Commission v. Germany, Judgment of 9th March 2010, not yet reported in the ECR.
115 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection 

of individuals with regard to the processing of personal data and on the free movement of such data (OJ 
1995 L 281, p. 31).
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system, often have regulatory functions or carry out tasks which must be free from 
political influence, whilst still being required to comply with the law subject to the 
review of the competent courts. That is precisely the case with regard to the tasks of the 
supervisory authorities relating to the protection of data.
Admittedly, the absence of any parliamentary influence over those authorities is incon-
ceivable. However, it should be pointed out that Directive 95/46 in no way makes such 
an absence of any parliamentary influence obligatory for the Member States.’

7.4.2 Supervision in general

In all three Member States, independent administrative authorities by definition do not fall 
within the hierarchical control of a Minister.116 This, however, does not imply that they are 
totally unsupervised. Apart from the fact that their decisions can be challenged before the 
judiciary, in most cases also possibilities of supervision within the administration exist. 

In Germany and France, no general statutory rules exist on the supervision of independent 
administrative authorities, so the possibilities of supervision differ for each independent 
administrative authority. To a certain extent, that also applies to The Netherlands, since 
general rules are provided in the Framework Statute, but deviation is possible in the specific 
act in which the independent administrative authority is established. To provide more 
specific examples, the competition authority and the telecommunications authority of the 
three Member States are discussed. These authorities are chosen since they are particularly 
involved with subjects concerning European law. 

7.4.3 The national competition authorities and telecommunications authorities as 
examples

Both the competition authorities and telecommunications authorities have an important 
role in the application of European law in the national legal order. Already at first 
glance, an interesting difference exists between the two: competition authorities mainly 
apply primary European law (Article 101 TFEU et seq (Article 81 EC (old) et seq) and 
Regulation Nr. 1/2003, whereas the telecommunications authorities mainly apply national 
law in which the telecommunications directives have been implemented. With regard to 
their independent position in the national legal order, it can be argued that European law 
provides more specific requirements for the telecommunications authorities. For instance, 
whereas the Telecommunications Directive now only require independence from market 
parties, it seems that political independence is increasingly seen as desirable as well, 
not only in the literature117 but also in Commission proposals.118 In this regard, it is also 

116 Gohin 2006, p. 248; Kortmann 2008, p. 294. 
117 Cf. Ottow 2006, p. 65; Lavrijssen 2006, p. 64-68; Lavrijssen & Ottow 2011, p. 79 et seq.
118 For instance, in Article 1(12) of a Proposal for a Directive of the European Parliament and of the Council 

amending Directive 2003/54/EC concerning common rules for the internal market in elec tricity COM 
(2007) 528 Final. The requirement of political independence, however, was amended by the European 
Parliament and the Council in the directive. See article 35 of Directive 2009/72/EC of the European 
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important to note the independence requirements of the energy directives, which require 
inter alia political independence for the supervisory authorities with regard to decision 
making.119 This, however, does not mean that they should be completely independent from 
the political area, as general policy guidelines formulated by the responsible ministers 
should be followed.120

In Germany, the Bundeskartellamt (Federal Competition Authority) is responsible for 
the enforcement of European competition law and German competition law in cases 
that have effect beyond one of the Federal Länder. When only one Land is concerned, 
the Landeskartellbehörde of that Land is competent. The Bundesnetzagentur (Federal 
Telecommunications Authority) was established in the summer of 2005 as a separate 
higher federal authority within the scope of business of the German Federal Ministry of 
Economics and Technology. The Bundesnetzagentur is subject to the control of several 
Ministries. For the Bundeskartellamt this is the Federal Minister for Economics, which 
only indirectly supervises the Federal Cartel Office through its ministerial duties.121 
This means inter alia that policy decisions are usually made by the Federal Competition 
Authority, but when direct political responsibility for a decision is considered desirable, 
the Gesetz gegen Wettbewerbsbeschränkungen (Competition Act) codifies that the minister 
is competent to exercise the authority to assess cartels.122 

In The Netherlands, both the Nederlandse Mededingingsautoriteit (Dutch Competition 
Authority) and the Onafhankelijke Post en Telecommunicatie Authoriteit (Independent 
Post and Telecommunications Authority) work within the scope of business of the 
Minister of Economics. Both authorities also fall within the scope of this Framework Act 
on Independent Administrative Authorities, albeit that for both authorities an important 
exception exists with regard to the general rules, as is discussed below in more detail.123 

Parliament and of the Council of 13 July 2009 concerning common rules for the internal market in 
electricity and repealing Directive 2003/54/EC (OJ 2009 L 211/55). See more extensively Lavrijssen en 
Ottow 2011.

119 Article 35 of Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 
concerning common rules for the internal market in electricity and repealing Directive 2003/54/EC 
(OJ 2009 L 211/55). See also Article 39 of Directive 2009/73/EC of the European Parliament and of the 
Council of 13 July 2009 concerning common rules for the internal market in natural gas and repealing 
Directive 2003/55/EC (OJ 2009 L 211/94).

120 See more extensively Lavrijssen en Ottow 2011, p. 95. 
121 Klaue 2001, p. 1628 et seq. 
122 These situations are: ‘1- when a cartel agreement which is prohibited by sec. 1 of the Gesetz gegen 

Wettbewerbsbeschränkungen does not fall within one of the exceptions in ss. 2-7 and the minister finds 
that ‘the restraint of competition is necessary for overriding reasons concerning the general economy and 
the common wellfare’, 2-when an export cartel is an agreement or resolution which ‘serves to protect and 
promote exports, provided that they are limited to the regulation of competition in markets outside the 
territory in which this Act applies’, 3- when ministerial authorization is allowed because ‘the restraint of 
competition is compensated by the overall economic advantages’. 

123 Kamerstukken II 2007-2008, 25 268, nr 53. See on those two independent administrative authorities very 
extensively Verhey & Verheij 2005. 
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The French Autorité de la concurrence (Competition Authority) also works within the 
scope of the Minister of the Economy. It was established in 2009 as successor to the Conseil 
de la concurrence, which was created in 1987, and carries out all activities of competition 
regulation, replacing several different authorities. The independence of the authority is 
provided for by statute.124 L'Autorité de régulation des communications électroniques et 
des postes (Regulatory Authority for Post and Electronic communications) is the French 
independent post and telecommunications authority.125 

Several possibilities exist for the central Government to supervise the independent 
administrative authorities. Very particular is the supervision of the French competition 
authority, in which the central Government is represented each meeting by a ‘commissaire 
du Gouvernement’ which is appointed by the Minister of the Economy. This representative 
provides his or her observations at sessions of the board of the Competition Authority, but 
does not take part in the decision-making process.126 Several other French independent 
administrative authorities also have a ‘commissaire du Gouvernement’, whose powers 
differ from authority to authority. Moreover, in a recent report the Office parlementaire 
d’évaluation de la legislation of the both chambers of French Parliament advised to 
ensure the presence of a Government representative at each independent administrative 
authority with regulatory powers.127 This would facilitate the conciliation of the regulatory 
powers of such authorities with the executive branch, and ensure that general interests are 
taken into account. The French Post and Telecommunications Authority does not have a 
representative of the Government in its board, nor do the Dutch and French independent 
administrative authorities.

Apart from this French concept of having a representative of the Government present 
at meetings of the board of some of the independent administrative authorities, two 
important methods of supervision of independent administrative authorities are the issue 
of instructions – both in general and in individual cases – and the annulment of decisions 
in individual cases by the central government. The French system generally does not allow 
such control. In the words of the Parliamentary Office of Evaluation of Legislation (Office 
parlementaire d’évaluation de legislation): 

‘the independence with regard to the government is one of the reasons for the existence 
of independent administrative authorities. They neither receive orders nor instructions 
from the government and are not controlled by it. (…) The independent administra-
tive authorities are not placed under the authority of the government, their democratic 

124 Article 95 de la loi n° 2008-776 du 4 août 2008 de modernisation de l´économie (=Art.L. 461-1.-I. du 
code de commerce).

125 Its independence is based on décision du Conseil constitutionnel n° 96-378 DC du 23 juillet 1996
126 Article L-461-2 Code du Commerce.
127 Rapport de l'Office parlementaire d'évaluation de la législation sur les autorités administratives 

indépendantes, par M. Patrice Gélard, Sénateur, Tome 1, p. 9.
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control thus does not take effect, as for other administrative authorities, by means of 
the responsibility of the government with regard to parliament’.128 

Hence, the control of French independent administrative authorities is in the hands of the 
French Parliament, which receives annual reports and hears the boards of the independent 
administrative authorities frequently on several subject. Although democratic control thus 
exists, the central Government seems to play no role whatsoever in this regard. 

The power to issue general instructions is available with regard to the competition 
authorities and the post and telecommunications authorities in both Germany and The 
Netherlands. This can be explained by the fact that the reason of their independence in 
both countries is that an institution, independent from the government, is required to take 
individual decisions in the field. The competent minister, however, decides on the general 
policy in the field.

The Bundesminister can issue general instructions to the federal cartel office in accordance 
with Article 52 Gesetz gegen Wettbewerbsbeschränkungen, which is also in line with the 
hierarchical relationship.129 It is a requirement that these general instructions have to 
be published in the ‘Bundesanzeiger’. The power to issue general instructions is rarely 
used. In 2001, Klaue counted five general instructions that had been issued up to that 
time.130 It is accepted in the literature that the Bundeskartellamt is not bound by general 
instructions that are unlawful. This is due to the fact that the Bundeskartellamt, like any 
other administrative authority, is bound by the law and the ‘Gesetzmäßigkeit’ of the 
Administration.131 The competent ministers are also in power to issue general instructions 
for the Bundesnetzagentur. Just as in case of the Bundeskartellamt, these instructions have 
to be published in the Bundesanzeiger,132 whereas the Energiewirtschaftsgesetz (Energy 
Act) also requires that the motivation is published.133

In The Netherlands, the fact that the Nederlandse Mededingingsautoriteit and the 
Onafhankelijke Post en Telecommunicatie Authoriteit are independent administrative 
authorities implies that both authorities operate at a distance from the responsible 
Minister. Both authorities are not embedded in the hierarchical structure of the Ministry 
of Economic Affairs. The competent Minister has the power to issue general instructions 

128 ‘L’indépendance à l’égard du Gouvernement est une des raisons d’être des autorités administratives 
independentes. Elles ne reçoivent ni ordre, ni instruction du pouvoir executive et ne sont pas contrôlées par 
lui. […] Les autorités administratives independentes n’étant pas placées sous l’autorité du Gouvernement, 
leur contrôle démocratique ne peut s’effectuer, comme pour les autres autorités administratives, par 
la voie de la responsabilité du Gouvernement devant le Parlement’. Rapport de l'Office parlementaire 
d'évaluation de la législation sur les autorités administratives indépendantes, par M. Patrice Gélard, 
Sénateur, Tome 1, p. 115.

129 Klaue 2001, p. 1623.
130 Klaue 2001, p. 1631.
131 Klaue 2001, p. 1630.
132 See for instance Article 117 Telekommunikationsgesetz (Telecommunications Act).
133 Article 61 Energiewirtschaftsgesetz.

The Costanzo Obligation Maartje Verhoeven



279

Chapter 7 

for the authorities for the exercise of their powers,134 a right to receive information135 and 
specific rules on neglect of duty.136 Furthermore, he or she also possesses several more 
specific powers, for example with regard to the appointment of new members of the board. 
Moreover the Minister does bear political responsibility ex post for the use (or non-use) 
of his or her powers. Hence, he or she is responsible insofar as he or she has the power to 
influence the independent administrative authority concerned.137

Although it is thus clear that the competent Ministers in both Germany and The Netherlands 
have the power to issue general instructions to both the competition authority and the 
post and telecommunications authority, this does not analogously apply to instructions 
in individual cases. In The Netherlands this power is clearly refused: the Minister has 
no direct say in the individual decisions made by the Nederlandse Mededingingsautoriteit 
and Onafhankelijke Post en Telecommunicatie Authoriteit. Not only does he or she not 
have the power to issue instructions in individual cases, the power to annul decisions 
– as provided for as a general rule by Article 22 of the Framework Act on Independent 
Administrative Authorities – does not apply on the Nederlandse Mededingingsautoriteit 
and Onafhankelijke Post en Telecommunicatie Autoriteit, because such political influence 
on individual decisions is considered undesirable.

In Germany, it is unclear to what extent the Bundesnetzagentur is subject in individual 
cases to instructions of the Minister concerned. Even the existence of such as power has 
been debated in the literature.138 The same applies to the Bundeskartellamt; with regard 
to which this question has been fiercely debated in the German literature. The general 
opinion is that the Bundeskartellamt is bound by ministerial instructions in individual 
cases.139 Although it is hence still unclear whether a power exists at all in Germany to issue 
instructions individual cases, in practice such instructions have never been issued. The 
President of the Bundeskartellamt has even explicitly stated that he would not feel himself 
subject to such instructions, because in his view the minister does not have this power.

With regard to individual decisions, Article 42 Gesetz gegen Wettbewerbsbeschränkungen 
provides the so-called ‘Ministererlaubnis’, which implies that the Minister is competent 
to replace decisions of the Bundeskartellamt by his or her own decisions. Although this 
power is limited to some extent by requiring that the restraint of competition must be 
compensated by the overall advantages, this phraseology leaves the Minister a lot of room 
for interpretation in order to decide whether to exercise this power. The existence of this 
power renders the discussion on individual instructions less important in practice, since 
the Minister has the power to correct decisions in individual cases.140 Nevertheless, no 

134 Article 19 OPTA-wet (Telecommunications Act).
135 Article 18 OPTA-wet (Telecommunications Act).
136 Article 23 OPTA-wet (Telecommunications Act).
137 Zijstra 2009, p. 166. 
138 Masing 2006a; see more extensively Masing 2006, p. D 26. 
139 Klaue 2001, p. 1628. See for further references on the discussion Trute 2006, p. 353. 
140 Bredt 2006, p. 56.
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such ministerial power exists to quash the decision made by the Ruling Chambers of the 
Bundesnetzagentur. This is a major difference with the Bundeskartellamt, in which the 
minister does have this power in theory.

Hence, to conclude it is clear that the possibilities of supervision of independent 
administrative authorities differ to a great extent. On the one hand, the French system does 
not allow for any form of instruction in general, let alone in individual decisions. That is 
quite the opposite of the German approach, in which the Minister can replace decisions 
of the Bundeskartellamt under specific circumstances. The position of The Netherlands 
is positioned somewhere between these two extremes, although slightly closer to the 
German system. 

7.5 Interim conclusion

The combination of the principle of national institutional autonomy and the Costanzo 
obligation causes an interesting paradox with regard to the supervision of administrative 
authorities in the national legal order. On the one hand, the European Union has 
relationships with its Member States, and respects the internal state structure. On the 
other, obligations such as the Costanzo obligation are not addressed to the Member States 
as such, but to the administrative authorities within these states. Nevertheless, the Member 
State as such is responsible towards the European Union for the correct application of 
this obligation by its administrative authorities. Therefore, the question can be raised to 
what extent the application of the Costanzo obligation by these administrative authorities 
can be controlled or supervised by the central Government. This chapter has focussed 
on the possibilities of supervision with regard to federalism, decentralised administrative 
authorities and independent administrative authorities in Germany, France and The 
Netherlands. 

A general remark that applies to all administrative authorities is the point already made 
in the introduction; the supervision of compliance with the Costanzo obligation may 
often lead to ‘supervision by the violator’. That is to say, the Costanzo situation obliges 
the administrative authorities to set aside provisions of national law, often adopted by 
the central Government, which now exercises supervisory powers. In such cases the 
supervision of decentralised, federal or independent administrative authorities by the 
central government – which has not brought its legislation in line with European law – is 
very peculiar. Of course the situation is less complicated when another state organ is the 
author of the provision that violates European law. 

Moving to the possibilities of supervision with regard to the three investigated state 
structures. In the German Federal system, the implementation of European law takes 
place either at the level of the Bund or of the Länder, depending on which of the two 
is competent to legislate. The execution and application of European law mainly takes 
place at the level of the Länder, as that is the main level for execution of laws. Hence, 
supervision may be necessary when the application and execution of Federal legislation by 
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administrative authorities of the Länder is concerned. Although no examples are known 
with regard to supervision by the Bund of the application of the Costanzo obligation at the 
level of the Länder, DocMorris shows that problems may occur in practice. 

Three forms of supervision by the central (Federal) Government are available: (a) federal 
supervision (Bundesaufsicht), (b) federal compulsion (Bundeszwang) and (c) the possibility 
of a reference to the Bundesverfassungsgericht. Each of these methods of supervision has 
its own limits and difficulties. In brief, federal supervision and federal compulsion are 
only available with regard to federal law, and provide no solution when rules of law within 
the legislative competences of the Länder are concerned. Federal compulsion, on the other 
hand, is such a drastic and far-reaching power that it has never yet been used. When the 
problem concerns the law of one of the Länder, and both federal supervision and federal 
compulsion do not provide a solution, a reference to the Bundesverfassungsgericht may 
serve as a solution. One has to bear in mind, however, that this court uses the German 
Constitution as a standard for legal review, and not European law. Although a violation of 
European law maybe translated into a violation of a Bundespflicht, it is still questionable 
whether the Bundesverfassungsgericht would in practice be able to solve problems with 
regard to the Costanzo obligation. Apart from these three supervisory methods, the 
German Constitution provides for provisions that allow the Bund to recover financial 
costs on the Länder. That is an important addition that complements the relationship 
between the Bund and the Länder with regard to European law; the Länder preserve 
their independent position, but also have to bear the possible accompanying financial 
consequences.

The particular position of decentralised administrative authorities is comparable in the 
three countries: to a greater or a lesser extent, these authorities have autonomous tasks. 
The possibilities of supervision by the central Government, however, differ greatly by 
nature between Germany and The Netherlands, on the one hand, and France, on the 
other. In France, the Préfet – as a decentralised authority of the central Government – has 
a central role in the supervision of decentralised authorities. Several decisions and acts 
of these authorities have to be submitted to the préfet, which he has or she has to bring 
before a court in case of illegality, including incompatibilities with European law. In The 
Netherlands and Germany, such a specific supervisory figure, acting as a decentralised 
authority of the central Government and with special powers to bring cases before 
the court, does not exist. The system of prefectoral supervision may have advantages 
and disadvantages. It works very well, for example, if the supervisory body has a good 
knowledge of European law and enough capacity for adequate review of the high numbers 
of acts which are submitted. In practice, however, this high number of submitted acts may 
be an enormous burden for the supervising authority. 

In all three countries, the traditional system of supervision of decentralised authorities has 
for a long time provided the only available instrument to supervise the correct application 
of European law. Currently, however, instruments especially geared to the supervision 
of European law come into being. A good example in The Netherlands, for instance, is 
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the statute with regard to the recuperation of unlawful subsidies concerning European 
subsidies which have to be repaid by the central Government, but whose illegality is 
caused by a decentralised authority. That is comparable to the German provision with 
regard to the Länder as discussed above. Moreover, in The Netherlands a statutory 
proposal for more supervisory instruments for the central Government is pending. This 
concerns instruments of a general nature, which can be applied to every action of the 
municipalities, regardless the topic concerned. In France, a different approach is taken, as 
specific new supervisory tools are introduced on specific fields. Hence, these instruments 
only can be applied on specific fields. This allows the French legislature to only introduce 
more control in fields in which this is required as EU law is highly important, for instance 
with regard to tender procedures or the control of waste. In Germany, the introduction of 
new supervisory instruments may differ from Land to Land.

The possibilities of supervision of independent administrative authorities also differ to 
a great extent. In Germany and The Netherlands, general instructions of Ministers are 
allowed – which may suffice in cases in which national statutory law is incompatible 
with European law, and the central Government wants to prevent the authorities from 
applying the former. In the French system, the commissaire du Gouvernement can bring 
forward the position of the central Government in such cases – although he or she only 
has an advisory function, and is moreover not present at all independent administrative 
authorities. Supervision of specific individual decisions by the central Government is 
absent to a great extent. This, however, is the rationale for the independence of these 
administrative authorities. Moreover, it can be seen in the case law of the Court of Justice 
and in the literature that entire political independence is increasingly advocated. They 
should be able to take decisions on their own account, without (possible) influence of the 
central government. 

A more practical point that diminishes the risk of violations of European law in practice 
is the very specific task of both the competition and the telecommunications authorities. 
The scope of their work is not only limited to a very specific subject – as opposed to, for 
instance, decentralised administrative authorities – moreover this subject is to a very high 
extent governed by rules of European law. Hence, authorities such as the competition 
authority and the post and telecommunications authority may be expected to be able 
to provide for very specialised personnel with a great knowledge of the specific subject, 
which automatically includes European law. 

Hence the conclusion can be that several methods of supervision exist within the German, 
French and Dutch systems with regard to federal administrative authorities, municipalities 
and independent administrative authorities. In that regard, the gap between the Costanzo 
obligation of the administrative authorities and the responsibility of the Member State has 
generally been bridged successfully. Most of these methods were introduced primarily for 
the supervision of the application of national law. Nevertheless, to a certain extent they may 
be geared to the European obligation of administrative authorities to set aside provisions 
of national law that are incompatible with European law. In some cases, a discussion has 
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arisen with regard to the question whether the available methods of supervision suffice, 
or whether new ones should be introduced, such as in The Netherlands with regard to the 
supervision of decentralised authorities. 

The systems are increasingly becoming equipped with special supervisory possibilities with 
regard to the exercise of European law. It should be noticed, however, that until recently 
instruments geared to European law may have been regarded as more important for their 
deterrent effect than for their practical use. The powers provided by the Dutch statute 
with regard to the recovery of unlawful subsidies, for instance, have never been applied 
in practice. That finding seems to prevail in general with regard to ex post supervisory 
powers, as the supervisory powers in the German Federal system also are hardy ever used 
in practice. With ex ante supervisory powers, things are different by nature, for example, 
the practice of the French préfet. Nevertheless, although supervisory powers may often 
prove to be more useful because of their deterrent effect than that they are often used in 
practice that does not mean that they are superfluous. Not only may it provide the central 
Government of the Member State with an effective means of supervision for cases in which 
this may be inevitable, more importantly the deterrent effect may prevent violations of 
European law. That means that the supervisory instruments may lead to the goal for which 
they were introduced, even without being applied in practice, and thus bridge the gap.
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SyNTHESIS aND CoNCLUSIoNS 

8.1 General

In the 1950s, the European Communities came into being as an international organisation. 
Although at first it was only a rather small organisation empowered by its Member States 
with limited competences with respect to a well-delineated set of areas, it was clear from 
the beginning that the organisation would not have an intergovernmental character. On 
the contrary, it was clear from the outset that the acts that the organisation could adopt 
would not only concern the Member States, but would also take effect in the national 
legal order. Not only the effects of Treaty provisions started to drizzle into the national 
legal order, this applies all the more with regard to the adoption of directives, regulations 
and decisions. When the corpus of European law developed and increased, this drizzle 
transformed into a rain shower, with more and more directives and regulations being 
adopted and taking effect in the national legal order. In the current situation, the effect of 
European law on the national legal order may – deservedly or not – sometimes eventually 
even be considered as a cloudburst from time to time. 

The starting point of this thesis is the central question ‘Which European obligations 
apply to national administrative authorities with regard to provisions of national law that 
are incompatible with directly effective provisions of European law, and which national 
constitutional obstacles do they come across by giving effect to these obligations? And 
how should the tensions between the European obligations and the national constitutional 
obstacles be solved?’.

That question in fact asks what the consequences are for national administrative authorities 
of the self-established primacy of European law over national law. This can be placed in the 
conceptual perspectives of multilevel constitutionalism and Scelles theory of ‘role splitting’ 
(dédoublement fonctionnel). Multilevel constitutionalism argues that EU law and national 
law are interdependent and part of one system which must produce ultimately one legal 
answer to each case. In the case of this research question, two incompatible provisions thus 
cannot be applied simultaneously but a choice has to be made. That may lead to tensions 
in the light of the theory of dédoublement fonctionnel for the administrative authority 
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concerned. National administrative authorities have to comply with the obligations 
following from EU law but at the same time are established and empowered to perform 
their tasks in the national Member States, and have to respect their position under national 
law; hence, two masters which should be served at the same time.

To answer the research question, the content and scope of the European obligations of 
national administrative authorities in case of incompatibilities have first been investigated. 
Accordingly, the question was posed which case law of the Court of Justice currently exists 
with regard to the Costanzo obligation. To address the constitutional obstacles the principle 
of legality was taken into account as it is the main obstacle for the Costanzo obligation. This 
principle was divided into the precedence of statute law and the requirement of a statutory 
basis. With regard to the precedence of the law, the central research question has led to 
the question to what extent national administrative authorities are obliged to guarantee 
the priority of European law. The requirement of a statutory basis came into play when 
the obligation to set aside incompatible national law leads to the loss of a statutory basis 
for the administrative authority concerned. That has led to the question to what extent 
provisions of European law can function as the legal basis as required by national law. 

8.2 The emergence of the Costanzo obligation

The emergence of the Costanzo obligation took place in several cases of the Court of Justice. 
The first characteristics were present in several infringement procedures. After having 
established that the Member State concerned had not complied with its obligations under 
European law, the Court of Justice made it increasingly clear that national administrative 
authorities were no longer allowed to apply the conflicting provisions of national law. 

The Costanzo obligation, however, goes an important step further, as this obligation 
applies regardless of the question whether the Court of Justice has already established the 
incompatibility between rules of national law and rules of European law. This obligation 
was established in four preliminary rulings; national administrative authorities are obliged 
to set aside provisions of national law which are incompatible with EU law, and if necessary 
apply the provisions of European law instead. The obligation was firmly established in a 
number of landmark cases, such as Costanzo, Ciola and CIF. The general terms used by the 
Court in all cases indicates that the obligation to apply European law in principle exists for 
all instruments of EU law, if the provision concerned is directly effective in the sense that 
courts and administrative authorities are able to apply it. 
 
8.3 The obligations of national administrative authorities in case of direct collisions

An important distinction underlying this thesis is the distinction between direct 
collisions, on the one hand, and indirect collisions, on the other. Direct collisions occur 
when a provision of European law and a provision of national law govern the same case, 
and simultaneous application of both rules is not possible, because it would lead to 
incompatible legal consequences. Indirect collisions occur when provisions of European 
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law and national law clash at two different levels. Often this happens when European law 
provides substantive rules on a case, whereas the application of these rules depends on 
national procedural law. 

As the central question is what administrative authorities should do in case of an 
incompatibility between provisions of European law and national law, the focus of this 
thesis is on direct collisions. Such incompatibility is more drastic than the indirect 
impediment of the effectiveness of EU law by provisions of national law in case of indirect 
collisions. An incompatibility is a direct collision ‘at the same level’: both provisions cannot 
be applied simultaneously. To provide a proper context, the case law of the Court of Justice 
on indirect collisions has also been briefly discussed in Chapter 3. 

In case of a direct collision, a provision of national law conflicts with a provision of 
European law, and the two can hence not be applied simultaneously because that would 
lead to incompatible legal consequences administrative authorities have different options 
to resolve the conflict. All options follow from the three main principles which govern the 
effect of provisions of European law in the national legal order: direct effect, primacy and 
consistent interpretation. 

Administrative authorities are primarily obliged to apply European law. This obligation is 
inherent in the principle of direct effect, being defined in this thesis as: 

‘the obligation of national courts and administrative authorities to apply the relevant 
provision of European law as a standard for legality or other forms of compatibility 
review or as a norm which governs the case’.1 

In other words, if a norm is justiciable, it is suitable for application by courts, and thus 
administrative authorities are obliged to apply these norms in the same manner as courts. 
The choice for this definition in terms of justiciability means that provisions of EU 
law that lack direct effect cannot by definition be applied by courts and administrative 
authorities.

Direct effect implies in the first place that administrative authorities have to assess whether 
a conflict exists between such a norm and provisions of national law. Hence, the provision 
of European law functions as a standard of review for national law. If a conflict exists, two 
options are available: (i) the conflict can be solved by either consistent interpretation of 
the national law provisions, or (ii) by setting aside on the basis of primacy the provisions 
of national law which are incompatible with European law. The first is the ‘obligation 
to interpret’, which is based on the principle of sincere co-operation (Article 4(3) TEU; 
Article 10 EC (old)). Although the focus with regard to consistent interpretation is often 
on national courts, the Court of Justice has established that administrative authorities are 
also under a general obligation to interpret national law consistent with European law, as 

1 See extensively Section 2.2.2.
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for instance the Henkel case illustrates. If consistent interpretation is possible, this may be 
an attractive option, since an outright choice for one of the conflicting rules can thus be 
avoided. 

The other option to solve the conflict, particularly when consistent interpretation cannot 
resolve the apparent incompatibility, is the non-application of the conflicting provisions 
of national law. In its case law on the Costanzo obligation, the ‘obligation to disapply’ has 
been established by the Court of Justice for administrative authorities in very firm and 
unequivocal words; in case of a conflict between provisions of national and European 
law, the latter has to be left unapplied in favour of the former. The obligation applies to all 
national legislation, regardless of the nature of the national rule in question. Moreover, the 
obligation applies to all administrative authorities, from ministers to decentralised bodies. 
The non-application, however, does not mean that the provision concerned is rendered 
invalid or null and void – in the sense of the German term Geltungsvorrang – since it may 
be lawfully applied in other cases.2 Its application is only excluded in the case concerned.

In most cases, the sole setting aside of a provision of national law may be enough to solve 
the conflict, for example when European law is relied upon by means of an exception of 
illegality in administrative proceedings, or when the non-application may imply that a 
‘default provision’ becomes applicable. In some cases, however, the ‘exclusionary effect’ of 
EU law does not bring the case to a satisfactory end. In such cases, a third step is required, 
for which several options are available. The remaining provisions of national law can be 
interpreted in the light of EU law. Another option is that provisions of European law may 
be applied instead of the national provisions by way of substitution. That is, for instance, 
the case when a claim is directly based on European law. Otherwise, it may be that a ‘legal 
gap’ is created by the setting aside, which can – under circumstances, as is discussed below 
more extensively – be filled in by the application of provisions of EU law. If no options are 
available, state liability may be the final solution to claim damages. State liability, however, 
is not further investigated in this thesis, since the focus here is on the tensions caused by 
the obligation to set aside provisions of national law.

8.4 The contents and scope of the principle of legality of the administration

The effect of European law in the national legal order has not influenced the existence 
of the legality principle in the national legal orders as such. Neither has it determined 
the precise scope and content of the principle. The precise requirements that follow 
from the legality principle still differ from Member State to Member State. Moreover, 
the rather strict application of the legality principle also depends on the topic concerned. 
The distinction between Eingriffsverwaltung and Leistungsverwaltung, which has been 
introduced in German legal writing, but can be retraced in other Member States as well, 
offers a perfect example. In cases in which the administration interferes with or limits the 

2 As discussed in Section 2.2.1.
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freedoms and rights of citizens, more stringent legality requirements should apply than 
when, for instance, a subsidy is granted.

Although the precise content of the legality principle differs from Member State to Member 
State, the principle can generally be divided in two dimensions: the precedence of the law, 
on the one hand, and the statutory basis, on the other. These two dimensions are discussed 
in Section 8.5 and 8.6 respectively, in relation with the Costanzo obligation. 

8.5 The Costanzo obligation and the precedence of the law

8.5.1 General

The precedence of the law implies that provisions of statutory law have precedence over 
secondary legislation. In that regard, the principle of precedence of the law safeguards the 
principle of democracy by establishing the priority of acts adopted by Parliament. Moreover, 
in a broader perspective it also underlines the effectiveness of the hierarchy of norms in 
practice, as it requires all sources of law to be compatible with higher-ranking sources of 
law.

It is clear that the principle of precedence of the law requires that the hierarchy of norms 
is respected. That is to say, provisions of law always have to be in line with higher-ranking 
sources of law. That, however, does not by definition mean that administrative authorities 
are under an obligation or even have the power to examine this incompatibility, and draw 
the conclusion not to apply the provision that is incompatible with a higher-ranking 
provision of law.
 
The case law of the Court of Justice shows the important influence of European law 
on the principle of precedence of the law. As the Court obliges national administrative 
authorities to set aside provisions of national law in case of incompatibility with European 
law, the question arises what this obligation entails for the national principle of precedence 
of the law. To put that into perspective, two national questions on the implications of 
the precedence of the law are discussed. Are administrative authorities empowered or 
obliged to set aside provisions of secondary legislation when these are incompatible 
with higher-ranking provisions of national law? And secondly, are they allowed to leave 
statutory provisions unapplied when these are deemed incompatible with the domestic 
Constitution? The discussion of these questions in France, Germany and The Netherlands 
is followed by the question how the Costanzo obligation is approached in the three legal 
orders.

It is generally accepted in all three legal orders that national administrative authorities 
are under an obligation to leave provisions of secondary legislation unapplied in case of 
incompatibility with higher ranking sources of law, such as statutory norms, the domestic 
Constitution or European law. This obligation has been particularly developed in French 
and German case law. In The Netherlands little case law exists on this particular question 
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compared to France and Germany. The legal writing is also rather limited in comparison 
to France and Germany. Nevertheless, it is generally accepted that national administrative 
authorities are under this obligation, which causes no tensions whatsoever with the 
position of the legislature as long as norms are concerned which are adopted by other 
administrative authorities. Therefore, this requirement serves the effectiveness of the 
hierarchy of norms without any disadvantages.

With regard to the alleged unconstitutionality of statutory norms, the situation is more 
complicated. After all, the question whether administrative authorities are allowed to 
decide whether statutory norms are unconstitutional and eventually leave the provisions 
concerned unapplied has great implications on the relationship between the administration 
and the legislative branch. In general, comparisons are made with the question whether 
national courts are allowed to do examine the constitutionality of statutory norms. As 
national courts are in all three countries not allowed to do so, this incompatibility is 
analogously applied to administrative authorities. In Germany and France, moreover, 
this argument is strongly underlined by the position of the constitutional court, which of 
course is the main actor to decide on constitutionality of statutes. That argument does not 
apply in The Netherlands, in which constitutional review is absent.

In Germany, the Bundesverfassungsgericht has a monopoly position in this regard. That 
renders all other courts incompetent to decide upon the constitutionality of statutory 
norms. That generally leads to the conclusion that administrative authorities are also not 
allowed to establish the unconstitutionality of a statutory provision, except in very specific 
cases of urgency. 

Until recently, the constitutional review of statutes only took place in France ex ante¸ i.e. 
before the promulgation of the law by the Conseil Constitutionnel. French courts were not 
allowed to examine the constitutionality after entry into force. The absence of this power 
was also translated to national administrative authorities. Hence, although in comparison 
to Germany, relatively little discussion has taken place in case law, French administrative 
authorities were not allowed either to examine the constitutionality of statutory norms. 
Nevertheless, constitutional review has recently been introduced. This is undertaken 
by the Conseil Constitutionnel upon the reference by an ordinary court. However, as 
the Conseil then has the monopoly position to decide whether a statutory provision is 
constitutional or not, and other courts still are not allowed to do so themselves, probably 
national administrative authorities still are not allowed to decide to set aside statutory law 
in case of alleged unconstitutionality. 

In The Netherlands, no constitutional court exists and constitutional review of statutory 
norms by courts is explicitly prohibited by the Dutch Constitution, although there are 
now calls to allow ordinary courts to examine the constitutionality of statutes with regard 
to fundamental rights.3 Nevertheless, up until now, the constitutionality of statutory 

3 As discussed in Section 5.4.2.
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provisions cannot be examined at all. As it is clear that no such power exists for national 
courts, this has been analogously assumed for administrative authorities. No real discussion 
exists in this regard. The absence of any form of constitutional review leads to an increased 
importance of international treaties, which often protect the same or comparable rights and 
freedoms as the Dutch Constitution. As courts are allowed to assess whether statutes are 
in line with provisions international treaties that are binding on all persons, the question 
can be asked whether this also applies to administrative authorities. This question is not 
really debated in either the academic literature or case law, and depends to a great extent 
on the question whether the relevant Article in the Dutch Constitution is only addressed 
to the courts, or also to administrative authorities. 

The Costanzo obligation to set aside norms of statutory law that are incompatible with 
directly effective provisions of European law is rather easily accepted in all three Member 
States. The superior position of European law in the hierarchy of norms is accepted 
relatively smoothly, and that applies also to the consequences drawn by the Court of 
Justice in cases such as Costanzo, Ciola and CIF. Generally a parallel with national courts 
is drawn. Despite the fact that national courts do not have the power to assess whether 
national statutory law is compatible with the domestic Constitution, they are obliged by 
the Court to assess whether national statutory law is compatible with European law. This 
obligation, established in Simmenthal and affirmed in the case law ever since, has been 
accepted by the Member States, as a necessary requirement to guarantee the primacy and 
uniform and effective application of EU law. 

The acceptance of the Costanzo obligation is shown in different ways in The Netherlands, 
France and Germany. For instance, in The Netherlands the Minister of Justice and the 
Council of State have adopted the memorandum of an Interdepartmental Commission on 
the effects of the Costanzo obligation in practise. As this memorandum did not discuss at 
all the mere existence of the obligation, it is significant that the Minister and the Council 
of State have adopted and endorsed all views in the memorandum. In Germany, many 
authors have discussed the Costanzo obligation, especially in light of the recent discussion 
stimulated by the DocMorris case. Again, all legal scholars accept the existence of the 
Costanzo obligation as such, and only focus on the problems it causes in practice. In France 
important case law from the Conseil d’État shows the acceptance of Costanzo obligation, 
such as Association Avenir de la langue Française.

The application of the Costanzo obligation in the case law of national courts seems to be 
rather limited in practice. This may be explained by the fact that the obligation does not 
appear to be in line with the position that administrative authorities have according to the 
principle of the separation of powers. It would appear to create a new obligation that has 
no equivalent in the constitutional systems of the Member States. Examples of national 
administrative authorities that actually set aside provisions of national law because they 
are deemed to conflict with directly effective provisions of European law are very scarce. 
Nevertheless, cases such as Association Avenir de la langue Française and DocMorris show 
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that administrative authorities may sometimes be willing to meet the requirements of the 
Costanzo obligation. 

The acceptance of the Costanzo obligation does not mean that the obligation as such is 
unproblematic and indisputable, as it is a very drastic and far-reaching obligation. That 
applies particularly because no previous judgment of a court on the incompatibility exists. 
When such a judgment would be available, no problem occurs as administrative authorities 
are bound to follow the opinion expressed by the Court of Justice. When no judgment 
exists, however, it is not astonishing that several difficulties have been determined, for 
instance in the literature, but also in opinions of Advocates-General, both with regard to 
the basis of the obligation, as well as its application by administrative authorities. These 
tensions have been discussed extensively in Chapter 5. Taking all arguments put forward 
into account, two main fundamental principles affected are the separation of powers and 
the requirement of uniform application of EU law in connection with the principle of legal 
certainty. 

8.5.2 Tension with the separation of powers

The separation of powers or trias politica provides for separate and independent powers 
and areas of responsibility for the three different branches: the legislative, the judiciary 
and the executive. The legislature has the power to pass, amend, and repeal statutory 
law, the judiciary interprets and applies the law in individual cases, and thus provides a 
mechanism for the resolution of disputes. The role of the executive is thus to enforce the 
law as laid down by the legislature and interpreted by the judiciary. 

Interesting in the light of the separation of powers is that the Costanzo obligation is basically 
a translation of an obligation of national courts to national administrative authorities. The 
reasoning of the Court of Justice is rather clear; it is the mere consequence of primacy, 
direct effect and the duty of sincere co-operation that courts are under an obligation to set 
aside provisions of national law that are incompatible with directly effective provisions of 
national law, as was established in Simmenthal, for instance. As this applies to courts, it is 
presented as plain logic that administrative authorities are under the same obligation. But 
to what extent can such comparison be made that easily?

It should be mentioned that the obligation of courts to set aside provisions of national 
law which are incompatible with European law was already rather revolutionary, as 
the constitutional systems of several Member States (such as Germany, France and the 
Netherlands) generally not allow national courts to review the constitutionality of national 
statutes. Thus, the introduction of the obligation to review whether statutory norms are in 
line with European law was groundbreaking at the time. 

The existence of the preliminary procedure was an important point in the acceptance of 
this obligation, as national courts were able to obtain the advice of the Court of Justice 
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for specific cases brought before them.4 Earlier, the Court referred to this procedure as an 
important argument for the establishment of direct effect in Van Gend & Loos:

‘In addition, the task assigned to the Court of Justice under Article 177 [currently 
 Article 267 TFEU], the object of which is to secure uniform interpretation of the Treaty 
by national courts and tribunals, confirms that the states have acknowledged that Com-
munity law has an authority which can be invoked by their national before those courts 
and tribunals’.5

Hence, the consequences that direct effect may have for national courts are in fact justified 
by the preliminary procedure. In case of doubt, national courts can refer their questions 
to the Court of Justice that ultimately determines on the interpretation of EU law. The 
preliminary procedure is not only a great help to national courts, it also safeguards the 
uniform application of European law to a great extent, as the rulings of the court have 
a binding effect on all courts. This follows from the fact that the use of the preliminary 
procedure is sometimes even an obligation, as Article 267 TFEU (Article 234 EC (old)) 
provides, namely when any question on the interpretation of the Treaties or the validity 
and interpretation of acts of the institutions, bodies, offices or agencies of the Union 

‘is raised in a case pending before a court or tribunal of a Member State against whose 
decisions there is no judicial remedy under national law, that court or tribunal shall 
bring the matter before the Court’. 

In the well-known Cilfit doctrine, however, the Court of Justice has nuanced this obligation 
in cases of acte clair or acte éclairé. The doctrine of acte clair means there is no need to 
refer a point of law to the Court of Justice, which is reasonably clear and free from doubt. 
Thus, where the domestic tribunal feels that the point in law is sufficiently well defined, 
they claim there is an acte clair and decline to submit the matter under Article 267 TFEU. 
The doctrine of acte éclairé applies when a case concerns a question that is identical to a 
question that has earlier been decided by the Court of Justice. In such cases a preliminary 
question is not required as well. 

Returning to consequences of the Costanzo obligation on the separation of powers, one 
may ask whether it is the duty of administrative authorities to not only establish whether 
the statutory norms which they are bound to apply are not in conflict with higher ranking 
norms, but also setting these statutory norms aside in case of incompatibility. Their task 
within the separation of powers is mainly to apply and enforce the law to specific cases, 
whereas the solving of conflicts of norms of individual cases belongs to the interpretative 
task of the judiciary. Hence, the Costanzo obligation requires a change of attitude for 
administrative authorities as regards their position in the separation of powers. In that 
regard, it is interesting to note that administrative authorities are not allowed to perform 

4 See, for instance, Case 106/77 Simmenthal [1978] ECR 629, para. 19.
5 Case 62/26 Van Gend en Loos [1963] ECR 1.
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such examinations on the constitutionality of national statutory norms, and also the fact 
that no extensive national case law exists on the Costanzo obligation either. Although it 
is unclear to what conclusion the absence of a corpus of case law should lead, it seems 
unlikely that administrative authorities set aside provisions of national law in favour 
of European law on a large scale, without this leading to any judicial procedures. The 
signs seem to indicate that administrative authorities are in general rather reluctant to 
set aside provisions of statutory law. That may be related to the position of administrative 
authorities within the trias politica and their natural attitude to enforce the law, and respect 
the statutory norms as adopted by the legislature.

By establishing the Costanzo obligation, the Court of Justice has thus in fact transplanted 
one of the tasks of the judiciary to the branch of the administration. That causes a tension 
with the powers that administrative authorities have under national law to safeguard 
that statutory norms are compatible with hierarchical superior norms of the domestic 
Constitution. As the analysis of constitutionality review shows, under national law no 
power for administrative authorities exists to examine whether provisions of statutory 
law which are incompatible with the constitution, let alone an obligation. These national 
systems of limited or no constitutionality control are also altered by the case law of the 
Court of Justice, thus also affecting the relations within the separation of powers. With 
regard to constitutional law, the national courts in the three Member States researched 
are not allowed to perform such a check on the work of the legislature, and the same 
prohibition applies to administrative authorities. The Court of Justice has decided that 
the nature of European law justifies that both the judiciary and the administration should 
check the compatibility of statutory norms with directly effective provisions of European 
law, thus leading to a profound change in the relationship between the legislature and 
the two other branches. That comparison is not only curious from a national point of 
view, but also when one takes into account the case law in which the Court of Justice 
denies administrative authorities certain powers which it has granted to national courts. 
For instance, not only do the national administrative authorities not have the preliminary 
procedure at their disposal, moreover they are not allowed to provisionally leave provisions 
of secondary EU law unapplied in case of severe doubts as to their validity. The Court of 
Justice has attributed this power under specific conditions to national courts, but did not 
allow the national administrative authorities the same power. In that regard, the Court of 
Justice has emphasised the differences between the two branches, instead of considering 
them comparable. 

8.5.3 Tension with the principle of legal certainty and the requirement of uniform 
application of EU law

Another important problem with regard to the Costanzo obligation concerns the risks it 
may pose to the principle of legal certainty and the required uniform application of EU 
law. Each and every administrative authority is under the obligation to set aside provisions 
of national law in case of incompatibility with provisions of European law. Each authority 
should decide at its own risk whether a conflict of norms exists and what the associated 
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consequence should be. Some administrative authorities may be well equipped in this 
regard, particularly authorities that work in a field that is highly influenced by EU law, such 
as competition authorities or supervisory authorities in the field of telecommunications. 
Others, however, such as small municipalities, may have no specialisation in EU law at all, 
nor the possibilities to enhance this on a higher level. 

For all these authorities, an important difference with the position of national courts in 
this regard is the fact that something comparable to the preliminary procedure is absent. 
Where national courts have an institutionalised option to obtain advice in specific cases 
from the Court of Justice, to safeguard the uniform application of EU law the legal certainty, 
the administrative authorities by definition have to decide on their own account. Courts, 
however, can obtain advice, and although the Court of Justice never delves extensively 
into rather obvious questions, it always provides a clue as to which case law to consult. 
Administrative authorities, however, do not have any option to obtain such advice from 
the Court of Justice. That is a clear threat to the uniform application of European law, and 
to the principle of legal certainty, as each and every national administrative authority in 
the 27 Member States has to decide itself whether the provisions of European and national 
law are incompatible, and whether that should lead to consistent interpretation or non-
application of the latter. That consideration incorporates the fact that these authorities also 
interpret EU law by themselves, without any help of the Court of Justice. Moreover, other 
administrative authorities may follow the decision of an administrative authority, but these 
may also decide otherwise, which also threatens the principle of legal certainty. In that 
regard, particularly decentralised administrative authorities may pose a problem, as they 
are all applying and interpreting the same rules of law. Thus, when different decisions are 
taken with regard to the existence of a conflict of norms between national law and EU law 
and the possible solution, the principles of uniform application of EU law, legal equality 
and legal certainty may be endangered. The same risk exists for the different Länder that 
apply the same federal laws in the German federal system. 

It is not possible to find a replacement for the preliminary procedure for administrative 
authorities. Advice from hierarchical superior administrative authorities or possibilities 
for decentralised authorities to obtain help do not alter this problem, as the advisors in 
these cases still decide on their own motion. Moreover, the advice of hierarchical superior 
administrative authorities is not decisive; it is still unclear whether their interpretation of 
the question whether a conflict of norms is at stake and if so, how this should be solved, is 
in line with what the Court of Justice would decide in the case concerned. In other words, 
although some systems exist within Member States to help individual administrative 
authorities to meet the Costanzo obligation, no official possibilities exist to refer the 
question to a European institution. 

It has been proposed to create a comparable procedure by which administrative authorities 
can obtain advice from the European Commission.6 That does not seem to solve the 

6 As discussed more extensively in Chapter 5, particularly paragraph 5.5.
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conflict either, however, as the Commission is also not the institution that ultimately 
decides upon conflicts of European law and national law; that position is reserved for the 
Court of Justice. Nevertheless, a direct link between national administrative authorities 
and the Court of Justice would not be desirable either, as it would be at odds with the 
separation of powers. Moreover, one has to bear in mind that the number of national 
administrative authorities is a multiple of the number of national courts in the Member 
States. Thus, having regard to the high number of preliminary questions referred by these 
nationals court to the Court of Justice and the difficulties this causes to provide them 
quickly with a proper answer, the theoretical objections are joined by practical difficulties, 
as it is hard to imagine how such procedure would practically work for administrative 
authorities. Therefore, neither the broadening of the scope of the preliminary procedure 
to administrative authorities, nor the introduction of a comparable procedure that leads 
to advice of the Commission, seem to be a solution. 

8.6 The Costanzo obligation and the requirement of a statutory basis: competence 
and legal basis

When national law is set aside, the principle of legality comes into play with regard to the 
question whether EU law can fill the legal gap that the non-application of national law has 
created. An important question in this regard is whether the non-application of national 
statutory law also leads to loss of a statutory basis. Furthermore, the requirement of a 
statutory basis comes into play.

The requirement of a statutory basis exists in all three Member States, albeit more 
explicitly present in The Netherlands and Germany than in France. Moreover, the 
precise consequences of the requirement also differ. That is, for instance, clear with 
the existing discussions on Eingriffsverwaltung and Leistungsverwaltung. It is clear that 
particularly Eingriffsverwaltung, by which the administration intervenes in the rights 
and freedoms of citizens, requires a statutory basis. That is more debatable with regard to 
Leistungsverwaltung, which provides citizens with new rights and claims with regard to 
the state. Nevertheless, as such new rights are generally accompanied by requirements that 
must be met, the borderline is often blurred. Leistungsverwaltung often also incorporates 
some conditions that can be characterised as Eingriffsverwaltung. Moreover, it also differs 
from Member State to Member State as to when and to which extent delegation is allowed, 
and when a basis in statutory law is required. In Germany, for instance, delegation is more 
easily allowed in cases of Leistungsverwaltung, whereas particularly in cases in which civil 
rights are concerned the requirement of a statutory basis is stricter.

After the application of the Costanzo obligation, that is to say when provisions of national 
law are left unapplied, the requirement of a legal basis comes into play. There may still be a 
coherent set of national rules that can be applied, for instance as was the case in DocMorris:7 
if the requirement that the owner of a pharmacy should be a pharmacist is left unapplied 

7 See extensively Section 5.2.3.
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because the ministry judges that it is incompatible with the freedom of establishment, 
still a legal basis to grant licenses exist, including rules on who is competent and more 
specific provisions on the use of the power to grant licenses. Nevertheless, in other cases 
the non-application may also lead to a so-called legal vacuum. In this regard, the French 
case of Association Avenir de la langue Française is interesting to analyse.8 French law 
provided the requirement to lay down the contents and use of an object in French. If this 
statutory requirement is not applied, because it is deemed incompatible with the freedom 
of goods as provided for by European law, no other power exists for the minister to set new 
or other requirements instead of the French language requirement. As the Conseil d’État 
has correctly established, the Minister then has to wait for the legislature to provide new 
powers, as the free movement of goods cannot function as a legal basis. 

After non-application of provisions of national law resulting from the Costanzo obligation, 
the consequences differ from case-to-case, dependent on what rules are still left and 
which rules of European law have led to the setting aside of provisions of national law. If a 
statutory basis is required in the specific situation, the question is whether this is still the 
case according to national law. If so, that basis may still be applied, although the precise 
contents may be altered because of directly effective provisions of European law. If the 
non-application leads to the loss of a statutory basis under national law, a ‘legal vacuum’ 
might be created. Then the requirement of a statutory basis comes into play, regarding the 
question whether provisions of EU law can function as direct legal basis.

To discuss the question whether a directly effective provision of European law can function 
as direct legal basis, two topics should be distinguished, namely the French distinction 
between compétence and base juridique. Together these two concepts determine the 
answer to the question whether administrative authorities can directly base the acts they 
adopt on provisions of European law.

The compétence (competence) determines the scope of action of the administrative 
authority, and thus is related to the internal division of powers between state organs in 
the state structure. By means of competences the regulatory powers are distributed among 
the different administrative authorities, including rules on the limits of these powers or 
conditions for their use.

The base juridique (legal basis) is the specific legal basis for action by an administrative 
authority, concerned in a particular case. For instance, in the case of an environmental 
permit or a fine in competition law, the legal basis is the statutory or provision of secondary 
legislation that allows the administrative authority to grant the permit respectively to 
impose the fine. 

8 See extensively Section 5.3.3.

The Costanzo Obligation Maartje Verhoeven



298

Synthesis and conclusions Synthesis and conclusions 

8.6.1 Competence

In general, national law determines the attribution of competences (and thus the scope 
of action of an administrative authority). Thus, the distribution of powers is governed by 
national law. The European legislature generally refers to ‘the competent authorities’ or to 
the Member States, and does not provide for a list of competent national authorities by 
name. That idea is further developed as the principle of national institutional autonomy 
in the literature and case law; the European Union is not concerned with the internal state 
structure of the Member States. Therefore, the Member State decides which administrative 
authority is competent to apply the specific provisions of a regulation, directive or a Treaty 
provision. 

It can be questioned whether the principle of national institutional autonomy can be 
by-passed in exceptional cases, when for instance a regulation itself provides a list of 
competent national administrative authorities for each Member State. Both negative and 
positive answers can be found in the discussion. In practice, however, this will hardly ever 
be the case, as the distribution of powers among national administrative authorities is 
usually left to the Member States themselves.

The same question can be asked for cases, in which the Member State has failed to 
implement a regulation or directive into national law correctly, and has not assigned 
a competent authority. That answer, however, is generally answered negatively as the 
requirement of a statutory basis requires that it should be clear which administrative 
authority is competent in each specific case. After all, the principle of legality would not 
be able to function adequately if powers are not assigned to a specific administrative 
authority, but to the administration as such. 

8.6.2 Legal basis

The answer to the question whether provisions of European law can function as a direct 
legal basis, depends on the nature and character of the instrument of EU law concerned. 
The nature of the Treaties and the instrument of the regulation is close to that of a national 
statute, as it is directly applicable in the national legal order and does not require any 
transposition. Hence, the nature of provisions in both the Treaties and regulations lend 
themselves to serve as a direct legal basis, and be equated to a statutory basis as required 
by the legality principle. In practise, however, this particularly applies to provisions of 
regulations, because of the fact that Treaty provisions are generally not drafted as to provide 
a legal basis for administrative authorities. Hence, despite their direct applicability in the 
national legal orders, Treaty provisions in practise hardly ever are suitable to function as 
direct legal basis for national administrative authorities.

That does not apply to directives, as they require transposition into national law. Moreover, 
the Court of Justice has developed extensive case law on the prohibition of inverse vertical 
direct effect. In other words, directives cannot be invoked against individuals by state 
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organs in cases of incorrect or late implementation. That implies the consequence that 
directive provisions cannot therefore be equated to a statutory basis as required by the 
legality principle if this has negative consequences for individuals. In case of positive 
consequences this may be different, since the argument does not apply that inverse direct 
effect is not allowed to prevent the Member State from benefiting from not implementing 
directives correctly in time. Nevertheless, the Court of Justice has never been explicit in 
this regard.
 
The line of reasoning with regard to directives generally also applies to provisions of 
decisions, addressed to the Member State(s). When decisions are concerned which 
provide rules of a general nature, their character is close to the directive as transposition 
into national law is generally required. In case of decisions addressed to the Member State, 
but with indirect addressees – for instance, with regard to the recovery of illegal state aid 
– opinions differ as to whether the decision as such suffices as legal basis. In this author’s 
opinion, this is not the case, as these decisions are binding upon the addressee, i.e. the 
Member State, and generally only provide for an obligation on the Member State. Hence, 
the national act in which the state aid is reclaimed is the basis of the negative implications 
for individuals. 

Treaty provisions and regulations thus may serve as the direct legal basis for administrative 
authorities. That is to say, they are suitable to do so because of their direct applicability in 
the national legal order. Nevertheless, the character of particularly the majority of Treaty 
provisions prevents them from functioning as a direct basis for a national administrative 
authority, as most Treaty provisions are not drafted as a power to function as a direct legal 
basis. They are addressed to the Member States or the institutions, or drafted in a negative 
way, such as the four freedoms. That does not allow such provisions to function as a direct 
legal basis. 

8.7 Supervision of national administrative authorities

Although the Costanzo obligation is directly addressed to the national administrative 
authorities, the Member State as such is responsible to the European Union for the 
compliance with EU law. That also applies with regard to the Costanzo obligation; if a 
municipality applies provisions of national law that are incompatible with EU law, the 
Member State is responsible for this. That follows from the fact that the European Union 
in this regard only maintains relations with its Member States, and is not concerned with 
the internal state structure.

A general remark applying to all administrative authorities is the point already made in the 
introduction: the supervision of compliance with the Costanzo obligation may often lead to 
‘supervision by the violator’. That is to say, the Costanzo situation obliges the administrative 
authorities to set aside provisions of national law, often adopted by the central Government, 
which now exercises supervisory powers. In such cases the supervision of decentralised 
or independent administrative authorities by the central Government – which has not 
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brought its legislation in line with European law – is very peculiar. That may also apply in 
case of supervision by the German Bund of the Länder, when the incompatibility exists in 
federal legislation. Of course the situation is less complicated when another state organ is 
the author of the provision that violates European law. 

In this thesis, the possibilities for supervision by the central Government have been 
investigated with regard to three methods of distribution of powers in the three Member 
States: (i) the German federal system, (ii) the position of municipalities and (iii) the 
position of independent administrative authorities (particularly the national competition 
authority and the national telecommunications authority) in all three countries.9 

In the German federal system, the implementation of European law takes place either on 
the level of the Bund or of the Länder, depending on which of the two is competent to 
legislate. The execution and application of European law mainly takes place on the level 
of the Länder, as that is the main level for execution of laws. Hence, supervision may 
be necessary when the application and execution of federal legislation by administrative 
authorities of the Länder is concerned. Although no examples are known with regard to 
supervision by the Bund of the application of the Costanzo obligation on the level of the 
Länder, DocMorris shows that problems may occur in practice. 

Three forms of supervision by the central (federal) Government are available: (i) federal 
supervision (Bundesaufsicht), (ii) federal compulsion (Bundeszwang) and (iii) the possibility 
of a reference to the Bundesverfassungsgericht. Each of these supervision methods has its 
own limits and difficulties, and a general remark is that they are all hardly ever used in 
practice. Very briefly, federal supervision and federal compulsion are only available with 
regard to federal law, and provide no solution when rules of law within the legislative 
competences of the Länder are concerned. Federal compulsion is also such a drastic and 
far-reaching power that it has to-date never been used. When the problem concerns the law 
of one of the Länder and both federal supervision and federal compulsion do not provide 
a solution, a reference to the Bundesverfassungsgericht may serve as a solution. One has to 
bear in mind, however, that this court uses the German constitution as a standard for legal 
review, and not European law. Although a violation of European law maybe translated into 
a violation of a Bundespflicht, it is still questionable whether the Bundesverfassungsgericht 
would in practice be able to solve problems with regard to the Costanzo obligation. Apart 
from these three supervisory methods, the German Constitution provides for provisions 
that allow the Bund to recover financial costs on the Länder. That is an important addition, 
which complements the relationship between the Bund and the Länder with regard to 
European law; the Länder preserve their independent position, but also have to bear the 
possible accompanying financial consequences. 

In all three countries, the traditional system of supervision of decentralised authorities has 
for a long time provided the only available instrument to supervise the correct application 

9 See extensively Chapter 7.
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of European law. Currently, however, instruments especially geared to the supervision 
of European law come into being. A good example in The Netherlands, for instance, is 
the statute with regard to the recuperation of unlawful subsidies concerning European 
subsidies which have to be repaid by the central government, but of which the illegality 
is caused by a decentralised authority. That is comparable to the German provision with 
regard to the Länder discussed above. Moreover, in The Netherlands a statutory proposal 
for more supervisory instruments for the central Government is pending. This concerns 
instruments of a general nature, which can be applied with respect to every action of 
municipalities, regardless the topic concerned. 

In France, a different approach is taken, as specific new supervisory tools are introduced on 
specific fields. Hence, these instruments only can be applied on specific fields. This allows 
the French legislature to only introduce more control in fields in which this is required as 
EU law is highly important, for instance, with regard to tender procedures or the control 
of waste. In Germany, the introduction of new supervisory instruments may differ from 
Land to Land. The combination between both the traditional instruments and the newly 
introduced ‘EU minded’ instruments successfully bridge the gap between the Costanzo 
obligation of the administrative authorities and the responsibility of the Member State. 
Until now, the instruments geared to European law seem to be more important for their 
deterrent effect than for their practical use: the powers of the Dutch statute with regard to 
the recovery of unlawful subsidies, for instance, have never been applied in practice. With 
ex ante supervisory powers, things are naturally very different: for example, the practice 
of the French préfet as a deconcentrated authority of the central Government. He has a 
central role in the supervision of decentralised authorities. Several decisions and acts of 
these authorities have to be submitted to him, which he has to bring before a court in cases 
of illegality, including incompatibilities with European law. 

The possibilities of supervision of independent administrative authorities also differ to 
a great extent. In Germany and The Netherlands, general instructions of Ministers are 
permitted – which may suffice in cases in which national statutory law is incompatible with 
European law, and the central Government wants to prevent the authorities from applying 
the former. In the French system, the commissaire du Gouvernement can bring forward 
the position of the central Government in such cases – although he only has an advisory 
function, and moreover is not present at all independent administrative authorities. 
Supervision of specific individual decisions by the central Government is absent to a 
great extent. This, however, is the rationale for the independence of these administrative 
authorities. Moreover, it can be seen in the case law of the Court of Justice and in the 
literature that entire political independence is increasingly advocated. Independent 
administrative authorities should be able to take decisions on their own account, without 
(possible) influence of the central Government. With regard to the specific position of 
the national competition and the telecommunications authorities, the risk of violations of 
European law is diminished because the scope of their work is limited to a very specific 
subject, which is to a very high extent governed by rules of European law. Hence, authorities 
such as the competition authority and the post and telecommunications authority may be 
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expected to be able to provide for very specialised personnel with a great knowledge of the 
specific subject, which automatically includes European law. 

In general, it can be held that more and more supervisory instruments are introduced to 
allow the Government to supervise the application of EU law by national administrative 
authorities. In practice, however, the supervisory instruments are often hardly ever used. 
For instance, the supervisory powers in the German federal system are hardly ever used 
in practice, and that also applies for the Dutch statute with regard to the recovery of 
unlawful European subsidies. Nevertheless, although supervisory powers in general may 
often prove to be more useful because of their deterrent effect than that they are often 
used in practice, it does not mean that they are superfluous. Not only may they provide 
the central Government of the Member State with an effective means of supervision for 
cases in which this may be inevitable, more importantly their deterrent effect may prevent 
violations of European law. That means that the supervisory instruments may serve the 
goal for which they were introduced, even without being applied in practice, and thus 
their sole presence promotes the effectiveness of European law.

8.8 Balance

8.8.1 Constitutional obstacles

The above shows that national administrative authorities come across several constitutional 
obstacles when they comply with the obligations they have in case of incompatibilities 
between provisions of national law and provisions of EU law. When these incompatibilities 
can be solved by means of consistent interpretation, generally all goes smoothly. That is 
the consequence of the fact that the Court of Justice has not only limited the obligation 
of interpreting national law consistently with EU law to use within the powers of the 
administrative authority concerned, but also that it is settled case law that consistent 
interpretation cannot be applied contra legem. As the powers of administrative authorities 
under national law thus are respected, remedial consistent interpretation can be a very 
attractive option, as no constitutional obstacles have to be settled.

The obligation to set side provisions of national law which are incompatible with European 
law and when necessary, apply provisions of European law instead encounters more 
constitutional obstacles. Although the obligation as such can be incorporated into the 
requirement of precedence of the law as deriving from the principle of legality, its nature 
is alien to and very distant from the existing position of administrative authorities in the 
constitutional state structures of the Member States, as they are not allowed to examine the 
constitutionality of statutory law. The main task of administrative authorities within the 
separation of powers is to apply and enforce the law to specific cases, whereas the solving 
of conflicts of norms of individual cases belongs to the interpretative task of the judiciary. 
It seems the natural attitude of administrative authorities to respect the statutory norms 
as adopted by the legislature. In that regard, the Costanzo obligation widens the position 
of the administration in the separation of powers. It is particularly problematic that this 
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extension is based on an analogous argument on the obligations of national courts. Not 
only does that create tension in the separation of powers, it is moreover problematic 
that an obligation of national courts is imposed on national administrative authorities 
as well, notwithstanding the difference in powers between national courts and national 
administrative authorities. In this respect, the most striking difference is that national 
courts have the preliminary procedure at their disposal, which does not apply for national 
administrative authorities. That causes further constitutional obstacles, as all national 
administrative authorities in the 27 Member States thus have to decide themselves in 
each and every cases, tensions exist with regard to the principles of legal certainty and 
legal equality. Moreover, the uniform application of EU law is in danger. That also applies 
within the Member States, as decentralised authorities all have to apply and interpret the 
same rules of law and take their own decisions with regard to the existence of a conflict of 
norms between national law and EU law and the possible solution. The same risk exists 
for the different Länder, which apply the same federal laws in the German federal system. 
Hence, the Costanzo obligation may seem to increase the effectiveness of European law 
at first glance, but a closer look may show that it leads to divergence in the application of 
EU law. 

When the Costanzo obligation has led to the non-application of a provision of national law, 
which empowers the administration, the question is whether provisions of EU law then 
can function as a legal basis. As long as the competence of the administrative authority 
concerned has been attributed by national law, it depends on the instrument of EU law 
concerned whether its provisions may function as legal basis. If the competence has not 
been provided for in accordance with national law, however, a problem exists. 

8.8.2 Mitigation of the Costanzo obligation 

The constitutional obstacles, which the Costanzo obligation meets in the Member 
States, gives rise to the question whether that obligation in its current form should be 
adapted. On the one hand, one can argue that the obligation is the mere consequence of 
the primacy of European law over national law. In case of an incompatibility between a 
directly effective provision of European law and a provision of national law, the former has 
priority. The Court of Justice has first established this obligation for national courts as the 
main judges of European law. The Costanzo obligation extends the obligation imposed on 
national courts to set aside provisions of national law that are incompatible with directly 
effective provisions of European law to national administrative authorities, which are 
the main enforcers of European law. This analogous application has become settled case 
law. Sometimes the ‘Simmenthal mandate’ of national courts and the Costanzo obligation 
of national administrative authorities are bracketed together, as for instance Petersen 
shows.10

10 See more extensively Section 3.7.2.
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On the other hand, important critical remarks can be made. One has to bear that the 
Costanzo obligation makes each and every administrative authority responsible for the 
reparation of cases in which the legislature has failed to bring national legislation in line 
with EU law. That is not an easy task. The fact that the Costanzo obligation seems not 
to be applied that often in practice, already indicates that the obligation seems to cause 
some tensions. The knowledge of the public servants of administrative authorities may 
not always suffice to examine whether the provisions of national law they are bound to 
apply are compatible with rules of European law. When rather specific fields of law are 
concerned which are highly influenced by European law – such as competition law or the 
telecommunications sector – the available knowledge at national authorities may suffice to 
perform the examination required by the Costanzo obligation, and to take the decision as 
to whether a provision of national law is compatible or not with the very specific directives 
or regulations which have to be implemented in national law. This, however, cannot be 
held for ‘the administration’ in general. Can each and every municipality in each and every 
Member State be required to assess whether every national rule they apply is compatible 
with European law? Or take the example of the local Admissions Board for Dentists, which 
introduced at the first page of this thesis: can one really expect them to examine whether 
national statutory norms are compatible with a directive? Is that a realistic requirement, 
and moreover, is it feasible? 

The answers to these questions are rooted in the theoretical tension created by the Costanzo 
obligation. In the first place, the analogy between courts and administrative authorities, 
which is at the basis of the establishment of obligation, sounds convincing. Nevertheless, 
the case law of the Court of Justice itself shows the weaknesses of the line of reasoning. 
As stated above, for the establishment of the principle of direct effect, which leads to the 
obligation of courts to apply provisions of EU law, the Court of Justice itself put forward in 
Van Gend & Loos that if necessary, these courts were always allowed to seek help by means 
of the preliminary procedure. That important difference between courts and authorities, 
however, has fallen by the wayside now an analogy with administrative authorities is 
required. Moreover, the comparison also falls short in other case law of the Court. An 
important remark that is often made in this regard is that national courts are allowed not 
to apply provisions of secondary EU law as an interim measure in cases in which they 
deem these incompatible with primary EU law, and when a preliminary reference to the 
Court of Justice is made. In cases as Granaria and Abna, however, the Court of Justice has 
denied that power for administrative authorities, as these are not deemed capable to make 
such considerations. 

Apart from the weak point in the analogy that the Court of Justice draws between national 
courts and national administrative authorities, this comparison leads to important 
tensions with regard to several main principles of the rule of law. As stated above, the 
separation of powers is at risk, as the task of the administration is extended. Moreover, 
because of the absence of some sort of ‘preliminary procedure’, the Costanzo obligation 
also leads to a threat to legal certainty and legal equality and the requirement of uniform 
and effective application of EU law as administrative authorities always have to decide on 
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their own account. Hence, these threats exist both between the Member States and within 
the Member States, the latter particularly for decentralised administrative authorities and 
in federal state structures.

The theoretical tensions described above also have a practical component in the position 
of national administrative authorities. Can we really expect each and every national 
administrative authority to examine whether national statutory norms are compatible 
with a directive? Not only does the current knowledge of EU law not suffice for such a 
requirement, it seems even unrealistic to impose such requirements. That is to say, not 
only do national administrative authorities often cover a broad field of law in their every 
day work, European law currently has effect in the national legal order on several different 
topics. Therefore, it cannot be expected of every national administrative authority to have 
sufficient knowledge to examine the compatibility of every rule of national law with the 
whole corpus of European law. That applies all the more as the effect of European law 
provisions is not always self-evident, but often requires knowledge of a body of case law on 
the application and interpretation. For instance, only the Treaty provisions on the freedom 
of goods cannot provide the answer as to a rule of national law is conflicting with these 
provisions or not.

It seems that the very limited application of the Costanzo obligation in practice implies that 
the ratio behind this obligation as established by the Court of Justice in its case law thus 
has to be balanced against the disadvantages. That is to say, one may have an obligation 
with a rather strong and convincing dogmatic basis, but if that does not work effectively in 
practise, the theory should be adapted to reality.

As discussed above, most important arguments against the broad Costanzo obligation as 
it exists are the principle of legal certainty – particularly in the light of the absence of 
some sort of a ‘preliminary procedure – and the change of the position of administrative 
authorities within the separation of powers. In that regard, a balance can be found in 
moderating the Costanzo obligation by limiting its scope of application. 

A good option would, therefore, be to limit the scope of application of the Costanzo 
obligation to cases in which it is clear for administrative authorities that a manifest conflict 
exists between a directly effective provision of EU law and a provision of national law. That 
is particularly the case when a previous judgment of a court – either a national court or the 
Court of Justice – exists, in which the incompatibility has been established. It is clear that 
in such cases, national administrative authorities are obliged to follow the judgment and 
leave the provision of national law unapplied. It also follows from the principle separation 
of powers that the executive respects decisions of the judiciary.

The Costanzo obligation is generally accepted for cases in which a previous judgment is 
available. However, limiting the obligation only to these cases would be too restrictive, 
and would be too great of a threat to the primacy and effectiveness of EU law. To find a 
balance, a parallel can be drawn with the above-mentioned Cilfit-doctrine, as established 
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by the Court of Justice on the preliminary procedure on questions on interpretation.11 
Such a parallel would be particularly suitable in the light of the fact that the comparison 
with national courts is at the very basis of the establishment of the Costanzo obligation. As 
the availability of the preliminary procedure is an important argument to underline the 
obligation for national courts to set aside provisions of national law which are incompatible 
with provisions of EU law, the absence of such procedure for administrative authorities is 
an important counterargument to impose the same obligation on national administrative 
authorities. 

Although the use of the preliminary procedure is formulated as an obligation for the 
highest national courts, against whose judgment no appeal is possible, the Court of Justice 
has nuanced this obligation in the Cilfit case law for matters of interpretation when a point 
of law is concerned which is reasonably clear and free from doubt (acte clair) or when a 
case concerns a question which is identical to a question which has earlier been decided 
by the Court of Justice (acte éclairé). The obligation to refer preliminary questions is not 
mitigated for cases that concern the validity of EU law. On the contrary, courts against 
whose judgments appeal is possible are also obliged to refer preliminary questions when 
they deem secondary EU law invalid. However, the Costanzo obligation by definition 
concerns questions on interpretation, as national administrative authorities are not 
allowed at all to assess the validity of provisions of secondary EU law. As stated above, in 
cases as Granaria and Abna it was firmly established that only national courts dispose of 
this power as an interim measure until the Court of Justice decides ultimately.

The background of the Cilfit case law is that the interpretation of EU law in such cases 
is that clear that the involvement of the Court of Justice is not necessary. Hence, each 
and every national court is expected to be able to decide the case without any help. That 
is exactly what is necessary for the Costanzo obligation: cases which are so abundantly 
clear, that administrative authorities also may be required – in the absence of some sort of 
‘preliminary procedure’ – to meet the Costanzo obligation. Therefore, it seems interesting 
and feasible to apply the criteria of the Cilfit case law analogously to the Costanzo 
obligation. 

That can be done by limiting the obligation of national administrative authorities not to 
apply provisions of national law which are incompatible with EU law to cases in which 
an acte clair or acte éclairé exists. Hence, administrative authorities would then be under 
an obligation to set aside incompatible provisions of national law in cases in which the 
existence of a conflict is plainly obvious or has been established by a court in a comparable 
case.

That would bring the obligation in line with the national constitutional systems. The 
tension of the Costanzo obligation with the position that administrative authorities would 
greatly diminish. Moreover, the mitigation would also do more justice to the uniform and 

11 See extensively Section 3.6.1.
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effective application of EU law and the principle of legal certainty. Altogether it would also 
change the theoretical obligation into a practical and effective one. 

Applying the doctrine of acte clair and acte éclairé to the Costanzo doctrine leads to the 
mitigation of the obligation. In that mitigated version, national administrative authorities 
are only obliged to set aside provisions of national law when the incompatibility with 
European law in case of an acte clair or an acte éclairé. Thus, when the conflict of norms 
is obvious, or can be derived from an previously decided case, national administrative 
authorities are obliged to set aside the incompatible provisions of national law. 

If it is plain obvious that a conflict of norms exists between a provision of national law 
and a provision of European law, or when that has been decided by a court on the specific 
provision concerned or on a comparable provision, the administrative authority is obliged 
to set aside the incompatible provision of national law. Of course that may lead to a grey 
area, as it depends on the interpretation of the administrative authority concerned whether 
a case meets the requirements of acte clair or acte éclairé, but the same applies to the Cilfit 
doctrine for national courts. That is inevitable in this author’s opinion. Nevertheless, as 
sufficient supervision possibilities by the Member States exist,12 national administrative 
authorities are stimulated still to apply EU law, and not too easily argue that the conflict of 
norms is not clear enough. In terms of liability and compensation of any possible damages 
for individuals, this would not cause any problems, as the Member State as such can be 
held responsible when a rule of national law violates European law according to the case 
law on state liability of the Court of Justice. It depends on the national rules on liability of 
the state which state organ is liable. 

In more unclear cases, in which the existence of a conflict of norms is less manifest and 
does not follow from earlier case law, administrative authorities would not be under 
the obligation to set aside provisions of national law. That follows from their position 
within the trias politica; it is not their duty to examine for each and every provision of 
statutory law that they apply whether it is compatible with the acquis communautaire. 
Due to the absence of powers under the national constitutional systems to examine the 
constitutionality of statutory law, it is not their national habit to do so, nor are they well 
equipped for this extensive task. Although an obligation hence does not exist, the question 
is whether they do have the power to set aside incompatible rules of national law in cases 
which do not meet the criteria of acte clair or acte éclairé. Different views exist in this 
regard. 

On the one hand, one may argue that administrative authorities are not empowered to 
do so, as argued by Advocate-General Jarabo Colomer.13 He argues that as administrative 
authorities generally are not allowed to assess the constitutionality of statutory provisions, 

12 See extensively Chapter 7.
13 Opinion in Case C-205/08 Umweltanwalt von Kärnten and Alpe Adria Energia SpA, [2009] ECR I-11525.
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the examination of the compatibility of statutory norms with European law should also be 
prohibited for administrative authorities and be limited to the judiciary: 

‘If the right to refrain from applying rules that are incompatible with Community law 
were restricted to bodies which are competent to refer questions for a preliminary rul-
ing, the risks inherent in the Fratelli Costanzo judgment would disappear. The uncer-
tainty generated by that decision, resulting from the practical difficulties of extending 
the right to disapply national rules to bodies governed by the principle of administra-
tive hierarchy, would be reduced to its due proportions. Thus, the issue of primacy of 
Community law would be confined to the judicial sphere, in the same way as the pri-
macy of the constitution or of the law, thereby ensuring that no officials refuse to carry 
out the instructions they receive or to disregard the administrative rules which govern 
their decision-making powers.’

On the other hand, Advocate-General Lenz has argued in his Opinion in Costanzo:

‘From the point of view of the administrative authorities, on the other hand, a distinc-
tion should be drawn according to whether the authorities are in doubt as to the con-
sistency of the national provision with Community law or the dispute has already been 
the subject of a judicial ruling. In that regard we must base ourselves on established 
case-law, whereby an individual may rely on such provisions in court proceedings. If 
he may do so before the courts he must also be accorded the right to do so in dealings 
with the administrative authorities, so as to ensure that those authorities are fully in-
formed of the individual's basic position in the matter to be resolved. If, however, the 
individual has the right to present his arguments to the administrative authorities, then 
those authorities must be given the right to agree with them. It would indeed be absurd 
to prevent the authorities from making a decision consistent with Community law, as 
they are ultimately obliged to do.’14 

Both opinions are tenable and justifiable, and depend on the constitutional background 
of the Member State concerned. Therefore, it would be feasible to leave it to the national 
legislature to decide what administrative authorities have to do in cases which do not 
concern an acte clair or acte éclairé. In such cases, the principles of equivalence and 
effectiveness may apply, and the Member State may chose the option which is the closest 
to the national answer to the question what administrative authorities have to do in 
general when an incompatibility between two rules of law are concerned. The answer may 
depend on the nature of the rule of national law involved. For instance, the absence of a 
power to set aside provisions of statutory law which are incompatible with the domestic 
Constitution may lead to the solution that national administrative authorities are only 
allowed to set aside rules of secondary legislation in case of an incompatibility with a 
provision of EU law, which does not qualify as an acte clair or acte éclairé. 

14 Opinion in Case 103/88 Fratelli Costanzo [1989] ECR 1839.
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In summary, the proposal put forward in this thesis is to limit the European obligation 
of national administrative authorities to set aside provisions of national law because of 
incompatibility with European law to cases of acte clair and acte éclairé, whereas it should 
be up to the individual Member States to decide whether administrative authorities are 
allowed to do so in other cases. With regard to this limitation one has to bear in mind 
that the Costanzo obligation in fact concerns an obligation which should not occur that 
often if the national legislature properly safeguards that national law is in conformity 
with EU law. The mitigation of the obligation would soften the tensions that the Costanzo 
obligation causes with regard to the position of national administrative authorities in the 
national constitutional systems. Moreover, it would do justice to the fact that an analogous 
comparison between courts and administrative authorities does not hold true, as only 
obligations are compared, but the courts have many more powers to be able to comply with 
these obligations. Bringing the factual obligation in line with current practice moreover 
provides a more realistic view on what one may expect from national administrative 
authorities, and may turn the obligation from a theoretical one into a practical and 
effective one. 
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1.1 Inleiding

De centrale vraag in dit proefschrift is: ‘welke verplichtingen vloeien voort uit het EU-
recht voor nationale bestuursorganen wanneer bepalingen van nationaal recht in strijd 
zijn met rechtstreeks werkende bepalingen van EU-recht, en welke constitutionele 
beperkingen bestaan er ten aanzien van het voldoen aan deze verplichtingen? En hoe 
kunnen de spanningen tussen de Europese verplichtingen en de nationale constitutionele 
obstakels worden opgelost?’.

Deze onderzoeksvraag betreft in feite de consequenties voor nationale bestuursorganen 
van de zelfbenoemde voorrang van Europees recht boven nationaal recht. In dat kader 
kan de centrale vraag worden geplaatst in de conceptuele benadering van de gelaagde 
rechtsorde (multilevel constitutionalism) en de theorie van ‘rollenscheiding’ (dédoublement 
fonctionnel) zoals die is ontwikkeld door Scelle. De theorie van multilevel constitutionalism 
stelt dat nationaal recht en Europees recht onderling afhankelijk zijn van elkaar, en samen 
één systeem vormen waarin uiteindelijk maar één antwoord bestaat voor elke rechtsvraag. 
Dat geldt dus ook voor de onderzoeksvraag van dit proefschrift: twee conflicterende 
bepalingen kunnen nooit tegelijkertijd toegepast worden, maar er moet een keuze worden 
gemaakt. Dat kan leiden tot spanningen voor het betrokken nationale bestuursorgaan in 
het licht van de theorie van dédoublement fonctionnel. Nationale bestuursorganen moeten 
handelen in overeenstemmingen met verplichtingen die voortvloeien uit EU-recht, 
maar ontlenen tegelijkertijd hun bestaan en bevoegdheden aan het nationale recht van 
de betreffende lidstaat, en moeten hun positie in het nationale recht respecteren. In feite 
moet het bestuursorgaan dus twee meesters op hetzelfde moment dienen.

Om de onderzoeksvraag te beantwoorden, moet eerst de inhoud en omvang worden 
vastgesteld van de Europese verplichtingen van nationale bestuursorganen in het geval 
van strijdigheid tussen bepalingen van nationaal recht en Europees recht. Daarvoor is 
met name de jurisprudentie van het Hof van Justitie van belang met betrekking tot de 
zogenaamde Costanzo-verplichting, dat wil zeggen de verplichting om een bepaling van 
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nationaal recht buiten toepassing te laten wanneer dat strijdig is met EU-recht. Wat betreft 
het constitutionele recht is in het bijzonder het legaliteitsbeginsel van belang, aangezien 
dit het belangrijkste obstakel is voor de Costanzo-verplichting. Het legaliteitsbeginsel is 
in twee onderdelen verdeeld: het primaat van de wet en het vereiste van een wettelijke 
bevoegdheidsgrondslag. Wat betreft het primaat van de wet heeft de onderzoeksvraag geleid 
tot de vraag tot op welke hoogte nationale bestuursorganen verplicht zijn om de voorrang 
van Europees recht te waarborgen. Het vereiste van een wettelijke bevoegdheidsgrondslag 
kwam in beeld wanneer de verplichting om conflicterend nationaal recht buiten 
toepassing te laten, leidt tot het verlies van de bevoegdheidsgrondslag van het betrokken 
bestuursorgaan. Dit heeft geleid tot de vraag in hoeverre bepalingen van Europees recht 
kunnen dienen als de wettelijke grondslag zoals vereist door het nationale recht. 

1.2 Het ontstaan van de Costanzo -verplichting

De Costanzo -verplichting is ontstaan in een aantal zaken van het Hof van Justitie. Dit 
gebeurde eerst in enkele infractieprocedures: nadat het Hof had vastgesteld dat de 
betrokken lidstaat zijn Europeesrechtelijke verplichtingen had geschonden, benadrukte 
het Hof dat het de nationale bestuursorganen daarna niet meer was toegestaan de 
conflicterende bepalingen van nationaal recht toe te passen. Vervolgens heeft het Hof 
in antwoord op prejudiciële vragen in zaken als Costanzo, Ciola en CIF de Costanzo-
verplichting vastgesteld. Daarmee gaat het Hof nog een belangrijke stap verder dan in de 
infractieprocedures, aangezien de verplichting om een bepaling van nationaal recht buiten 
toepassing te laten wanneer dat strijdig is met EU-recht altijd geldt, ongeacht of het Hof 
van Justitie van tevoren reeds heeft vastgesteld dat een bepaling van nationaal recht strijdig 
is met het Europese recht. De algemene bewoordingen die het Hof van Justitie gebruikt, 
bewijzen dat de Costanzo-verplichting geldt voor elke bepaling van Europees recht die 
rechtstreekse werking heeft, in de zin dat deze door nationale rechters en bestuursorganen 
toepasbaar is.

1.3 De verplichtingen van nationale bestuursorganen bij directe botsingen

Een belangrijk onderscheid dat ten grondslag ligt aan dit proefschrift is het onderscheid 
tussen directe en indirecte botsingen. Er is sprake van een directe botsing wanneer een 
bepaling van Europees recht en een bepaling van nationaal recht van toepassing zijn op 
dezelfde zaak terwijl gelijktijdige toepassing niet mogelijk is, omdat dit zou leiden tot 
twee tegengestelde rechtsgevolgen. Vaak gaat het om twee tegenstrijdige bepalingen die 
beide materieelrechtelijk toepasselijk zijn op de zaak, bijvoorbeeld een Europeesrechtelijk 
verbod tegenover een nationaalrechtelijk gebod. Bij indirecte botsingen bestaat de spanning 
tussen de bepaling van Europees recht en de nationaalrechtelijke bepaling in feite op twee 
verschillende niveaus, bijvoorbeeld omdat het Europese recht materieelrechtelijk het 
toepasselijke recht bepaalt, terwijl de toepassing van deze regels afhangt van het nationale 
procesrecht. 
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Gezien de centrale onderzoeksvraag van dit proefschrift lag de nadruk hierin op directe 
botsingen. In dat geval gaat het immers om een direct conflict tussen twee bepalingen 
van Europees recht en nationaal recht, terwijl het bij indirecte botsingen meer gaat om 
de belemmering van de effectiviteit van het EU-recht door bepalingen van nationaal 
recht. Een strijdigheid zoals die in de onderzoeksvraag bedoeld is, is een botsing van 
twee bepalingen ‘op hetzelfde niveau’: de beide bepalingen kunnen niet tegelijkertijd 
worden toegepast. Als context is in hoofdstuk 3 echter ook kort aandacht besteed aan de 
jurisprudentie van het Hof van Justitie over indirecte botsingen. 

In het geval van een directe botsing, waarbij een bepaling van nationaal recht en een 
bepaling van Europees recht dus niet tegelijkertijd toegepast kunnen worden vanwege 
de tegengestelde rechtsgevolgen, heeft het nationale bestuursorgaan verschillende 
instrumenten ter beschikking om het conflict op te lossen. Alle mogelijkheden vloeien 
voort uit de drie belangrijkste beginselen die het effect van Europees recht in de nationale 
rechtsorde bepalen: voorrang, rechtstreekse werking en conforme interpretatie. 

Bestuursorganen zijn in de eerste plaats verplicht om Europees recht toe te passen. Deze 
verplichting is inherent aan het beginsel van rechtstreekse werking, dat in dit proefschrift 
is gedefinieerd als ‘de verplichting van nationale rechters en bestuursorganen om de 
relevante bepaling van Europees recht toe te passen’. In andere woorden, als een bepaling 
zich ervoor leent om toegepast te worden door nationale rechters, zijn bestuursorganen 
net als die rechters verplicht die bepaling toe te passen. De keuze voor een definitie van 
rechtstreekse werking in termen van ‘toepasbaarheid’ betekent overigens dat bepalingen 
zonder rechtstreekse werking per definitie ook niet door rechters en bestuursorganen 
toegepast kunnen worden.

Rechtstreekse werking heeft diverse consequenties voor bestuursorganen. Het betekent in 
de eerste plaats dat zij verplicht zijn om te beoordelen of er een conflict bestaat tussen een 
rechtstreeks werkende bepaling van Europees recht en bepalingen van nationaal recht. 
De bepaling van Europees recht dient dan als toetsingsmaatstaf voor het nationale recht. 
Als er een conflict bestaat, zijn er twee mogelijke oplossingen: conforme interpretatie van 
de strijdige bepalingen van nationaal recht, of het buiten toepassing laten van de strijdige 
bepalingen van nationaal recht op grond van voorrang. De verplichting tot conforme 
interpretatie is gebaseerd op het beginsel van Unietrouw (art. 4 lid 3 EU-Verdrag, 
voorheen art. 10 EG-Verdrag). Hoewel de jurisprudentie over conforme uitleg vooral is 
gericht op nationale rechters, heeft het Hof van Justitie in bijvoorbeeld het arrest Henkel 
vastgesteld dat op bestuursorganen de algemene verplichting rust om nationaal recht in 
het licht van en in overeenstemming met het Europese recht uit te leggen. Wanneer de 
nationaalrechtelijke bepaling zich hiervoor leent kan dit een aantrekkelijke mogelijkheid 
zijn, omdat dan nog steeds het nationale recht wordt toegepast, en een scherpe keuze voor 
de Europeesrechtelijke bepaling wordt voorkomen. 

De andere mogelijkheid om een conflict tussen een bepaling van EU-recht en een 
nationaalrechtelijke bepaling op te lossen, vooral ook wanneer conforme uitleg geen 
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oplossing biedt, is het buiten toepassing laten van het nationale recht. De verplichting 
tot buiten toepassing laten van nationaal recht is voor bestuursorganen ondubbelzinnig 
door het Hof van Justitie vastgesteld in Costanzo en andere arresten. Deze verplichting 
geldt ten aanzien van alle bestuursorganen, en ten aanzien van alle nationale wet- en 
regelgeving. Het buiten toepassing laten hoeft echter niet te betekenen dat de betrokken 
bepaling ongeldig of nietig is: de verplichting geldt enkel ten aanzien van het betreffende 
normconflict.

In de meeste zaken is het buiten toepassing laten van de strijdige nationaalrechtelijke 
bepalingen voldoende om het conflict op te lossen. Dat is bijvoorbeeld het geval 
wanneer iemand zich op Europeesrechtelijke bepalingen beroept als exceptie ten aanzien 
van nationaal recht, of wanneer door het buiten toepassing laten een andere bepaling 
automatisch van toepassing wordt. In sommige gevallen, echter, is een extra laatste 
stap nodig om het ontstane ‘rechtsvacuüm’ op te vullen. Dan zijn er weer verschillende 
mogelijkheden. In de eerste plaats de oplossing van substitutie, wanneer bepalingen 
van Europees recht kunnen worden toegepast in plaats van de buiten toepassing gelaten 
bepalingen van nationaal recht. Ten tweede kan conforme uitleg een oplossing bieden, 
wanneer het resterende nationale recht wordt uitgelegd in het licht van EU-recht. Ten 
slotte, wanneer beide opties niet tot een oplossing leiden, kan staatsaansprakelijkheid een 
laatste uitweg zijn. Hierop wordt in dit proefschrift niet nader ingegaan. 

1.4 De inhoud en werkingssfeer van het legaliteitsbeginsel

Het effect van Europees recht in de nationale rechtsorde heeft het bestaan van het 
(nationale) legaliteitsbeginsel niet beïnvloed, noch heeft Europees recht invloed gehad 
op de inhoud en werkingssfeer van dit beginsel. De precieze vereisten die voortvloeien 
uit het legaliteitsbeginsel verschillen nog steeds van lidstaat tot lidstaat. Bovendien hangt 
de precieze toepassing van het beginsel af van de context waarin het legaliteitsbeginsel 
toepassing vindt. In dat opzicht is het onderscheid tussen Eingriffsverwaltung en 
Leistungsverwaltung van belang, dat is geïntroduceerd in de Duitse literatuur maar ook in 
de andere lidstaten toepassing vindt. De algemene opinie is dat in zaken waarin het bestuur 
de rechten en vrijheden van burgers beperkt of uitsluit een striktere toepassing van het 
legaliteitsbeginsel gerechtvaardigd is dan in zaken van ‘presterend bestuur’, bijvoorbeeld 
bij de toekenning van een subsidie. 

Hoewel de precieze inhoud van het legaliteitsbeginsel dus verschilt van lidstaat tot lidstaat, 
kan het beginsel wel in algemene zin in twee delen worden onderscheiden: het primaat 
van de wet en het vereiste van een wettelijke bevoegdheidsgrondslag. In de komende 
paragrafen komt de relatie tussen beide componenten en de Costanzo-verplichting aan 
bod.
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1.5 De Costanzo-verplichting en het primaat van de wet

1.5.1 Algemeen

Met het primaat van de wet (of Vorrang des Gesetzes in de Duitse discussie) wordt bedoeld 
dat bestuursorganen, net als rechterlijke instanties, gebonden zijn aan wetgeving bij de 
uitoefening van hun bevoegdheden. Dat betekent dat al het optreden van bestuursorganen 
in overeenstemming moet zijn met de bestaande wetgeving en dat wetgeving in formele 
zin voorrang heeft op regelgeving die niet als zodanig gekwalificeerd kan worden. De 
vraag is echter wat dit voor bestuursorganen betekent: hebben zij de bevoegdheid of zelfs 
de verplichting om te controleren of lagere regelgeving in overeenstemming is met hogere 
regelgeving, en kunnen zij eventueel de conclusie trekken dat strijdige bepalingen niet 
worden toegepast? Aangezien dat nu precies is wat nationale bestuursorganen verplicht 
zijn te doen op basis van de Costanzo-verplichting, rijst de vraag wat dit betekent voor 
het primaat van de wet. Daartoe zijn in dit onderzoek drie vragen bestudeerd voor de 
rechtsordes van Frankrijk, Duitsland en Nederland. De eerste twee vragen hebben een 
louter nationaal karakter. In de eerste plaats, zijn bestuursorganen bevoegd of verplicht om 
bepalingen van secundaire regelgeving buiten toepassing te laten wanneer ze strijdig zijn 
met hogere bepalingen van nationaal recht? Ten tweede, zijn ze bevoegd om bepalingen 
van wetgeving in formele zin buiten toepassing te laten wanneer deze strijdig zijn met de 
Grondwet? Ten slotte is onderzocht hoe in de Duitse, Franse en Nederlandse rechtsorde 
wordt omgegaan met de Costanzo-verplichting.

In alle drie de landen is het algemeen geaccepteerd dat de bestuursorganen niet alleen 
bevoegd, maar ook verplicht zijn om bepalingen van secundaire regelgeving buiten 
toepassing te laten wanneer ze strijdig zijn met hogere bepalingen, zoals wettelijke 
normen of grondwettelijke bepalingen. Deze verplichting is vooral in Duitsland en 
Frankrijk ontwikkeld in jurisprudentie en literatuur, maar geldt ook in Nederland. Deze 
verplichting levert geen spanningen op binnen de trias politica, aangezien het gaat om 
het opzijzetten van bepalingen die door bestuursorganen zijn aangenomen, en niet om 
wettelijke bepalingen.

De vraag of bestuursorganen bevoegd zijn om wettelijke bepalingen buiten toepassing 
te laten wanneer deze in strijd lijken te zijn met de Grondwet, ligt ingewikkelder. 
Wanneer deze vraag positief wordt beantwoord, leidt dit immers tot spanningen tussen 
de uitvoerende macht en de wetgevende macht. In het algemeen wordt een dergelijke 
bevoegdheid voor bestuursorganen echter niet aangenomen. De grondslag voor deze 
afwijzing vormt een vergelijking met de positie van nationale rechters, die in alle drie 
de landen ook niet bevoegd zijn te oordelen over de grondwettigheid van wetgeving. In 
Duitsland en Frankrijk wordt een dergelijk toetsing uitgevoerd door respectievelijk het 
Bundesverfassungsgericht en de Conseil Constitutionnel. In Nederland bestaat een dergelijk 
grondwettelijk Hof niet, en is constitutionele toetsing geheel afwezig, hoewel er recentelijk 
weer wordt gesproken over de mogelijkheid een dergelijke toetsing in te voeren.
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De Costanzo-verplichting, die bestuursorganen verplicht om wettelijke bepalingen buiten 
toepassing te laten in geval van strijdigheid met rechtstreeks werkende bepalingen van 
Europees recht, wordt relatief gemakkelijk geaccepteerd in de drie lidstaten. De oorzaak 
hiervoor is gelegen in het feit dat de voorrang van Europees recht op nationaal recht 
wordt geaccepteerd, en dat geldt ook voor de consequenties die het Hof hieruit trekt in 
zaken als Costanzo, Ciola en CIF. Ook hier wordt vaak een parallel getrokken met de 
nationale rechter. Nu de verplichting van de rechter om nationaalrechtelijke bepalingen 
opzij te zetten wanneer zij strijdig zijn met Europees recht algemeen geaccepteerd is 
als noodzakelijk om de voorrang en uniforme en effectieve toepassing van Europees 
recht te garanderen, wordt de vergelijkbare verplichting voor bestuursorganen vanwege 
dezelfde redenen ook geaccepteerd. Deze acceptatie blijkt wel uit verschillende bronnen 
in de verschillende lidstaten. In Frankrijk heeft de Conseil d’État (Raad van State) met 
zoveel woorden de verplichting overgenomen in haar jurisprudentie. In Duitsland bestaat 
vooral veel discussie in de doctrine, die recentelijk weer is opgelaaid naar aanleiding van 
een prejudiciële vraag van een Duitse rechter in de zaak Docmorris. In Nederland, ten 
slotte, is er weinig jurisprudentie bekend. Wat wel opgemerkt moet worden is dat in een 
ambtelijk advies over de gevolgen van de Costanzo-verplichting enkel wordt ingegaan op 
de consequenties in de praktijk wanneer nationaal recht strijdig is met Europees recht. 
Daarmee wordt de verplichting dus impliciet geaccepteerd. Van belang is dat dit advies 
is overgenomen door de Minister van Justitie en de Raad van State, hetgeen de brede 
acceptatie van de verplichting aangeeft.

De rechtspraak van nationale rechters over de Costanzo-verplichting lijkt relatief beperkt 
te zijn in de drie lidstaten. De reden hiervoor zou gelegen kunnen zijn in het feit dat 
de verplichting niet direct past bij de positie van het bestuursorgaan in de nationale 
rechtsorde. Immers, naar nationaal recht is het bestuursorgaan niet bevoegd wetgeving 
buiten toepassing te laten. Dit zou kunnen betekenen dat bestuursorganen niet of 
nauwelijks nationaalrechtelijke bepalingen buiten toepassing laten vanwege de Costanzo-
verplichting. Voorbeelden zijn in elk geval schaars, hoewel zaken als Association Avenir de 
la langue Française en DocMorris bewijzen dat er in elk geval af en toe bestuursorganen 
zijn die de verplichting in de praktijk toepassen. 

Het feit dat de Costanzo-verplichting op zich niet ter discussie staat, betekent niet dat 
de verplichting geen problemen oplevert. Dat geldt in het bijzonder omdat het gaat om 
zaken waarbij nog niet door een rechter is uitgemaakt of er al dan niet sprake is van een 
normenconflict tussen Europees recht en nationaal recht. Wanneer wel een rechterlijke 
uitspraak voorhanden zou zijn, ontstaat er geen probleem omdat bestuursorganen dan 
gehouden zijn aan deze uitspraak gevolg te geven. Wanneer dat niet het geval is, leidt 
de Costanzo-verplichting tot diverse spanningen. Twee onderwerpen verdienen in dat 
opzicht in het bijzonder bespreking: enerzijds de machtenscheiding, en anderzijds het 
vereiste van een uniforme toepassing van het EU-recht in relatie met het beginsel van 
rechtszekerheid. 
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1.5.2 Spanningen met het beginsel van machtenscheiding

Op grond van het beginsel van machtenscheiding of trias politica bestaan er drie 
verschillende machten, met eigen onafhankelijke taken en bevoegdheden: de wetgevende 
macht, de uitvoerende macht en de rechterlijke macht. De wetgever neemt wetgeving aan, 
die door de rechterlijke macht in individuele gevallen wordt toegepast en uitgelegd. De 
uitvoerende macht past de wetgeving toe zoals aangenomen door de wetgever en uitgelegd 
door de rechter. De Costanzo-verplichting, echter, is in feite gebaseerd op een analoge 
toepassing van verplichtingen van nationale rechters op nationale bestuursorganen. Het 
Hof van Justitie baseert dit op het feit dat deze verplichting rechtstreeks voortvloeit uit 
de beginselen van voorrang, rechtstreekse werking en de plicht tot loyale samenwerking. 
Deze verplichting was reeds zeer vergaand, aangezien – zoals hierboven besproken – 
hiermee de verplichting ontstaat voor de nationale rechter om wetgeving in formele zin 
te toetsen aan Europees recht, terwijl hij naar nationaal recht nu juist niet bevoegd is 
tot een dergelijke toetsing. Voor de acceptatie van deze verregaande verplichting was het 
bestaan van de prejudiciële procedure een belangrijk argument. Op die manier kunnen 
nationale rechters zonodig hulp in roepen bij het Hof van Justitie. De andere kant van de 
medaille is dat de procedure ook nog de uniforme toepassing van het EU-recht faciliteert, 
aangezien een uitspraak van het Hof bindende werking heeft. Het is dus een belangrijk 
verschil tussen de nationale rechter en het nationale bestuursorgaan dat laatstgenoemde 
niet beschikt over de mogelijkheden van de prejudiciële procedure.

Wanneer men de Costanzo-verplichting beziet in het licht van de machtenscheiding 
kan men zich afvragen of het wel de verplichting van bestuursorganen kan zijn om 
niet alleen te bepalen of wettelijke regels in strijd zijn met hogere bepalingen, maar ook 
zonodig te bepalen dat deze wettelijke regelingen buiten toepassing moeten worden 
gelaten. Dat staat op gespannen voet met hun taak binnen de trias politica om wetgeving 
toe te passen en te handhaven in specifieke gevallen. De Costanzo-verplichting vereist 
dus in feite een taakverandering voor bestuursorganen, zeker gezien het feit dat zij niet 
over een vergelijkbare bevoegdheid tot toetsing van wetgeving beschikken in louter 
nationaalrechtelijke zaken. Het feit dat in de jurisprudentie slechts sporadisch zaken 
kunnen worden gevonden waarin de Costanzo-verplichting toepassing vindt, lijkt erop 
te duiden dat deze gedragsverandering in de praktijk ook voor spanningen zorgt en dat 
bestuursorganen terughoudend zijn in het opzijzetten van nationaal recht. 

1.5.3 Spanningen met het beginsel van rechtszekerheid en het vereiste van uniforme 
toepassing van EU-recht 

De Costanzo-verplichting veroorzaakt ook een spanning met het beginsel van 
rechtszekerheid en het vereiste van uniforme toepassing van EU-recht. Elk bestuursorgaan 
moet zelfstandig afwegen of er een normenconflict bestaat en zo ja, wat daarvan de 
consequentie is. Bestuursorganen zoals de NMa en de OPTA, die werken op terreinen die 
in hoge mate beïnvloed zijn door Europees recht, zullen daar beter voor uitgerust en toe 
in staat zijn dan bijvoorbeeld kleine gemeenten. Voor alle bestuursorganen geldt echter 
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dat de vergelijking met de nationale rechter mank loopt vanwege het feit dat er niet zoiets 
als de prejudiciële procedure bestaat voor bestuursorganen. Dat is ook een bedreiging 
voor de uniforme toepassing van Europees recht en voor het rechtszekerheidsbeginsel, nu 
elk bestuursorgaan in elk van de 27 lidstaten steeds weer een eigen, zelfstandige afweging 
moet maken. Daarbij wordt Europees recht dus geïnterpreteerd zonder enige mogelijkheid 
tot hulp door het Hof. Daarbij kunnen bestuursorganen natuurlijk elkaars beslissingen 
volgen, maar zij kunnen ook afwijkend beslissen. Dat kan bijvoorbeeld ten aanzien van 
gedecentraliseerde bestuursorganen of ten aanzien van de toepassing van federaal recht 
door de verschillende Duitse Länder problemen opleveren.

Het is niet mogelijk een vergelijkbare vervanging voor bestuursorganen te vinden voor 
de prejudiciële procedure. Advisering door hiërarchisch superieure bestuursorganen lost 
het probleem niet op, aangezien ook zij geen hulp van een Europese instelling kunnen 
inroepen, en ook zij dus niet een zeker juiste interpretatie kunnen verschaffen. Er zijn wel 
stemmen opgegaan om een soort van prejudiciële procedure te creëren voor nationale 
bestuursorganen, waarbij zij hulp kunnen vragen aan de Europese Commissie. Ook dat 
leidt echter niet tot een oplossing, aangezien ook de Commissie niet eindverantwoordelijk 
is voor de interpretatie van Europees recht. Die positie is voorbehouden aan het Hof van 
Justitie. Echter, een directe band tussen nationale bestuursorganen en het Hof is in het 
licht van de machtenscheiding onwenselijk. Daarbij moet men ook in het achterhoofd 
houden dat het aantal nationale bestuursorganen een veelvoud is van het aantal nationale 
rechters, zodat ook praktisch een directe relatie onwenselijk zou zijn.

1.6 De Costanzo-verplichting en het vereiste van een wettelijke bevoegdheidsgrondslag

Wanneer een bepaling van nationaal recht buiten toepassing wordt gelaten, kan dit leiden 
tot het verlies van een bevoegdheidsgrondslag voor het bestuursorgaan. In zulke gevallen 
kan het legaliteitsbeginsel eisen stellen voor de opvulling van dit rechtsvacuüm. Een 
belangrijke vraag in dit opzicht is of een bepaling van Europees recht zich ervoor leent dit 
rechtsvacuüm in te vullen. 

Het vereiste van een wettelijke bevoegdheidsgrondslag bestaat in elk van de drie 
onderzochte lidstaten, al is het een meer besproken onderwerp in Duitsland en Nederland 
dan in Frankrijk. Daarbij verschillen de vereisten die voortvloeien uit het beginsel ook 
per onderwerp. Zoals hierboven beschreven gelden verdergaande eisen wanneer het gaat 
om Eingriffsverwaltung, waarbij het bestuursorgaan de rechten en vrijheden van burgers 
beperkt of uitsluit, dan in gevallen van Leistungsverwaltung, waarbij het gaat om zaken 
van ‘presterend bestuur’, bijvoorbeeld de toekenning van een subsidie. In de praktijk is het 
onderscheid natuurlijk vaak moeilijk te maken, aangezien bijvoorbeeld een subsidie of 
uitkering ook vaak gepaard gaat met voorwaarden waaraan voldaan moet zijn. 

Het buiten toepassing laten van bepalingen van nationaal recht kan verschillende 
consequenties hebben. Wanneer er nog steeds voldoende nationaalrechtelijke bepalingen 
toegepast kunnen worden om te voldoen aan het vereiste van de wettelijke bevoegdheids-
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grondslag, bestaan er voor het legaliteitsbeginsel geen problemen. Een voorbeeld biedt 
de zaak DocMorris: wanneer een vergunningvereiste op grond van strijd met het EU-
recht buiten toepassing moet worden gelaten, kan er nog steeds een bevoegdheid bestaan 
voor de vergunningverlening, al kan het dus zo zijn dat de specifieke eisen en condities 
die gelden, niet langer allemaal kunnen worden toegepast. In andere gevallen, echter, 
kan het buiten toepassing laten leiden tot een rechtsvacuüm. De Franse zaak Association 
Avenir de la langue Française biedt daar een voorbeeld van: als een etiketteringseis buiten 
toepassing wordt gelaten, is er niet direct een andere etiketteringseis voorhanden en kan 
het bestuursorgaan dus geen nieuw vereiste stellen op basis van de bestaande nationale 
wetgeving.

Na het buiten toepassing laten van nationaalrechtelijke bepalingen die strijdig zijn met 
het Europese recht, is de belangrijkste vraag dus of nog steeds wordt voldaan aan het 
vereiste van een wettelijke bevoegdheidsgrondslag. Wanneer dat niet het geval is, terwijl 
een dergelijke bevoegdheidsgrondslag wel vereist is op grond van het legaliteitsbeginsel 
zoals dat geldt in de betrokken lidstaat, is de vervolgvraag of een rechtstreeks werkende 
bepaling van Europees recht dan direct als bevoegdheidsgrondslag kan functioneren. 
Voor de bespreking van deze vraag is in dit proefschrift een onderscheid gemaakt tussen 
de competentie en de rechtsbasis. Dit onderscheid is gebaseerd op het Franse onderscheid 
tussen compétence en base juridique. De competentie bepaalt de mogelijkheden van het 
bestuursorgaan, en is dus direct gerelateerd aan de bevoegdheidsverdeling die tussen 
bestuursorganen bestaat in de staatsstructuur. Door middel van competentie worden dus 
de bevoegdheden verdeeld over de verschillende bestuursorganen, inclusief de grenzen 
van deze bevoegdheden en de regels die gelden voor hun toepassing. De rechtsbasis is 
de specifieke grondslag voor een actie van een bestuursorgaan in een specifieke zaak. 
Wanneer bijvoorbeeld een milieuvergunning wordt verleend of een boete wordt opgelegd, 
is de rechtsbasis de bepaling op grond waarvan het bestuursorgaan bevoegd is dit besluit 
te nemen.

1.6.1 Competentie

De algemene regel is dat de verdeling van competenties onder bestuursorganen een zaak 
is van het nationale recht. De taakverdeling tussen bestuursorganen wordt bepaald door 
nationaal recht. De Europese wetgever verwijst meestal naar ‘het competente orgaan’ of 
naar de lidstaat in het algemeen, en bepaalt niet welk nationaal orgaan bevoegd is. Dit 
uitgangspunt, dat de EU zich niet bemoeit met de interne staatsstructuur van de lidstaten, 
is verder ontwikkeld in de jurisprudentie en doctrine als het beginsel van nationale 
institutionele autonomie. De lidstaat bepaalt welk bestuursorgaan bevoegd is om een 
specifieke verordening, richtlijn of Verdragsbepaling toe te passen. 

De vraag is of het beginsel van nationale institutionele autonomie absoluut is, of dat er 
in bijzondere gevallen uitzonderingen mogelijk zijn, waarbij de Europese Unie dus toch 
bepaalt welk specifiek nationaal bestuursorgaan bevoegd is. In de discussie worden zowel 
positieve als negatieve antwoorden gegeven. In de praktijk is deze vraag echter van gering 
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belang, aangezien de Europese Unie in de regel de distributie van competenties overlaat 
aan de lidstaten. Wanneer de lidstaten er niet in slagen een richtlijn of verordening tijdig 
te implementeren, kan dit dus betekenen dat niet duidelijk bepaald is welk bestuursorgaan 
bevoegd is tot handhaving en uitvoering. In dat geval is de algemene opinie dat de 
betreffende verordening of richtlijn niet rechtmatig kan worden toegepast, omdat niet 
voldaan is aan het vereiste van wettelijke bevoegdheidsgrondslag. Het legaliteitsbeginsel 
vereist immers dat bevoegdheden aan specifieke bestuursorganen worden toebedeeld.

1.6.2 Rechtsbasis

Behalve dat duidelijk moet zijn welk bestuursorgaan in een specifieke casus competent is, is 
ook van belang waarop de specifieke uit te oefenen bevoegdheden gebaseerd zijn. De vraag 
of Europeesrechtelijke bepalingen hier geschikt voor zijn, hangt af van de vraag om welk 
instrument van Europees recht het gaat. De verdragen en de verordening zijn qua karakter 
relatief nauw verwant met nationale wetgeving, gezien hun directe toepasselijkheid in de 
nationale rechtsorde zonder enige omzettingshandeling. Daarom lenen bepalingen uit 
de verdragen en verordeningen zich qua natuur goed als directe rechtsgrondslag voor 
bevoegdheden van bestuursorganen, wanneer het legaliteitsbeginsel dit vereist. In de 
praktijk geldt dit echter vooral voor bepalingen van verordeningen, omdat de meeste 
verdragsbepalingen naar hun inhoud niet geschreven zijn als rechtsgrondslagen. De vier 
vrijheden, of bepalingen over de samenstelling en bevoegdheden van de verschillende 
instellingen van de Europese Unie zijn bijvoorbeeld niet geschikt als directe rechtsgrondslag 
voor nationale bestuursorganen.

Richtlijnen zijn minder geschikt als rechtstreekse rechtsgrondslag, aangezien zij omzetting 
in het nationale recht behoeven. Daar komt nog bij dat het Hof van Justitie heeft 
vastgesteld dat richtlijnen niet ten nadele van individuen kunnen worden ingeroepen door 
bestuursorganen. In principe geldt dan het zogenaamde verbod van omgekeerd verticale 
werking. Dat betekent dat richtlijnbepalingen niet als directe rechtsgrondslag kunnen 
dienen wanneer zij negatieve gevolgen hebben voor individuen. In het geval van positieve 
consequenties kan dit anders liggen, aangezien dan het verbod van omgekeerd verticale 
werking niet geldt. Het Hof van Justitie heeft hier echter nog nooit ondubbelzinnig 
uitspraak over gedaan. Dezelfde redenering kan analoog worden toegepast op besluiten, 
die zijn geadresseerd aan een of meerdere lidstaten. Wanneer het gaat om besluiten van 
algemene strekking ligt hun karakter dicht bij dat van een richtlijn, aangezien omzetting in 
nationaal recht meestal noodzakelijk is. Wanneer een besluit is gericht tot een lidstaat maar 
er indirecte geadresseerden zijn die bij naam worden genoemd – bijvoorbeeld in het geval 
van de terugvordering van illegale staatssteun – verschillen de meningen of het besluit 
als zodanig volstaat als rechtsbasis. Naar mijn mening is dit niet het geval, aangezien de 
besluiten enkel rechtstreeks bindend zijn voor de geadresseerde, dus de lidstaat in kwestie. 
De nationale regelgeving waarin de staat vervolgens aan deze verplichting uitvoering geeft, 
is de grondslag voor de negatieve consequenties voor de betrokken indirecte adressaten. 

The Costanzo Obligation Maartje Verhoeven



Nederlandse samenvatting

321

Nederlandse samenvatting Nederlandse samenvatting 

1.7 Toezicht op nationale bestuursorganen

Hoewel de Costanzo-verplichting direct is gericht aan nationale bestuursorganen, is de 
lidstaat verantwoordelijk tegenover de Europese Unie voor de naleving van deze verplichting. 
Wanneer dus een gemeente ondanks de verplichting toch nationaalrechtelijke bepalingen 
toepast die strijdig zijn met Europees recht, kan de lidstaat hiervoor aansprakelijk worden 
gesteld. Dat volgt uit het feit dat de Europese Unie een internationale organisatie is, waarbij 
juridisch de lidstaat als entiteit aangesproken kan worden. 

In algemene zin moet worden opgemerkt dat toezicht op bestuursorganen met betrekking 
tot de naleving van de Costanzo-verplichting kan leiden tot nogal paradoxale situaties, 
aangezien dit toezicht soms wordt uitgeoefend door degene die verantwoordelijk is voor 
de strijdigheid tussen nationaal recht en EU-recht. Dat zou dan betekenen dat de minister 
bestuursorganen opdracht geeft om zijn eigen regelgeving buiten toepassing te laten, of 
dat een orgaan van de Duitse Bund een dergelijke opdracht geeft over federaal recht aan 
een van de Länder. De toezichthouder hoeft natuurlijk niet altijd degene te zijn die de 
strijdige nationale wet- of regelgeving in het leven heeft geroepen, maar het is goed deze 
mogelijkheid in het achterhoofd te houden.

In dit proefschrift zijn verschillende vormen van toezicht door de centrale overheid op 
de uitvoering van EU-recht door bestuursorganen in de drie lidstaten bestudeerd. Het 
toezicht van de Duitse Bund op de Länder, het toezicht op gemeenten en het toezicht op 
zelfstandige bestuursorganen (in het bijzonder de nationale mededingingsautoriteit en de 
nationale toezichthouder op telecommunicatie). 

In het Duitse federale systeem zijn drie vormen van toezicht voorhanden voor de Bund: 
Bundesaufsicht, Bundeszwang en de inschakeling van het Bundesverfassungsgericht. Elk 
van deze toezichtsmethoden heeft zijn eigen mogelijkheden en beperkingen, en wat vooral 
van belang is, is dat er in de praktijk zelden tot nooit gebruik van wordt gemaakt. 

Voor de gemeenten geldt, dat in elk van de drie onderzochte landen de traditionele 
toezichtsinstrumenten voor decentraal bestuur lange tijd de enige methoden waren om 
toezicht te houden op de toepassing van Europees recht. Die verschillen wel per land; 
zo heeft Frankrijk in veel gevallen voorafgaand toezicht door de prefect, terwijl in 
Duitsland en Nederland toezicht in de regel achteraf plaatsvindt. Opvallend is dat nu 
nieuwe instrumenten worden ingevoerd, specifiek voor het toezicht op de toepassing 
van Europees recht. Zo is in Nederland bijvoorbeeld de Wet toezicht Europese subsidies 
ingevoerd, binnenkort gevolgd door de Wet Naleving Europese regelgeving publieke 
entiteiten. In Frankrijk wordt niet gekozen voor dergelijke algemene toezichtsregelingen, 
maar worden bijzondere toezichtsinstrumenten ingevoerd voor specifieke onderwerpen 
waarin Europees recht een belangrijke rol speelt, zoals aanbestedingsrecht en afvalrecht. 
In Duitsland verschilt de aanpak per Land, aangezien gemeenterecht een zaak is van de 
deelstaten. De nieuwe instrumenten worden in veel gevallen niet of nauwelijks toegepast. 
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Dat betekent echter niet dat zij geen enkele functie hebben, aangezien er in elk geval een 
afschrikwekkend effect van uitgaat.

Het toezicht op zelfstandige bestuursorganen verschilt ook van land tot land. In Duitsland 
en Nederland kan de minister een algemene instructie uitvaardigen, waarmee bijvoorbeeld 
ook kan worden opgedragen om nationaal recht buiten toepassing te laten vanwege de 
Costanzo-verplichting. In Frankrijk bestaat dit recht niet, maar is vaak (maar niet altijd) 
een vertegenwoordiger van de centrale overheid als adviseur betrokken bij het bestuur 
van zelfstandige bestuursorganen. Toezicht op individuele beschikkingen is in de regel 
afwezig, maar die onafhankelijkheid is nu juist ook het bestaansrecht van de zelfstandige 
bestuursorganen. Daarbij geldt ook, dat het Hof van Justitie die afhankelijkheid steeds 
meer onderstreept in zijn jurisprudentie. Voor de nationale mededingingsautoriteiten en 
de toezichthouder op het gebied van telecommunicatie geldt daarbij specifiek dat het risico 
op schendingen van Europees recht relatief geringer lijkt, aangezien hun werkterrein zeer 
specifiek is en in zeer hoge mate door het EU-recht wordt beïnvloed. In de regel zullen 
zij dus kunnen beschikken over specialistisch personeel met goede Europeesrechtelijke 
kennis. Maar ook dan geldt natuurlijk de moeilijkheid dat het Europese recht vaak op 
meer dan één manier te interpreteren is; zo kan het vrij verkeer van goederen niet enkel 
op basis van de verdragsbepalingen worden begrepen, maar is ook kennis van rechtspraak 
en secundaire wetgeving vereist.

1.8 Balans

1.8.1 Constitutionele obstakels

Dit proefschrift laat zien dat bestuursorganen diverse constitutionele obstakels tegenkomen 
wanneer zij geconfronteerd worden met conflicten tussen bepalingen van Europees recht 
en bepalingen van nationaal recht. Soms kunnen deze conflicten worden opgelost door 
conforme interpretatie van het nationale recht. Die oplossing is dan vaak soepel, ook 
omdat het Hof van Justitie de verplichting tot conforme uitleg heeft beperkt, door de 
nationaalrechtelijke bevoegdheden te respecteren en bijvoorbeeld door geen contra legem 
interpretatie te verlangen. De verplichting om nationaalrechtelijke bepalingen buiten 
toepassing te laten stuit op meer constitutioneelrechtelijke weerstand. Deze verplichting 
is op zich in lijn met het legaliteitsbeginsel, aangezien zij dient om de hiërarchie van 
normen te waarborgen. Echter, de verplichting staat op gespannen voet met de positie 
van bestuursorganen in het nationale recht, waar zij in de regel niet bevoegd zijn om 
wettelijke bepalingen te toetsen aan bijvoorbeeld de Grondwet. De taak van de uitvoerende 
macht is de toepassing en handhaving van recht op individuele gevallen, zodat het hun 
natuurlijke neiging is om wetgeving te respecteren. De Costanzo- verplichting verbreedt 
dus de positie van de uitvoerende macht in de machtenscheiding. Een probleem is dat 
deze verbreding is gebaseerd op een analoge toepassing van een verplichting van de 
rechterlijke macht op bestuursorganen, zonder dat ook de bevoegdheden gelijkgetrokken 
worden. Het belangrijkste verschil in dit opzicht is dat bestuursorganen niet beschikken 
over de mogelijkheden die de prejudiciële procedure biedt. Nu de bestuursorganen in 
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alle 27 lidstaten onafhankelijk hun eigen afwegingen moeten maken, leidt dat ook tot 
spanningen ten aanzien van het beginsel van rechtszekerheid en rechtsgelijkheid, zowel 
binnen een lidstaat als tussen de verschillende lidstaten. Een ander belangrijk verschil is 
dat nationale rechters bevoegd zijn om in bijzondere gevallen bepalingen van secondair 
EU-recht tijdelijk buiten toepassing te laten als voorlopige voorziening bij strijdigheid 
met primair EU-recht. Die bevoegdheden hebben nationale bestuursorganen niet, 
zoals het Hof in zaken als Granaria en Abna bepaalde. Het Hof trekt de analogie tussen 
bestuursorganen en nationale rechters dus alleen voor verplichtingen, en niet voor de 
bijbehorende bevoegdheden. 

1.8.2 Nuancering van de Costanzo-verplichting 

De spanningen die de Costanzo-verplichting oplevert in de nationale rechtsordes van de 
lidstaten leidt tot de vraag of deze verplichting niet zou moeten worden genuanceerd. Aan 
de ene kant kan worden gesteld dat de verplichting rechtstreeks voortvloeit uit de voorrang 
van het Europese recht. Anderzijds zijn er belangrijke kanttekeningen te maken. Een 
belangrijk punt is dat de Costanzo-verplichting elk bestuursorgaan in feite verantwoordelijk 
maakt voor de reparatie van de fouten van de wetgever, door een strijdigheid tussen 
nationaal recht en Europees recht te laten bestaan. Dat is geen eenvoudige taak. Het feit 
dat de Costanzo-verplichting in de praktijk niet vaak wordt toegepast, geeft ook aan dat 
de verplichting in de praktijk ook spanningen oplevert. De kennis van ambtenaren zal 
mogelijk soms tekortschieten om te bepalen of nationale bepalingen strijdig zijn met 
het Europese recht, hoewel in dit opzicht vooral van gespecialiseerde bestuursorganen 
meer verwacht mag worden. Maar kan men van elke gemeente verwachten dat zij elke 
nationaalrechtelijke bepaling op waarde kan schatten in het licht van EU-recht? 

Zoals hierboven besproken zijn de belangrijkste argumenten tegen de brede Costanzo-
verplichting gelegen in het beginsel van rechtszekerheid – vooral in het licht van de 
afwezigheid van een prejudiciële procedure – en de verandering van de positie van de 
uitvoerende macht in de machtenscheiding. Een oplossing zou wellicht gevonden kunnen 
worden in een beperking van het toepassingsbereik van de Costanzo-verplichting tot 
zaken waarin het voor bestuursorganen duidelijk is dat er een manifeste strijdigheid is 
tussen een rechtstreeks werkende bepaling van Europees recht en een nationaalrechtelijke 
bepaling. Dat is natuurlijk in het bijzonder het geval wanneer er al een rechterlijke 
uitspraak van een nationale rechter of het Hof van Justitie voorhanden is, waarin deze 
strijdigheid wordt vastgesteld. Het is vanzelfsprekend dat bestuursorganen in dergelijke 
gevallen de rechterlijke uitspraak moeten volgen. Het zou echter een te grote inbreuk zijn 
op de effectiviteit en voorrang van het Europese recht wanneer de Costanzo-verplichting 
zou worden beperkt tot dergelijke gevallen. 

Om een balans te vinden, kan een parallel worden getrokken met de Cilfit-doctrine die het 
Hof van Justitie heeft ontwikkeld voor prejudiciële interpretatievragen. Die parallel zou 
des te meer hout snijden nu de vergelijking met de nationale rechter ten grondslag ligt aan 
de Costanzo-jurisprudentie. Aangezien het bestaan van de prejudiciële procedure voor 
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het Hof een belangrijk argument was om de nationale rechter te verplichten om met het 
  EU-recht strijdige bepalingen buiten toepassing te laten, kan a contrario worden gesteld 
dat de afwezigheid van die procedure voor bestuursorganen een belangrijk argument is 
om de Costanzo-verplichting te nuanceren. 

De Cilfit-jurisprudentie nuanceert de verplichting voor hoogste rechters om prejudiciële 
vragen te verwijzen. Wanneer het gaat om een interpretatievraag die identiek is aan een 
eerder gestelde vraag (acte éclairé) of waarop het antwoord ondubbelzinnig duidelijk is 
(acte clair), vervalt deze verplichting. De achtergrond van deze nuancering is dat in zulke 
gevallen hulp van het Hof niet vereist is, en de nationale rechter zelf geacht wordt de 
vraag te kunnen beantwoorden. Aangezien het zelfstandig beslissen nu juist de kern is 
van de Costanzo-verplichting en het wat betreft de Costanzo-verplichting altijd gaat om 
interpretatiekwesties – aangezien het Hof de beoordeling van geldigheidskwesties heeft 
voorbehouden aan zichzelf en, in urgente situaties, aan de nationale rechters  – is het 
trekken van een dergelijke parallel verdedigbaar.

Het toepassen van de theorie van acte éclairé en acte clair zou de verplichting om bepalingen 
van nationaal recht opzij te zetten wanneer zij strijdig zijn met EU-recht beperken. Enkel 
als het overduidelijk is dat er een conflict bestaat tussen een nationaalrechtelijke bepaling 
en een bepaling van Europees recht, is het bestuursorgaan verplicht de nationaalrechtelijke 
bepaling buiten toepassing te laten. Dat kan natuurlijk leiden tot een grijs gebied, aangezien 
het bestuursorgaan bepaalt of er al dan niet sprake is van een acte clair of acte éclairé. Dat 
is echter inherent aan de Cilfit -doctrine als zodanig, en geldt ook voor de toepassing door 
nationale rechters; dat is onontkoombaar. Als er echter voldoende toezicht bestaat op de 
toepassing van de Costanzo -verplichting door bestuursorganen, zullen die bestuursorganen 
gestimuleerd worden om Europees recht effectief toe te passen, en niet te snel te neigen 
naar de bestempeling van een normenconflict als te onduidelijk. Daarbij geldt natuurlijk 
als laatste middel ook altijd nog de mogelijkheid van staatsaansprakelijkheid: de lidstaat 
als zodanig kan zo nodig aansprakelijk worden gesteld voor miskenning van de Costanzo  -
verplichting. Het hangt dan vervolgens van het nationale recht af of het bestuursorgaan 
zelf hier ook de financiële consequenties van ondervindt. 

Wanneer het bestaan van een normenconflict onduidelijk en discutabel is, en ook niet 
volgt uit eerdere jurisprudentie, zijn nationale bestuursorganen niet gehouden om 
bepalingen van nationaal recht buiten toepassing te laten. Dat volgt uit hun positie in de 
trias politica: het is niet hun taak om bij elke wettelijke bepaling te onderzoeken of deze al 
dan niet in strijd is met een bepaling van het acquis communautaire. Daarbij is het ook niet 
hun natuurlijke neiging een dergelijke toetsing uit te voeren, gezien het feit dat zij naar 
nationaal recht niet bevoegd zijn om de verenigbaarheid van wettelijke bepalingen met 
de Grondwet te onderzoeken. Zij zijn dan ook in algemene zin niet voldoende uitgerust 
om te voldoen aan de Costanzo-verplichting in niet-manifeste gevallen. Hoewel dus geen 
verplichting bestaat, kan wel de vraag worden gesteld of zij bevoegd zijn om bepalingen 
van nationaal recht die onverenigbaar zijn met EU-recht buiten toepassing te laten, ook 
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wanneer het criterium van acte clair of acte éclairé niet wordt gehaald. In dat opzicht 
bestaan verschillende meningen. 

Aan de ene kant kan gesteld worden dat bestuursorganen hiertoe niet bevoegd zijn. Dit is 
bijvoorbeeld de mening van advocaat-generaal Jarabo Colomer in de zaak Umweltanwalt 
von Kärnten and Alpe Adria Energia SpA. Hij beargumenteert daar dat de beoordeling van 
wetgeving in het licht van Europees recht aan de rechter overgelaten moet worden, aangezien 
bestuursorganen naar nationaal recht ook niet bevoegd zijn over de grondwettigheid van 
wetgeving te oordelen. Aan de andere kant beargumenteert advocaat-generaal Lenz in 
zijn Conclusie in Costanzo dat het bestuursorgaan altijd bevoegd is het nationale recht 
buiten toepassing te laten, ‘het zou immers onzinnig zijn, het bestuur te verbieden een 
naar gemeenschapsrecht juiste beslissing te nemen, waartoe het ten slotte verplicht is’.

Naar mijn mening zijn beide standpunten houdbaar en in hoge mate afhankelijk van de 
constitutionele achtergrond in de betrokken lidstaat. Daarom is het wenselijk om het aan 
de lidstaten over te laten om te bepalen welke bevoegdheden bestuursorganen hebben 
wanneer er geen sprake is van een acte clair of acte éclairé. In zulke gevallen kunnen de 
beginselen van gelijkwaardigheid en effectiviteit worden toegepast, en kan de lidstaat dus 
kiezen voor een oplossing die dicht ligt bij de bevoegdheden van bestuursorganen in een 
louter nationale situatie. Wanneer het bestuursorgaan naar nationaal recht niet bevoegd is 
te oordelen over de grondwettigheid van wetgeving, kan dit tot de conclusie leiden dat het 
ook niet bevoegd is tot een dergelijk oordeel in het licht van Europees recht, wanneer geen 
sprake is van een manifest conflict van normen. 

Samengevat is het voorstel dus om de Europese verplichting om bepalingen van nationaal 
recht opzij te zetten bij een conflict met Europees recht voor bestuursorganen te beperken 
tot manifeste strijdigheden, die als acte clair of acte éclairé kunnen worden gekwalificeerd. 
Het moet aan de individuele lidstaten worden overgelaten wat geldt bij niet-manifeste 
schendingen. Bij deze beperking van de Costanzo -verplichting moet men in het achterhoofd 
houden dat deze verplichting in feite niet vaak voor zou moeten komen wanneer de 
wetgever zijn taken correct uitvoert en het nationale recht in lijn met het Europese 
recht is. De nuancering van de verplichting vermindert de spanningen die de Costanzo-
verplichting veroorzaakt met betrekking tot de positie van nationale bestuursorganen 
in het nationale constitutionele systeem. Daarbij doet die nuancering recht aan het feit 
dat de vergelijking tussen nationale rechters en bestuursorganen niet opgaat, nu door het 
Hof alleen verplichtingen analoog worden toegepast, terwijl de nationale rechters meer 
bevoegdheden hebben om aan deze verplichtingen te voldoen. Door de feitelijke situatie 
in overeenstemming te brengen met de huidige praktijk ontstaat een realistisch beeld van 
wat men mag verwachten van nationale bestuursorganen, en kan de Costanzo-verplichting 
van een theoretische in een praktische en effectieve verplichting veranderen. 
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