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European integration has transformed the relationship between state and society. Particularly the 
‘four freedoms’ (the so-called negative integration) have reinforced the role of society vis-a-vis the 
state, civil liberty versus state interference. Although the economic freedoms guaranteed by the EC 
treaty have strictly speaking only direct relevance to transborder economic relations, the particular 
manner in which these freedoms have been realized (common market and single market) has most 
significantly had a domestic, national impact on state-society relationships. 

There is a remarkable paradox here. The state has retreated on the economic front to the 
advantage of society - a tendency quite drastically reinforced by the EMU-criteria. But this has also 
had consequences for other structures of civil society, which run the risk of suffering or have 
actually suffered under the pressure of the economic imperative boosted by European integration - 
although the presently favourable stage of the economic cycle has perhaps not made this all too 
evident yet.. Those ‘other’ structures are the ‘intermediate’ social structures (Durkheim) between 
state and individual the activities of which are not essentially governed by economic principles: 
cultural, non-professional sports, non-commercial and non-state educational, health and charitable 
institutions and such institutions as national political parties. The non-existent European political 
parties have been given a place in Art. 191 EC; and the trade unions and employers’ organisations 
play a role in the Economic and Social Council. But other intermediate social entities have no place 
in Community law. A case in point is the position of churches, to which the books under review are 
devoted. 

All constitutions of the Member States of the EU explicitly recognize the institutional 
existence and hence the social importance of churches - a term which for simplicity’s sake should be 
taken to encompass the synagogue, the churches, the mosque, temples and other religious 
communities - with the exception of the constitutions of France and the Netherlands. The EU 
constitution has in this case followed the exceptions, not the rule. At first sight, this is not surprising. 
The countries which do mention churches in their constitution have given church-state relationships 
radically divergent forms. This is made abundantly clear in the contributions in the book edited by 
Robbers, written by national experts in the law of church and state relationships, and prepared in the 
framework of the European Consortium for State and Church Research. Thus in Ireland, legally 
there is a very drastic separation of church and state, whereas in Greece the (Orthodox) church has 
an especially strong and privileged position, as is the case in the Nordic countries with an official 
state church. (Contrary to what is often thought, the United Kingdom does not have one state 
church but various different national churches in the various parts of the country which together 
constitute the Kingdom. This is driven home in the essay by Norman Doe in Religions in European 
Union Law). 

Although the constitution of France does not explicitly mention the position of churches, 
their position has been firmly recognized under public law in a series of laws antedating the present 
republic. In the Netherlands the churches have no other constitutional protection except in so far as 
follows from the classic freedom of religion, which is formulated as ‘the right to profess freely one’s 
religion or belief, either individually or in community with others’ (Article 6 Constitution) - a 
formulation which is more restrictive than Article 9 of the European Convention on Human Rights, 
which also protects the ‘teaching, practice and observance’ of religion and belief. In the Netherlands 
the status of churches and their branches have been regulated in a general manner only in the Civil 
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Code in the book on legal personality. Against this background of weak constitutional protection 
and the politico-cultural tendency to relegate churches to the sphere of private life, Sophie van 
Bijsterveld describes the actual social importance of churches. From this perspective she concisely 
describes their legal position in public and civil law of the Netherlands in the perspective of ECHR 
and EU dimensions, comparing their position with those of other European countries. In the face of 
the scant constitutional attention to the position of churches and other religious communities in the 
Netherlands (and the ECHR), it is somewhat surprising that in her account of the legal foundations 
of the position of churches she neglects both the legal importance of the freedom of association and 
its social importance. If freedom of religion exercised in community with others is a weak basis for 
the organizational self-determination of churches, the freedom of association would be expect to 
provide some measure of compensation. Instead and without further explanation, she expresses 
surprise at the decision of the European Commission for Human Rights (nr. 8652/79, DR, 26, 89) 
that the right to form a religious association was taken to come within the ambit of Art. 11 and not 9 
ECHR. This was done in a case concerning Austria, where non-recognized churches cannot obtain 
legal personality (Van Bijsterveld, p. 158). 

How does the EU affect the position of churches? This is a central issue to Religions in 
European Union Law, which contains the papers and discussions of the 1996 colloquium of the 
European Consortium for State and Church Research - a consortium of the most prominent experts 
in the field of relation between church/canon law and civic law in the EU. The issue is the very topic 
of papers by Advocate General Moitinho de Almeida, Pauly and Van Bijsterveld in this book. It is 
also addressed in a final essay by Robbers in State and Church in the European Union, while Van 
Bijsterveld in her own book also devotes attention to the question. 

On the whole Community law has accidentally touched on religious issues and rarely has it 
directly and expressly touched on the position of churches. But there are some exceptions related to 
the constitutional position of certain churches in some of the member states. This becomes apparent 
in the case of churches and other religious communities in Germany, which enjoy an entrenched 
constitutional position which derives from the Weimar Constitution. One of the issues is the 
protected position of the Tendenzbetriebe, enterprises run by religious communities inspired not by the 
principle of profit but by the ideas and ideals of the relevant community. Another is the system of 
Kirchensteuer, which in different forms exists also in other countries (see State and Church in the 
European Union), and the question to what extent this interferes with European rules on state aid. The 
free movement of persons seems at first sight to affect the preferred position of clergymen of a 
country’s nationality under certain concordats, which give the right to church functions exclusively 
to compatriots. But this would come into play only if it were established that clergy are workers in 
the sense of Community law. However, it is established with some exceptions that they are not (a 
Baghwan adapt was considered a worker in the sense of the provisions on free movement, case 
196/87, 5 October 1988, Steymann; a premonstratensian father working as a missionary was 
considered to be self-employed in the sense of relevant Regulation, case 300/84, 1986, Van 
Rosmaalen). Notwithstanding the long list of primary and secondary legal rules of EC law and of EP 
questions on religious issues, religious groups, freedom of religion (mainly outside the EU), the 
Vatican, the status of Mount Athos - a list which can be found in Religions in European Union Law, pp. 
163-192 - only some of them are of immediate concern to the functioning of churches and religious 
practices. The data protection directive is one of them, which potentially affects a system like the 
Kirchensteuer, which is based on information on the denomination of citizens. The protection of 
Sunday as the traditional resting day has been the object of quite a few cases decided by the Court of 
Justice. The Sunday as common day of rest, has a religious origin and facilitates the exercise of the 
right to worship in community with others, but is mainly a convention of tremendous importance 
for the social well-being. This has on the one hand been upheld by the Court of Justice in the 
Sunday trading cases, where it was considered to concern socio-cultural characteristics which can be 
legitimately protected by member state legislation, even if it may seem to interfere with the relevant 
economic freedoms of Community law (if non-discriminatory and proportional). In the case on the 



Working Hours Directive, however, it found that, notwithstanding the very broad interpretation of 
‘health’ as including social well-being of workers, it struck down the rule that the weekly resting 
period should in principle include the Sunday, because the Court failed to see why Sunday, as a 
weekly rest day is more closely connected with the well-being of workers than any other day. One is 
tempted to think this is typically an assessment by a court peopled and frequented by well-payed 
lawyers; the men who sit behind their desks even on Sundays, confessing but their faith in the law; 
expats often at an age where they do not have schoolchildren or other family around, who do not 
play team sports, and who have hardly any social life but their working life. Do they by any chance 
think that this is the life of the average worker in Europe for whom the directive was designed? 
Anyway, a cultural justification or arguments related to the freedom of religion which could be relied 
on for this particular social policy choice, was not considered at all by the Court, which is otherwise 
so heedful of the ‘complex assessments in making social policy choices’. Precisely this decision has 
led to changes in social legislation in the Netherlands, where working on Sundays is no longer 
considered exceptional, especially by employers with the legislature in their trail. Also it now is  a 
further reason to withdraw from ILO Convention No. 106 (26 June 1957), which contains the 
obligation to respect the principle which was laid down in the provision struck down in the Working 
Hours Directive. Hence, no international commitments exist any longer for a country like the 
Netherlands to respect the social, cultural and religious values which underpin the common resting 
day. 

The European Union, in the meantime has made some modest steps towards the recognition 
of the position of churches. Appended to the Act of Accession of Greece is a common declaration 
relating to Mount Athos, recognizing its special constitutional status, which is based on spiritual and 
religious grounds, and which declares that the Community will see to it that account is taken of this 
special status, especially when applying or elaborating community legislation in the fields of customs, 
levies and taxes and the right to establishment. Appended to the Maastricht Final Act is a declaration 
on non-profit and charitable associations. The Amsterdam Final Act includes a Declaration on the 
status of churches and non-confessional organisations. As these declarations are not usually 
published with the Treaty texts, nor available on the EU internet sites for that matter, I reproduce its 
contents: 

‘The European Union respects and does not prejudice the status under national law of 
churches and religious associations or communities in the Member States. 
The European Union equally respects the status of philosophical and non-confessional 
organisations.’ 

From the legal point of view this is a weak declaration. It is not part of a text with a binding nature 
like a treaty. One may, moreover, wonder what ‘respect’ and ‘non-prejudice’ really mean. From the 
classic Community law perspective it would seem that the declaration cannot detract from the 
primacy of Community law even over national constitutional law. From this perspective the 
declaration is most pious, but little more than that.  

But there is another perspective, which finds a basis in Article 6 (1) and (3) TEU, 
proclaiming the principles of respect for human rights and fundamental freedoms and respect for 
the national identities of the member states. As to the respect for human rights and fundamental 
freedoms I would think that de lege lata it goes much too far to say that ‘according to the invariable 
practice of the European Court of Justice the highest standard valid in a member state must be used 
as a basis in determining common constitutional traditions using evaluative comparative law’ 
(Robbers in the final essay in State and Church in the European Union, p. 330). There are indeed some 
recent cases where the Court cautiously avoids infringing on fundamental rights which prevail in 
certain member states only. But the Hoechst cases 46/87 and 227/88 make very clear that Robbers’ 
standard is certainly not the one to be applied by the Court (if only it would!). Therefore, Article 6 
(1) will not provide any strong protection to the particular legal position any religious community 
may enjoy. 

As to Article 6 (3), the historical role of churches is arguably part of the national identity in 



most member states, albeit in widely divergent ways: from the laïcité of France to the preferred role 
of Orthodoxy in Greece and the state churches of the nordic countries. The reports and discussions 
reported in the second part of Religions in European Union Law raise many important issues in this 
context.  

Central is the question how churches could or should be approached in the European 
context. Given the fact that churches engage in activities which also other entities engage in (such as 
business companies, non-religious non-profit institutions, trade unions, governmental agencies, 
sometimes even political parties), the question arises whether the starting point should be the 
similarity of the social activities with exceptions where this is necessary with a view to respecting the 
religious inspiration of the activity, or whether the starting point should be the religious exemption. 
Is the starting point the collective freedom of religion of individuals, or the institutional self-
understanding of relevant communities, or the institutional standing attributed by national 
constitutional law and/or public law? The discussions reported in this book bear witness more to the 
relevance and importance of these questions than that they provide clear answers. One could hardly 
expect otherwise. The answers to these questions revolve around and ultimately depend upon the 
importance attached to social institutions based on non-economic principles in public society. 
Perhaps the European Union still is too much an economically focussed political framework to be 
expected to cope with such a fundamental issue as the role which such social actors play and should 
they play in public society. This is a unsettling conclusion in the face of the Union’s impact precisely 
on these social actors. 
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