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16. Shifts in Governance: National Parliaments and Their Governments’ 
Involvement in European Union Decision-Making 

 
Leonard F.M. Besselink1 

 

The European Union has developed into a composite legal order governed by a complex 
system of relations characterised as multilevel governance. The role of parliaments is of prime 
importance in the study of this multilevel system, insofar as parliamentary democracy is a 
hallmark of government. The interactions between the various levels of government are 
complex. This chapter presents some thoughts on the question of how involvement in 
European Union decision-making influences the constitutional relations between national 
governments and their respective parliaments.2 
 
The chapter proceeds in three steps. First, the hypothesis is put forward that governments 
have been the primary actors in the process of European integration and still occupy a pivotal 
position which is to the detriment of parliaments. Secondly, the hypothesis is developed that 
European Union decision-making forces parliaments into a more ‘monist’ position, by which 
is meant the separateness of the roles of governments and parliaments is reduced. In a semi-
presidential system of government as in France (or in parlementarisme rationalisé, as the 
French would prefer to say), at least in theory parliament has expanded its constitutional role, 
which means a trend towards less dualism (by which is meant less separateness in the 
respective roles of parliament and government). On the whole, in parliamentary systems of 
government too, the process of scrutiny of European Union decision-making by national 
parliaments, particularly in the field of legislative measures, also leads to a decrease in 
dualism. Thirdly and finally, some attention is devoted to the question of whether this makes 
European Union decision-making more legitimate from a parliamentary point of view. 
 
 

1. THE PRIMACY OF GOVERNMENTS 

European integration is by origin a foreign affairs matter. These affairs are traditionally 
dominated by national executives. National parliaments play a role only in the margins. For 
decision-making in the European Union this is still the case: ostensibly a union of the citizens, 
in reality it is more a union of executives. The day-to-day process of European integration 
hinges crucially on the activity of the Council of the European Union and the European 
Council. The Council is a European institution, but its members are national government 
representatives, who still see the Council as theirs, not the European Union’s.3 The European 
Council is European in its meeting places, but national in its composition (comprising the 

 
1 Jean Monnet Professor in European Constitutional Law, Associate Professor of Constitutional Law, Instituut 
voor Staats- en bestuursrecht, University of Utrecht. 
2 The purpose of this chapter is one of developing a number of hypotheses. The evidence used in this chapter is 
mainly anecdotal in nature, something which lawyers are quite comfortable with (perhaps too readily so). 
However, the anecdotal nature of the evidence at this stage does not invalidate the hypotheses they are intended 
to illustrate.  
3 Only when those representatives are back home do they refer to the European Union as ‘Brussels’, an alien 
body to which the less well-received decisions are attributed. 
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Heads of State and of Government4), as its name testifies. In the sphere of delegated decision-
making by the Commission, the infamous ‘comitology’ extends the power of national 
executives into the executive heart of ‘Brussels’. Decision-making is primarily the business of 
the executive branches of national governments, represented by ministers in the Council but 
more importantly by civil servants from all and any national ministerial departments operating 
in the shade of the Council and its countless committees and working parties, and perhaps 
equally importantly in Commission couloirs.  
 
It is not a very bold assertion that the role of national executives in European Union affairs 
contributes to the primacy of the national executive over parliament. This shift towards the 
predominance of the executive in the national context is not caused by European integration, 
though it contributes greatly to it. The classic idea in most European constitutional systems of 
the trias politica was that the legislature, i.e. parliament, should be supreme among these 
three powers, while the executive and judiciary were to be bound by, and subjected to the 
laws passed by the legislature. In fact, as matters have developed throughout Europe, the 
executive has become dominant over the parliament. In the national context, the executive 
stands both at the beginning of the decision-making process through its policy initiatives and 
as initiator of legislation, and at the end as the instance which is to execute and apply the laws 
which it has mostly itself initiated and which often grant it wide discretionary powers.  
 
Large scale delegation of legislative powers to the executive, which is the rule in most 
European countries, has further contributed to this. The counterweight is no longer 
parliament, which tends to have an interest in keeping the government of the day in power 
and facilitating it in pursuing its policies, rather than ‘making life difficult’ for it, as it is 
sometimes perceived. Instead of parliament, the courts have now been charged with, or have 
taken upon themselves, the task of protecting citizens from undue interference by public 
authorities with their rights and liberties. In fact, the triangle of the trias politica, in which the  
legislature used to be at the top, has been turned upside down, with the executive and courts 
keeping each other in balance at the top, while parliament has a more subservient role to play. 
  
       legislature         executive           courts  
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Policy initiative in the European Community lies with the Commission. But it is the national 
executives which stand foremost in the process when it comes to member state involvement. 
These days, within the context of parliamentary scrutiny of European Union decision-making, 
parliaments are also informed about policy initiatives and draft decisions. But this is as a 
counterweight to the national executive’s role with regard to those initiatives and drafts. 
National parliaments by definition come second.  

 
4 In addition to the President of the Commission. 
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Decision-making in the European Union no longer involves members of national parliaments 
directly, since there are hardly any members of national parliaments who are also members of 
the European Parliament. Somewhat paradoxically, this has become the case since the 
European Parliament has become more important as a co-legislative organ of the European 
Community, with a mandate derived from its direct election. But the European Parliament has 
no formal powers to hold the Council or its members to account – something which would 
have meant national executives were without direct political control by parliaments, had 
nothing been done in this respect. 
 
Scrutiny of European Union initiatives and draft decisions by national parliaments is designed 
as a step towards remedying this. It seeks to establish a measure of accountability for national 
executives, which otherwise act in the shade of European Union institutions, away from the 
scrutiny to which they are in principle exposed when they act at home. But the particular 
multi-level context in which such scrutiny of European Union initiatives and draft decisions 
by national parliaments takes place has effects of its own on constitutional relations between 
national parliaments and their governments. 
  

2. POLITICAL SUPERVISION BY PARLIAMENTS 

The six original member states were the last to adapt their systems of parliamentary political 
supervision to this shift of policy-making outside their traditional remit, even where it 
concerned the behaviour of their own representatives in the Council. It took them sometimes a 
quarter of century (or even longer) to introduce more or less systematic forms of 
parliamentary scrutiny of European Union decision-making, which the second generation of 
member states (the UK, Denmark, and Ireland) had put in place from early on in their 
membership. Still this scrutiny is understood as a form of surrogate supervision of their 
national representatives in the Council of the European Union and the European Council. 
Scrutiny of what happens in the prolific fora peopled with national civil servants is not, to the 
knowledge of the present author, brought systematically – if at all – into focus by national 
parliaments. What government representatives actually do and decide in ‘Brussels’ is still 
only within the reach of parliaments to a limited extent. Decisions can be held up at most, but 
only rarely can they formally be prevented as they could in the national context.  
 
Yet in terms of constitutional change, member states have been prepared to face up to the 
consequences of organising parliamentary scrutiny. The most drastic constitutional change 
was undertaken in France. The semi-presidential system (parlementarisme rationalisé) had 
implied that it was not allowed for parliament to express its wishes into resolutions addressed 
to the government: parliament was not to interfere with governmental prerogative.5 The 
process of European integration made a decisive rupture in this system of limited 
parliamentary government when the Treaty of Maastricht led to the introduction of an Article 
88-4 in the 1992 revision of the French Constitution, which explicitly gave the power to both 
houses of parliament to vote resolutions on drafts of European legislative measures. Initially, 
these resolutions – which at least formally were to be addressed to the French government – 
could be said to concern parliament’s own field of competence, that of the lois,6 (although it 

 
5 Conseil constitutionnel, Nos. 59-2 and 3 DC, 17, 18, 24 June 1959, Recueil Conseil constitutionnel 58. 
6 See Art 34 of the 1958 Constitution. 
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was quite clear that some European Community legislative measures might not be so 
restricted). However, Article 88-4 was extended in 1999 to cover all other European Union 
documents and draft decisions as well, and hence parliament’s power was increased so as to 
cover European Union affairs where there was no equivalent parallel power in the national 
context. Thus, the French parliament had broader powers in European Union affairs than it 
had in purely national affairs. From the point of constitutional principle, the system of 
government was in a sense pierced to increase the parliamentary principle in a manner which 
otherwise did not fit into it. This constitutional change has brought the French parliament 
more or less in line with the position of other parliaments which function within a more 
straightforward parliamentary system. In fact, the French representatives in the Council could 
thus also consider themselves forced to reserve their position on a particular decision under 
the influence of parliament’s possible objections. (This point was set out in a circular letter by 
the Prime Minister in 1994).  
 
The strictly dualist system on which the semi-presidential system (parlementarisme 
rationalisé) was based, was thus turned into one which – in European Union affairs – can 
hardly be distinguished from ordinary parliamentary systems of government. One possible 
explanation for this trend towards a more ‘monist’ relationship between parliament and 
government in European affairs may be the strengthening of a government’s position in the 
Council. A national parliament’s objections to a draft decision could after all be translated 
politically to a firmer position in the Council. Problems in parliament might be played as a 
political card in refusing to agree to any particular proposal. There is no clear picture on 
whether and how often this card has been played by various representatives. Although the 
Danish parliament has no formal powers of consent or approval of draft decisions, the alleged 
existence of a ‘Danish situation’, about which other members of the Council used to 
complain, suggests that the Danish government has from time to time in the past used this 
card. But as a matter of fact, there is such an obligation not only for the French.7 There is also 
an obligation on the British8 as well as on the German9 representative to reserve their 
positions in the Council until the relevant house of parliament has had a chance to pronounce 
on a certain proposal. The Dutch representative even needs the formal consent of parliament 
to binding decisions under the third pillar. In other European Union matters, however, there is 
not even a duty to reserve the Dutch position in the Council until parliament has had a chance 
to express itself. 
 

3. THE ROLE OF LEGISLATURES IN PARLIAMENTARY SYSTEMS 

We have seen how in France the position of the national parliament towards the government 
was extended in the field of political control beyond the scope of its restricted legislative 

 
7 Prime Minister’s circular dated 19 July, 1994. 
8 This is on the basis of a Resolution of the House of Commons which was originally adopted in 1980 (House of 
Commons Journals 1979-1980, 819), then reconfirmed in a resolution of 24 October 1990, (see House of 
Commons Journals CJ, 1989-90, 646) before being reformulated in a resolution of 17 November 1998 (as to 
which see Hansard, 17 November 1998, cols 803–804). The relevant resolution is regularly published in an 
appendix to the Standing Orders of the House of Commons. Regard should also be had to the equivalent 
Resolution of the House of Lords of 6 December 1999, which is reproduced in the annex to the chapter in this 
volume by Christopher Kerse. 
9 Art. 23(3) of the Grundgesetz. 
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power (domaine de la loi). It is now intended to look at the role of parliament within the 
ambit of its legislative role.  
 
What has been said in this chapter about the classic triangular relationship of the trias politica 
being turned upside down, not only applies to political relationships, but also to legislation as 
such. In continental Europe, an important heritage of the French revolution is the idea that the 
representatives of the sovereign people, assembled in parliament, should hold the power to 
make rules which are binding on citizens. From this flowed the principle of legality, that is to 
say the principle that authority over citizens should be based on the laws established by acts 
of parliament.10 Within the national context, this idea has come under pressure during the 
twentieth century. This was very much a consequence of the growth of the welfare state. 
Public authorities were to provide citizens not merely with guidance in the form of 
prohibitions, commands, and granting of rights, but also as a provider of all kinds of public 
goods, from education and public health services, to a wide range of subsidies and fiscal 
facilities in economic, social and cultural fields, and many other services. This required the 
legislature to grant sufficient – in practice, large – discretionary powers to the executive in 
order for it to attain agreed policy objectives. This comprised the delegation of law-making 
powers to executive bodies. Thus the principle of legality was at least in part emptied of 
substance. Parliaments were sovereign in granting permission to the executive to do as it 
thought fit in large areas of the exercise of public powers. 
 
Moreover, the assumption of legality developed in a purely national context, in which 
sovereignty was conceived in terms of highest authority and highest legislature tout court. 
That international relations were the source of norms, was acknowledged but dealt with by 
each constitutional system in its own national manner. The principle of legality as flowing 
from the national legislature (i.e. parliament) did not cater for supranational actors, 
determining, let alone exercising, public authority within states.  
 
As for the legislature at European Union level, member states are represented only in the 
Council and the European Council, whereas the Commission has no clear relation with the 
member states (except for the power to propose the candidate members of the Commission, 
which since the events of October 2004 has proven to be considerably more limited than it 
used to be).11 The European Parliament is still stated to consist ‘of representatives of the 
peoples of the States brought together in the Community’,12 although the very low turnout in 
direct elections to the European Parliament compromises the representative nature of the 
institution politically. 
 
For the member states, the legislative process has acquired an extra vertical dimension, which 
– figuratively speaking – goes up higher than the national supreme legislature. This has 
further enhanced executive dominance: decisions taken at European Union level have to be 

 
10 Clearly, this idea creates a tension between legality and the rule of law, particularly when this is articulated as 
majoritarian democracy versus human rights. It is here that courts step into the political triangle, where they have 
assumed co-equal rank with the executive at the broad top of the upside-down triangle. 
11 See the series of contributions in “The Barroso Drama: Reality for the EU Constitution” (2005) 2 European 
Constitutional Law Review 153–225. 
12 Art. 189 of the European Community Treaty. Art. I-20 of the Constitutional Treaty speaks of ‘representatives 
of the Union’s citizens’. 
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executed at national level. Even when this execution has to take the form of legislation, 
national parliaments are often marginalised or bypassed. Very often, member states have 
arranged their own legislation in such a manner that implementation of European Community 
decisions through legislative measures can be done on the basis of delegated legislation, that 
is to say through executive decrees issued by the government or even by individual ministers. 
In at least some member states, this is also done in cases where in a purely national situation 
the relevant legislative measure would have taken the form of an act of parliament. 
 
The most extreme form of implementation through delegated instruments is the executive 
measure which amends or repeals acts of parliament. Hence, a parliament’s own legislation 
can be made undone and amended by executive act. Albeit authorised by an act of parliament 
itself, this is the ultimate setting aside of parliament. It is ironic that this most supreme form 
of parliamentary sovereignty – the sovereign act of abolishing one’s sovereignty in certain 
cases – was invented by the mother of all parliaments. Other countries, or rather their 
executives who are usually the ones to discover these curiosa when it suits them, have quickly 
learnt about these ‘Henry VIII’ clauses – without apparently understanding their origin,13 nor 
the particularities of the conditions and safeguards at present provided in the British context.  
 
(a) The Example of the Netherlands 

This is for instance the case in the Netherlands, where respective governments have tried hard 
to push for ‘Henri VIII’ clauses in situations where the executive itself had proved unable to 
meet the time limits for implementing European Community measures via the timely 
introduction of implementing bills in parliament. The proposals led to resistance in the Dutch 
Upper House in 1998, when such a clause was proposed in a bill amending the 
Telecommunications Act. The objections were strictly constitutional in nature: the attribution 
of legislative power by the Constitution is to parliament and government acting together; 
hence, blanket delegation to the government – or even individual ministers – to amend, repeal 
or make law without an explicit basis, withdrew the constitutional powers of parliament with 
respect to legislation. A rather voluminous dossier developed. It was accompanied by 
parliamentary debates in the Upper House, a resolution of the same House expressing the 
view that a constitutional basis had to be created for such clauses also in exceptional 
circumstances, and a rather elaborate study of the matter was written at the request of the 
minister in charge of constitutional affairs.14 Reports by an interdepartmental advisory 
committee,15 and a very critical advisory opinion of the Council of State (Raad van State)16 
led to a revised view being presented in a memorandum of the government headed by Prime 
Minister Kok,17 in which it was concluded that this type of clause could be resorted to only in 

 
13 Henry VIII’s Royal Proclamations acquired the force of law through an Act of Parliament of 1539, which de 
facto and de iure permitted the passing of legislation, as well as its amendment or repeal by royal proclamation. 
14 L. Besselink, H. Kummeling, R. De Lange and P. Mendelts, De Nederlandse Grondwet en de Europese Unie 
[The Constitution of the Netherlands and the European Union], (Europa Law Publishing , Groningen, 2002). 
15 Versnelde implementatie van EG- en andere internationale besluiten, [Accelerated Implementation of EC- 
and other international decisions] Advies van de Interdepartementale Commissie Europees Recht [Advisory 
Opinion of the Interdepartmental Committee on European Law], February 1999. 
16 Kamerstuk 26 200 VI, B. 
17 Kamerstukken Tweede Kamer [Parliamentary Documents of the Lower House] 26 200 VI, nr. 65, 7. For an 
overview in the English language up to the year 2001, see W. Hins, “An Ambiguous Story about the Supremacy 
of EC Law: Report from the Netherlands”  in T. Van Damme and J. Reestman, Ambiguity in the Rule of Law: the 
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exceptional circumstances. This convinced the Kok cabinet to drop the disputed provision in 
the bill amending the Telecommunications Act. 
 
The days in power of that Prime Minister are over, however. And the matter was one for the 
upper house only: the lower house (in the Netherlands a chamber which has not been prone to 
reflection on constitutional matters) never showed the least interest in the matter.18 The 
present cabinet, headed by Prime Minister Balkenende, has quite happily continued the 
introduction of very broad delegation provisions in bills, and even of provisions which are 
identical (or nearly identical) to the controversial provision of the Telecommunications Act. 
The present cabinet, when faced with criticism from individual MPs who have the feeling that 
they are being side-stepped where the implementation of European Community decisions is 
concerned, usually refers to the pressure of (unmet) time limits. It never refers to the 
memorandum of the Kok cabinet and avoids any reference to constitutional complications. 
 
In July 2004, the Minister for Justice published a memorandum in which he developed a 
framework for implementation of European Community decisions, which merits summing up. 
The starting point is that the States-General (the official name of the Dutch parliament) should 
no longer be involved, or at least should be involved to the minimum extent, in the 
implementation process. Where a European Community directive leaves an element of 
discretion, it is to be for the government to exercise. And where there is little discretion, acts 
of parliament should delegate the implementation to the individual ministers who are to carry 
out the implementing regulations, thus leaving little room for the separation of powers. The 
view of the Minister for Justice is that it is only when ‘drastic national choices’ (‘ingrijpende 
nationale keuzes’) are to be made, that there should be a role for parliament.19 At the same 
time, the view is put forward that in the preparation of European Community directives, 
parliament should be involved more intensely, because at that stage there would be more 
scope for discretionary choices.20 In cases of necessity, one should “act as circumstances 
dictate”, which probably means that the principles outlined for involvement do not apply, i.e. 
that parliament can be bypassed.  
 
In a final paragraph, the Minister for Justice points out that this memorandum closes the 
discussion of ‘legislative technique’, and that at a later stage a more profound discussion 

 
Interface between National and International Legal Systems (Europa Law Publishing, Groningen, 2001), at 85– 
94.  
18 In only one of the committees of the House did a discussion of the view of the Kok Cabinet take place. Even 
this discussion was a hasty and superficial one, in which members did not seem to be aware of the entire contents 
of the file. Members of the Upper House complained in a plenary debate about the ‘horrendous’ quality of the 
debate in the Lower House on this issue, and blamed this on the Lower House members’ failure to read or inform 
themselves of what was happening in the Upper House. (See Handelingen Eeerste Kamer [Minutes of the Upper 
House] of 10 October 2000, at 2-57). It may be noted in passing that the spokesman for the Christian Democrats 
in the said committee discussion was Mr Balkenende – the successor to Mr Kok as Prime Minister. 
19 Kamerstukken Eerste Kamer [Parliamentary Documents of the Lower House], 29 200 VI, F second reprint, 
Letter of the Minister of Justice to the Upper House, 27 July 2004, at 2: ‘To the extent that the relevant directive 
leaves no or little discretion to member states, delegation to the competent minister is to be preferred; in other 
cases delegation in principle to the government. This will make it possible to attain a situation in which the 
necessity to make acts of parliament is principally limited to situations in which the Constitution explicitly 
requires an act of parliament or in which a directive requires drastic national choices or a change in scope of 
existing national legislation’ [author’s translation].  
20 ibid., at 3.  
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could follow ‘concerning the European Union and its place in the [national] Constitution’. 
This implies that, according to the Minister for Justice, these ‘legislative techniques’, which 
involve resort to large scale executive law-making, do not touch upon constitutional issues – a 
remarkable view indeed.   
 
As if this was not enough, the offensive against parliamentary involvement in implementation 
was continued by the Minister for Economic Affairs. This Minister introduced a Bill on the 
Making of and Implementation of European Community Decisions in the Fields of Energy, 
Post and Telecommunications in which all implementation was to be delegated to him. In 
exchange, promises were made with regard to parliamentary involvement in the decision-
making with regard to relevant European Community directives. This move woke even the 
lower house from its constitutional slumber in such legislative affairs. In response to 
questions and criticism, the Minister replied by offering the well-known reasoning that 
European Community legislation requires rapid implementation and that this should not be 
frustrated by parliamentary procedures. The Minister’s proposed scheme was that Parliament 
could have a say in advance as to desirable outcomes in Brussels, but not once things are 
decided and done at European Union level. As to the question of whether it might not be 
better that a basis for such an approach be provided in the Constitution, the Minister limited 
himself to saying that that was not a matter for the Minister of Economic Affairs alone.21 
 
(b) The Irish Case: Eliminating the Relevance of National Constitutional Principles? 

All this must seem somewhat strange to an Irish public, given the approach of the Irish 
Constitution to the European Community and its legislation. The Irish Constitution is much 
stronger than the Dutch one, which, unlike its Irish counterpart, does not have a modifying 
role which has frequently and effectively thwarted government and parliament in relation to 
central policies. (This distinction between the two systems is perhaps due to the constitutional 
prohibition on the Dutch courts reviewing the constitutionality of acts of parliament). Also, in 
its relations to the outside world, the Irish Constitution is strictly dualist. Together, these 
factors required a strong, constitutionally entrenched form of incorporation of European 
Community law to be deployed, something that was done in Article 29.4.10o, which 
effectively sets aside anything in the Constitution that might be an obstacle to European 
Community and European Union decisions being effective.22 In many ways, and somewhat 
paradoxically, the remaining provisions of the Constitution thus seem to be made irrelevant to 
the effect of European Community law in the national legal order. Interestingly, however, the 
Meagher case is proof that in fact in the field of implementation of European Union law, 
national constitutional principles are in the end decisive.23 Under the ruling in this case, the 
constitutionality of delegating legislative power to a minister pursuant to the European 
Communities Act 1972 is made dependent on whether this may be said to be necessitated by 
the obligations of European Union membership. This in turn depends on whether the measure 

 
21 See Kamerstukken Tweede Kamer 29474, No. 6. 
22 Article 29.4.10 o  provides that: “no provision of this Constitution invalidates laws enacted, acts done or 
measures adopted by the State which are necessitated by the obligations of membership of the European Union 
or of the Communities, or prevents laws enacted, acts done or measures adopted by the European Union or by 
the Communities or by institutions thereof, or by bodies competent under the Treaties establishing the 
Communities, from having the force of law in the State”. 
23 Meagher v Minister for Agriculture [1994] 1 IR 329. 
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involved is merely giving effect to principles and policies contained in the European 
Community decision to be implemented. This test is the one which applies, under national 
constitutional law, to the delegation of legislative power under Article 15.2 of the 
Constitution, which also covers ‘Henri VIII’ clause-type situations, allowing ministers to 
amend and repeal acts of parliament. This is taken (at least in Meagher) to be the logical 
consequence of Article 29.4.10o, and of the obligations imposed by membership of the 
European Union. 
 
Historically legislation is constitutionally at the heart of parliaments’ functions. But we must 
conclude that this function is being heavily eroded to the advantage of executive law-making. 
This is not as such caused by European integration, but strongly promoted by the shift 
towards European levels which it has implied.  
 
The view taken by Irish law of the legality of delegating implementation to ministers is made 
dependent on whether what is involved concerns the mere implementation of policies and 
principles contained in the instrument to be implemented. Whether this is really the case in 
concrete instances, is in the final instance not a political decision by parliament on the 
political meaning of whatever discretion there might or might not be, but determined by 
courts on the basis of a legal construction of the European decision at hand. So it leads to a 
shift away from parliament to the executive and the judiciary. 
 
Compensation is looked for in the involvement of national parliaments in the stages prior to 
definitive decision-making at European Union level. Such involvement certainly enhances the 
role of national parliaments, at least in the member states where such possibilities were 
previously absent (predominantly the original six). Much of course depends on the practice. 
In some member states, the actual powers of scrutiny are constitutionally, or even legally, not 
entrenched. This concerns particularly the sanctioning of such scrutiny, e.g. the obligation on 
representatives to reserve their position in the Council until a national parliament has had the 
chance to scrutinise or discuss the draft decision. This can make the prior scrutiny of 
European Union measures an altogether weaker instrument of parliament than legislation – 
even when it concerns implementing legislation which requires few choices to be made.  
 
The input which a national parliament can have through prior scrutiny is also, of necessity, 
smaller and weaker than in the case of national legislation. So a true justification of the shift 
in the constitutional relationship between executive and parliament is rather to be sought in 
the fact of European Union membership as such (i.e. that there is simply less national 
parliamentary legislative power as a consequence of European integration) than in the 
particular phase at which a parliament can have input in the legislative process. 
 
It is worthwhile to draw attention to another aspect of this. If undertaken, scrutiny in a sense 
forces parliament into agreements in advance on the substance (and sometimes the 
negotiability) of an intended European Union decision. One effect of this is that parliament 
may thus limit its discretion in terms of political judgement when it comes to implementation 
of that decision. In a sense, scrutiny brings parliament and government into a more monistic 
relationship: they do not stand in tension, but in unison. At the European level, this reinforces 
the articulation of coherent national positions and thus reinforces the position of member 
states. At national level this may have a weakening effect on the position of parliaments 
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towards their governments. In turn, this weakened position may become a further justification 
of ‘Henry VIII’ clauses and the eclipse of parliamentary legislation. Hence, the constitutional 
principle of the primacy of parliamentary legislation at national level in the case of European 
Union decisions which require national legislation is eroded. 
 
Of course, in parliamentary systems of government there may also be (more or less extensive) 
powers of executive law-making (or even some form of prerogative governmental powers to 
take decisions of general application) which governments can use without the explicit consent 
of parliament. This reflects a certain sphere of governmental activity which is fenced off from 
parliamentary interference, but is not free from a general political oversight by parliament, as 
it could give rise to a loss of confidence which may threaten the functioning of government, 
and may force the government to resign. Here we have a practically dualist situation, with the 
ultimate power of censure at the background.  
 
This contrasts with the situation of European Union decision-making and parliamentary prior 
scrutiny. As we concluded above, here the situation arrived at, precisely because of prior 
parliamentary scrutiny, is rather more monist than dualist. In this situation a power of censure 
is not, however, easily usable either with regard to European Union decision-making itself, or 
in relation to implementing decisions at national level. A minister is not easily compelled to 
resign because of the results of European Union decision-making. Nor would such 
resignations be very sensible in the context of implementing decisions at national level, when 
such implementing decisions have to have a particular content anyway. In the first context 
(i.e. in relation to European Union decision-making itself), such a resignation may lead to a 
different political point of view in the Council, but not necessarily to a different political 
majority in the Council. In the second context, resignation might lead to a different political 
majority, but that majority would then have to attain the same result. In short, parliamentarism 
does not function in the manner it could in national contexts. It is rightly said that 
parliamentary systems – though their distinguishing character is the power to force 
governments or members thereof to resign – in practice mainly have the function of sustaining 
the government: in European Union affairs, one is tempted to say that in practice parliaments 
can only have that function. 
 

4. DOES A ROLE FOR NATIONAL PARLIAMENTS INCREASE THE DEMOCRATIC LEGITIMACY OF 
THE EUROPEAN UNION? 

 
What has been said so far does not involve denying that national parliaments have a 
contribution to make to the democratic legitimacy of the European Union. First of all, scrutiny 
is an instrument which holds national representatives in European Union fora to account. It is 
an instrument of accountability even in the absence of effective parliamentary sanctions. 
Secondly, involvement of popular representation in European Union decision-making may 
increase, almost by definition, democratic legitimacy – at any rate as long as European Union 
decisions do not reach such levels of unpopularity and controversy that the impossibility of 
translating national legislative rejection into a veto (as is the case when it comes to majority 
voting at European level) leads to outright rejection at national level in terms of their 
acceptability. This situation thus marks the horizon of national parliaments’ contribution to 
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the democratic legitimacy of the European Union.24 Here the European Parliament should 
ideally take over the legitimising role of the institutions of democratic representation. Its role 
has increased in the legislative domain of the European Community to the point where it is 
nearly equivalent to that of national legislatures. However, in terms of political control, its 
role is practically limited to the Commission. This is not a negligible role. It was seen in 
particular in the events of October 2004 concerning the investiture of the Barroso 
Commission that the Parliament can also restrain the ambitions of member state executives.25 
But it is limited. It is inconceivable that the European Parliament would hold the Council or 
European Council to account to the extent that it could censure it or any of its members 
politically. The European Union will therefore never be a true parliamentary system. 
 

5. CONCLUSION 

 
Can the tide be turned, and the hypothesised monist tendencies (which in the context of 
European Union politics means a weakening of national parliaments) be countered, and the 
hypothesis falsified? There are possible manners in which parliaments could partially 
withdraw themselves from the solidifying tendencies indicated above, which reduce their 
critical role. This would actually also be the way in which national parliaments could take 
advantage of the multi-layered nature of the European Union.  
 
To do this, parliaments would have to hold their representatives to account not merely in 
terms of the negotiating inputs of their executives in the European Union decision-making 
process, or merely for their success as national representatives in the Council (or European 
Council). They should also hold them to account for the actual decisions taken by the 
Council. Ministers, when returning from Brussels to their capitals, stand in their parliaments 
not merely as ministers representing the national government, but also as representatives of 
the Council. Even if they voted against a certain decision, parliaments could hold them to 
account as representatives of the Council. Albeit in principle without sanction, this would 
create a forum of accountability for European Union decisions taken by the Council. This 
change in perspective would diminish the perceived necessity of homogeneity of parliament 
and executive, which could create the distance which is needed to retain room for criticism, a 
political space for deliberation and criticism which nestles the European Union in an 
established environment for political debate which somehow seems closer to citizens than 
‘Brussels’ (let alone Strasbourg) seems to be. 
 
Possibilities for such an increased critical distance can also be found in the Protocol on the 
Application of the Principle of Subsidiarity and Proportionality annexed to the Constitutional 
Treaty. It is true that the mechanism devised in the Protocol, if it ever comes into force, may 
foster competition between the European Parliament and national parliaments rather than  
legitimise the Commission or Council from the point of view of national parliaments and in 

 
24 A national parliament may make life more difficult for a Minister, but it will not easily force a Minister to 
resign over a position he has taken in the Council – if a national parliament has that power at all (The French 
Assemblée, for example, has this power towards the government, but not as regards acts of the President in the 
Council in the composition of the Heads of State and Government or in the European Council, nor towards 
individual ministers; the Sénat has no power of censure). 
25 See the series of contributions in “The Barroso Drama: Reality for the EU Constitution” (2005) 2 European 
Constitutional Law Review 153. 
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democratic terms. It is also true that, ways already exist – at least for the parliaments of some 
member states – in which views may be addressed to the institutions and actions may be 
brought before the Court of Justice.26 But what is most important is the conception of national 
parliaments which the Protocol annexed to the Constitutional Treaty manifests. First, it makes 
clear that national parliaments are not to address their views to their own government (and nor 
are their views transmitted by their government) but instead national parliaments are to 
address them directly to the European institutions.27 Secondly, the jurisdiction of the 
European Court of Justice in relation to national parliaments is made explicit by Article 8 of 
the Protocol. A role remains for the member state, inasmuch as the first paragraph of Article 8 
provides for actions for infringement of the principle of subsidiarity being brought by member 
states in accordance with Article III-365 of the Constitutional Treaty.28 The very same 
paragraph of Article 8 immediately adds, however, that the Court of Justice shall also have 
jurisdiction in cases ‘notified by [the member states] in accordance with their legal order on 
behalf of their national Parliament or a chamber of it’. The language is interesting, because it 
reveals that apart from the actions by member states under Article III-365, there is also to be a 
different action (although it is not called an action) which is that by a national parliament or a 
chamber of it. This is not an action by a member state (meaning, in effect, its government) but 
merely an action which is to be ‘notified by’ it.  
 
The independent role of their own envisaged for national parliaments is neatly brought out in 
the body of the Constitutional Treaty, by the Article I-11(3) provision that the institutions of 
the European Union are to apply the principle of subsidiarity, and the national parliaments to 
ensure their compliance with it.29 
 
National parliaments thus become true actors in their own right in the European Union, prised 
away from the grip of their governments in the particular context of European Union 
decision-making. 

 
26 Infringement on the part of one of the Community institutions of the time limits found in the existing 
(Amsterdam) Protocol on the Role of National Parliaments in the European Union could affect the validity of the 
European Community measures concerned. However, no national parliament has so far brought a complaint 
before the European Court of Justice because of such an infringement. 
27 See Art. 6, first paragraph, of the Protocol on the Application of the Principles of Subsidiarity and 
Proportionality. 
28 Art. III-365(1) provides for review by the Court of Justice of the European Union of the legality of European 
laws and other acts producing legal effects. Art. III-365(2) of the Constitutional Treaty provides that “or the 
purposes of para. 1, the Court of Justice of the European Union shall have jurisdiction in actions brought by a 
Member State, the European Parliament, the Council or the Commission on grounds of lack of competence, 
infringement of an essential procedural requirement, infringement of the Constitution or of any rule of law 
relating to its application, or misuse of powers”.  
29 Art. I-11(3), indent 2 provides that “the institutions of the Union shall apply the principle of subsidiarity as 
laid down in the Protocol on the application of the principles of subsidiarity and proportionality. National 
Parliaments shall ensure compliance with that principle in accordance with the procedure set out in that 
Protocol”. 
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